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SOCIAL PLANNING UNDER THE CONSTITUTION — 
A STUDY IN PERSPECTIVES* 


Eipwarp 8. Corwin 
Princeton University ` 


I 


Our present discontents have evoked many earnest words on 
the subject of ‘‘social planning.’’ We are told that ‘‘capital can 
be defended only by constructive programs based on the con- 
sideration of social responsibility;’’ that we are headed for ‘‘a 
frightful cataclysm” unless we adopt ‘‘a national plan that will 
control and guide the basic industries, govern the investment of 
capital, and keep purchasing power in step with production;”? 
that if we are to avoid revolution, ‘‘we dare not sit indefinitely 
in contemplative inaction;’’ that ‘‘we require a leadership that 
will help us think less about the theories of individualism and 
more about the tragedies to individuals,” inasmuch as ‘‘men 
cannot eat words... cannot wear words... cannot trust their 
old age to words.’” TA brief, if we are to avoid someting worse, 
we must take some thought for the morrow. 

* There have, to be sure, been dissident voices too. One of these 
was raised at the recent Episcopal Convention at Denver. In a 
report submitted to this body occurred the following passage: 

And yet, side by side with such misery and idleness, there are ware- 
houses bursting with goods which cannot be bought; elevators full of 


wheat, while bread lines haunt our cities; carefully protected machinery 
lying idle, while jobless men throng our streets; money in abundance 


* Presidential address delivered before the American Political Science Association at 
its twenty-seventh annual meeting, Washington, D.C., December 28-30, 1931. 

1 For the above sentiments, see, in order, Dean Donham’s Business Adrift, p. 101; 
New York Times, July 20, 1931, Professor Stuart Chase speaking; ibid., June 3, Presi- 
dent Butler speaking; ibid., June 22, President Frank speaking. 
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in the banks available at low rates. It is beconiing increasingly evident 
that the conception of society as made up-of autonomous independent 
individuals is as faulty from the point of view of economic realism as-it 
is from the standpoint of Christian idealism. Our traditional philosophy 
of rugged individualism must be modified to meet the needs of a co- 
operative age.? | | ; 
` When this was read, that wise and good man who is best 
known to the world as the principal author of the Great Wicker- 
sham Mystery arose and made solemn protest. ‘I think,” said 
he, ‘‘this is an expression of social philosophy that is expressed 
. by the Soviet government of. Russia. It is a negation of the 
whole concept of American civilization.” It was thereupon 
explained to Mr. Wickersham that the sentences to which he ob- 
jected had been culled largely from recent addresses by Mr. 
Gerard Swope and Mr. Owen D. Young, 

Mr. Wickersham’s objection to social planning is in substance 
_ the same as Mr. Hoover’s: ‘The American way of life must be 
preserved.’’ Others have urged the inherent difficulties of the 
task, ‘What folly!,’’ exclaims former Secretary of the Treasury 
David F. Houston: , | 


What man or group of men in this country would know how to direct , 
alt, or many, of the leading activities of this great nation; and who is’ 


so innocent as to assume that, if they were to make a plan, our people 
would follow it, unless they could be made slaves? Certainly the federal 
government could not formulate or direct such a plan. It is none too 
successful in discharging its constitutional functions. It cannot even 
rún a routine business like the ‘Post-Office without a huge deficit. 


Mr. Newton D. Baker is of the same persuasion. He doubts 


‘‘whethe? there can be wisdom enough to plan an economic fu- 


ture for the United States,’’ and adds, ‘‘progress is a function of . 


jfreedom’’—that is, presumably, freedom from'social planning.’ 


Moreover, difficulty is a matter which is relative to character. 


So itis important to take into account Mr. J. T. Adams’s sugges- 
tion that we Americans are not a planning race, having always 
taken the easier way of running away from our troubles. Hence 
. he ventures to question whether it was the really capable Puri- 
tans who braved the Atlantic for New England’s rockbound 
coast, hinting on the contrary that the best of the breed stayed at 
home, cut off King Charles’s head, and eventually re-made the 
English constitution to their hking. And ever since then, Mr. 


*Now York Times, Sept. 29, 1931 | 
* Quoted by Professor Beard in his article in the Forum, July, 1931. 
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Adams continues, instead of facing the difficulties and at the 
same time appropriating the richer cultural possibilities of a 
stabilized life at home, we have, as population became denser and 
social arrangements more intricate, raced off toward the frontier, 
with the result that now when the frontier has vanished we are 
at a loss what to do.‘ 

The easy and obvious answer to all which is that plans have 
been offered. No less a personage than the President of the 
United States, despite his faith in ‘‘the American way of life,’’ 
has offered two plans at different times. The earlier one, ante- 
dating the catastrophe of October, 1929, called ‘‘with the help of 
God’? for the early abolition of poverty; the other, elaborated 
after that event and with outside assistance no longer available, 
demanded in its first item a twenty million increase in population 
during the next twenty years—the idea being no doubt to relieve 
the Federal Farm Board of some of its anxieties. 

Nor have our business leaders failed us in this crisis. Their 
program is that buying should be stimulated, to which end wages 
should come down and railway rates go up; also the Sherman 
Act should be repealed or modified, and at the same time ‘‘gov- 
ernment should get out of business’’—that is to say, out of the 
business of trying to govern; furthermore, in order that social 
planning may have a certain idealistic cast, the American tax- 
payer should be permitted to manifest his natural humanitarian- 
ism by agreeing to cancel Europe’s war debts to the United 
States, thereby putting speculative banking loans to Germany on 
a sounder basis; and that this display of altruism may be truly 
national, the income tax must not be increased as to the upper 
brackets. Lastly, but by no means least, that most un-American 
contrivance, the ‘‘dole,’’? must at all costs be avoided—except 
of course in its American form of the protective tariff. Provided 
with such a program, we have only to mount the Business Cycle, 
and before we know it we shall be whisked back to the golden 
days of 1929, but with this difference—forewarned by what hap- 
pened then, we shall all sell out at the peak of the market this 
time and be able to retire millionaires! 

And with Business thus alert to its opportunity, the ques- 
tion necessarily arises, What part is Political Science prepared 


‘This, I take it, is the general purport of views sous by Mr. Adams in his 
recent Epio of America. 
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to take in social planning? The answer depends to some extent 
on what is meant by ‘‘social planning.’? When Charlie Chaplin 


met Mahatma Gandhi in London, he told him that he did not 


understand the reason for using such a crude device as Mr. 
Gandhi’s hand spinning wheel when modern machinery seemed 
better for the purpose. Mr. Gandhi explained that it was neces- 


sary to provide occupation for India’s millions and that modern : 


machinery would leave them with too much leisure. ‘‘We might 


install modern looms like they have in Lancashire,” he said, . 


‘‘but then we would produce more than we need and enforce idle- 
ness upon some other part of the world as a result of our over- 
production: ` - | 

Of course, anything like social planning on the scale suggested 
by the Mahatma’s words may be dismissed at the outset in the 
presence of “the American way of life.’ Despite Professor 
Einstein’s warning that ‘‘anyone who thinks science is trying to 
make human life easier or more pleasant is utterly mistaken,’’ 
that is just what we do think, especially when Science assumes 
the guise of Technology, in other words, enters the service of 
Business and profit-taking. So we remain blithe while the trucks 
and buses shove us off the highways and bankrupt the railways; 
we permit ‘‘the N.B.C. and associated stations’’ to turn over a 
major invention like the radio to crooning troubadours and 
purveyors of tooth-paste, thanking God the meanwhile that it 
has been kept free of ‘‘political control;’’ and we greet always 
with renewed enthusiasm any triumph of inventive genius 
whereby, we are assured, thousands of fresh recruits will be 
made available to the ranks of the unemployed. 

No; with us social planning—in the probable absence from the 
scene of some miraculous combination of Confucius, Aristotle, 
Mussolini, Lenin, and a few others—must take place in the frame 
—or the ‘‘frame-up’’—provided by Technology as above defined. 
It will, therefore, develop no grand strategy, nor reveal any con- 
sidered theory of social arrangement and individual happiness. 
It will consist rather in desultory attacks upon what the Prag- 
matists delight to term ‘‘situations’’ and ‘‘predicaments.’’ At 
that, its eventual rôle may not be unimportant if the habit be 
permitted to grow. 


s New York Times, Sept. 28, 1981. 


LA 
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And.in this work the part of political scientists should also 
be important; provided they choose their tools and techniques 
‘for the task in hand rather than vice versa, and provided also 
they continue to talk intelligibly. Some recent articles in the 
Revæw are hardly reassuring on the latter score.* They remind 
one of the plight of small Genevieve. ‘‘Yes,’’ said the proud 
mother, ‘‘Genevieve is now in school and is studying French and 
algebra. Come and say good morning to the lady in algebra, 
Genevieve.” When political science begins talking algebra, it 
will make no great practical difference’whether the people who 
understand it do so or not. 

I 


It is a maxim approved of cooks that if you would make an 
omelet you must break some eggs. Mr. Owen D. Young has re- 
cently voiced his endorsement of this maxim in his remarks on 
Mr. Gerard Swope’s plan: 


May I say, Mr. President, that economie planning will contribute to 
a standardized and so more stable prosperity, but in the same breath 
may I remind you that, like all other things in this world, it demands 
its price. A plan written on paper is of no service. A plan proposed for 
education is of some service, but it is likely to become obsolete before 
it becomes effective. A plan to be productive of quick results must be 
executed promptly. No one concern can make it'effective. Codperation is 
required by the great majority of the participants and the coercion of 
the rest may ultimately be necessary. I hate not only the term but the 
idea of coercion, and yet we are forced to recognize that every advance 
in social organization requires the voluntary surrender of a certain 
amount of individual freedom by the majority and the ultimate coercion of 
the minority. It is not the coercion of the recalcitrant minority but the 
voluntary submission by the large majority which should impress us. Any- 
how, the question is whether the people who are calling for economic 
planning really mean what they say. Are they willing to surrender their 
individual freedom to the extent necessary to execute a plan? 

And again: 

We can retain in this country unorganized individual planning and 
operation, but if we do its action will necessarily be at times chaotic, 
and ‘we shall, as a result, pay the economic penalty of that disorder, such 
as we are paying now. We can in this country have organized economic 
planning with some curtailment of individual freedom which, if the 
plan be wise and properly executed, will tend to diminish economic dis- 
order and the penalties which we pay. Then too, the question is to whom 


°T refer to my friend Professor Charles H. Titus’s articles in the February and 
August, 1931, issues of this REVIEW. 
"New York Times, Sept. 17, 1931. ` 
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this individual freedom is to be surrendered? If the government is to 
undertake the great obligations which Mr. Swope’s plan visualizes, then 
the price must be in the form of a surrender to political government. If 
industry itself is to perform those obligations, as is here contemplated, 
then the surrender of the individual units is to be made to the organized 
group, of which the unit is a part. If results are to be obtained, they 
call for surrender somewhere. The question for the public is to say 
whether they wish the results, and if so, by what agency they are to be 
accomplished. 

While Mr. Young here holds out the possibility of Business 
setting its own house in order, he at the same time admits that 
there will always be recalcitrant minorities to be coerced. What 
is more, his expectation of the major part of Business seems a 
trifle optimistic, to say the least. The present depression is the 
fifteenth major depression of the past century, and no other— 
im the absence of that fillip to creative thinking which bears the 
label ‘‘Moscow’’——seems to have suggested to either Business or 
Government anything more than hand to mouth expedients. 
What is more, no single important measure of the past forty 
years meant to correct business practices in the interest of a 
wider public can be pointed to which had the support of Busi- 
ness. The Interstate Commerce Act did not, the Sherman Act 
did not, the Federal Trade Commission did not, the Clayton Act 
did not, the Federal Reserve Act did not. On the contrary, Busi- 
ness presented in every one of these instances an almost solid 
front of opposition. 

Any viable plan affecting business.in an important way must 
unquestionably consult business experience, in other words, the 
experience of business men. With equal certainty, it must rely 
in part upon sanctions which only government can supply; and 
that means ordinarily, in view of the present structure of busi- 
ness, sanctions which only the national government can apply 
effectively. And so the question presents itself, What sanctions 
does the Constitution, that is to say, constitutional law, permit? 

The present-day edifice of American constitutional law dates 
to an altogether unappreciated extent from this side of the year 
‘1890, and so is fully a century younger than the Constitution 
itself; and especially is this true of those doctrines and prin- 
ciples concerning which the social planner needs feel special con- 
cern. These are not, in the main, the outgrowth of earlier prec- 
edents; more often they are the repudiation of them. They de- 
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rive from a point of view which became dominant with the Court 
about 1890 and remained so for somewhat more than a decade 
and a half. 

Never had ‘‘the American way of life” been in such peril as in 
the decade which is divided by the year 1890. The Federation of 
Labor, the Haymarket riots, the Chicago stockyards strike, the 
Homestead strike, the panic of 1893, ‘‘Coxey’s army,’’ the Pull- 
man strike, ‘Free Silver,” ‘‘Coin’’ Harvey, ‘‘Crown of Thorns 
and Cross of Gold,” Altgeld, Pennoyer, ‘‘Bloody-Bridles’’ Wait, 
and so on and so forth; why continue? The country was in a 
state of riot, and, in the phraseology of the common law, ‘‘men of 
firm mind, with property in the neighborhood and women and 
children to protect,” were alarmed. 

To compensate, on the other hand, for this most distressing 
situation of fact, what may be termed the ideological situation 
was most reassuring to those to whom, in the contemporary words 
of the president of the Reading Railway, ‘‘God in His wisdom 
had confided the destinies of this great nation.’ There was not 
a teacher of political economy of any reputation in the country 
who did not teach that economic activity was governed by laws 
of its own which, so long as government did not interfere with - 
their operation, worked inevitably for human betterment. Then 
to back the teachings of the classical political economy was the 
lesson drawn from the current Darwinian biology. Evolution 
was a universal process which had all nature, including human 
nature, in its grip, and was tugging it along to some far off 
divine event willy-nilly. For evolution meant ‘‘the survival of the 
_ fittest;’’ only it must be evolution, that is, improvement by the 
slow accumulation of minute differences, not revolution, of which 
indeed the century had earlier had rather more than its fill. 

So when Mr. Gladstone uttéred his well-intentioned eulogy of 
the Constitution of the United States as ‘‘the greatest work ever 
struck off at a given time by the brain and purpose of man,” 
the pundits assailed him from every side. ‘‘Brain and purpose 
of man’’—a gross heresy! The American Constitution was only a 
copy of the British Constitution ‘‘with the monarchy left out,” 
and the British Constitution was the superlative embodiment of 
political wisdom which it was because in sooth it embodied no 


"See W. J. Ghent’s contemporary Our Benevolent Feudalism. 
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wisdom at all, being ‘‘a growth,” ‘‘an accumulation.’ To con- 
sider the Constitution of 1789 as an instance of social planning 
was an utterly abhorrent notion to the generation of 1890. 

But the mind which compacted the laissez faire political econ- 
omy and biological evolutionism into a systematic philosophy 
was that of Herbert Spencer, whose Social Statics Mr. Justice 
Holmes once informed the Court, though unavailingly at the 
time, the Fourteenth Amendment was not intended to enact. 
_ There are few less humorous books in the language than Spen- 
cer’s Autobiography, although this does not signify that it is 
entirely unamusing. Spencer’s foible, along with omniscience, 
was originality, and indeed his claims on the latter score may 
usually be conceded. Educated in a haphazard fashion, he had 
developed something like genius for picking up information 
wherever he went and with whomever he conversed, and an equal 
genius, if so it should be termed, for combining facts and ideas 
into systems; whence Huxley’s gibe that ‘‘Spencer’s idea of a 
tragedy was a beautiful theory killed by an ugly fact.” Had he 
been a mechanic, Spencer would have spent his days tinkering 
at perpetual motion; had he been a mathematician, he would 
have squared the circle, at least to his own satisfaction. Hav- 


ing, however, given his interest to social theory, or ‘‘Sociology,’? 


he did what was equivalent, reconciled—to his own satisfaction 
—the doctrine of natural rights, which he had imbibed in youth 
from the discourses of dissenting preachers, with the notion of 
society as an organism, an adoption and adaptation from the 
current Darwinism. 

Society, being an organism, is, of course, subject to the evolu- 
tionary process, albeit in a manner somewhat peculiar. For the 
social organism, on examination, possesses two ‘‘organizations,’’ 
the ‘‘nervous,’’ which is the State or Government, and the ‘‘ali- 
mentary,” or Industry. The former is ‘‘inferior,’’ and therefore | 
destined eventually to disappear through the operation of evolu- 
tion on its constituent cells, that is, human beings, thus leading 
to increasing ‘‘individuation’’ and ultimately political anarchy. 
The evolution of the latter, on the other hand, is attended by 
progressive ‘‘integration of function?” or ‘‘sympathy’’ among its 
cells, that 1s, these same human beings. So in the end the human 
family, pleasantly relieved of its nervous system, is absorbed 
into the social stomach, and along with this apotheosis universal 
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peace and good will hold sway. In short, while political sub- 
ordination is utterly antagonistic to the nature of man, economic 
subordination is not.” 

Mr. Ernest Barker opines that Spencer is just the kind of 
political philosopher that England deserved, a statement which 
is not intended apparently to be especially complimentary to 
either of the parties mentioned. The apostle of Spencer to the 
American people—and a very fervent one—was John Fiske. Of 
Fiske, his rival, the historian Winsor, maliciously, and perhaps a 
bit enviously, declared that he was ‘‘the greatest of historians 
among philosophers and the greatest of philosophers among his- 
torians.’’ And through Fiske or more directly, American judges 
and lawyers became indoctrinated with the Spencerian concept 
of ‘‘equal freedom,’’ that is, ‘‘such measure of freedom for each 
as is compatible with the like freedom for all’’—a conception 
which Mr. Al Capone would undoubtedly appland, implying as it 
does, the right of anybody to become a gunman or racketeer so 
long as he refrains from ‘‘elbowing in?’ tactics. 

At any rate, furnished with this endorsement of the ‘‘ Ameri- 
can way of life” as part and parcel of a universal, ineluctable, 
and all-beneficent process, ‘‘the naif, simple-minded men’’ (the 
phrase is Justice Holmes’s) who composed the Supreme Court of 
the years 1890 and following set to work, with the resolution 
which only consciousness of a righteous cause can lend, to remake 
our constitutional law, and within a decade and a half had suc- 
ceeded in doing so with astonishing completeness. 


DT 


In the history of the Supreme Court, two terms of Court stand 
out above all others for the significance of their results to Ameri- _ 
can constitutional law, the February term of 1819, when Mc- 
_ Culloch v. Maryland, Sturges v. Crowninshield, and Dartmouth 
College v. Woodward were decided; and the October term of 
1894 when the Sugar Trust case, the Income Tax cases, and In re 
Debs were passed upon." Nor would it be easy to conceive how 
three decisions could possibly have been more to the liking of 
Business than the three decisions last mentioned. In the Sugar 

* See Ernest Barker’s Political Thought from Spencer to the Present Day and 


Francis W. Coker’s Organtsmto Theories of the State. 
#156 U. 8.1; 157 U. 8. 429 and 158 U. 8. 601; 168 U. 8. 564. 
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Trust case, the recently enacted Sherman Anti-Trust Act was 
put to rest for a decade, during which period Capital, fulfilling 
the Pauline injunction of ‘‘diligence in business, serving the 
Lord,’’ made the most of its opportunities. In the Income Tax 
cases, the Court, undertaking to correct what it termed a ‘‘cen- 
tury of error,’’ ruled that the wealth of the country was to be 
no longer subject to national taxation. At the same tirne, when 
the said wealth was menaced with physical violence, it was en- 
titled, by the decision in the Debs case, to have every resource of 
the national executive and judicial power brought to its protec- . 
tion. | | J | 
The so-called Sugar Trust was a combination of manufac- 
turers which, the Court admitted, contrplled a vast portion of the ` 
sugar market of the United States; and, as the Government 
pointed out, a manufacturer manufactures in order to sell his 
product, and in the case of a necessary of life like sugar the 
overwhelming proportion of the product will be sold outside the - 
. State where it is produced, and, if the concern is a monopoly, on 
terms dictated by it. The Court answered, nevertheless, that 
‘this was no more than to say that trade and commerce served : 
manufacture to fulfill its function !’’ Thus the very process which 


the Anti-Trust Act was designed to govern, namely, commerce in —— 


the etymological sense of ‘‘buying and selling,’’ was assimilated 
to the local process of manufacturing—in short, was held not to . 
exist. The result is the more striking in view of the fact that in 
the first case to arise under the commerce clause, Gibbons v. 
Ogden, the question at issue was whether ‘‘commerce’’ ever 
meant anything but buying and selling. 

And so the law stood until the Swift case of 1905," when the 
Court announced that it would no longer permit ‘‘a course of - 
business’’ which was essentially interstate to be characterized 
by its intrastate incidents for the purpose. of rendering national. 
control of it ineffective. This holding, in which Justice Holmes 
spoke for the Court, injected new life into the Anti-Trust Act 
just as the second Roosevelt administration was getting under 
way. But meantime most of the damage had been done, and the 
- Court so realized. In the Standard Oil and Tobacco cases” of 
1912, Chief Justice White announced the famous ‘‘rule of rea- 
son,’’ which is properly to be interpreted as an attempt on the 

2196 U. 8. 875. | #291 U. 8. 1 and 106. 
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part of the Court to effect a modus vivendi between the resusci- 
tated Sherman Act and the existing structure of American Big 
Business for which the Court itself was so largely responsible. 
The act had been restored to the statute books, to be sure, but 
there must be no ‘running amuck’? with it. 

Even more remarkable was the Court’s correction of a ‘‘cen- 
tury of error’’ in the Income Tax cases. An error so venerable 
ought, one would think, to have become entitled long since to be 
regarded as truth, not to mention the fact that the trail of this 
particular error led to the very doors of the body which framed 
the Constitution. This was the idea that the term ‘‘direct taxes’? 
comprehended only land and poll taxes, having been inserted in 
the Constitution, not for the purpose of reducing materially the 
complete power of taxation which elsewhere in the Constitution 
had been conferred on the national government, but for the very 
limited purpose of reassuring the Southern slave-holders that 
their broad acres and slaves would not be subjected to land and 
poll taxes. And the Court was equally dashing in its encounters 
with the precepts of the Aristotelian logic. The Chief Justice’s 
opinion for the Court comprised the contention that a tax on in- 
come which is derived from property must be regarded as a 
tax on said property, and so as a direct tax on it, although if 
words be given their ‘‘ordinary meaning,’’ as the Chief Justice 
was scrupulous to insist, it would seem clearly evident that a tax 
burden which reaches property in consequence of being imposed 
upon income derived from it reaches the property indirectly. 

But the decision has also its ‘‘inarticulate major premise,’’ 
save that, thanks to Justice Field, it did not remain inarticulate. 
In the words of his concurring opinion, the income tax was ‘‘but 
a beginning”? of ‘‘an assault upon capital’’ which was bound to 
spread until ‘‘our political contests will become a war of the 
poor upon the rich;’’ and while Justice Gray, the other of the 
two Nestors of the Bench, kept silent—indeed very much so— 
he reversed the opinions of a lifetime—‘‘over night,” as Mr. 
Bryan would have it—to help resist the assault in principis. The 
school-boy who defined ‘‘property’’ as ‘‘what Socialists attack’’ 
had, it may be surmised, been reading the Income Tax decision. 

And, while the regulatory and taxing powers centered in Con- 
gress were being thus seriously diminished, the protective pow- 
ers centered in the President and the courts were undergoing a 
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contrary process in the Debs case. Correcting another ‘‘century 
of error,’’ the Court held in that case that the Executive has the 
prerogative right to enter the national courts independently of 
statutory authorization, and obtain an injunction to protect any. 
widespread public interest of a proprietary nature, and to sup- 
port the injunction with all requisite force. Should ‘‘the man on 
horseback’? ever put in an appearance, he might wn baptize his 
Bucephalus ‘‘In Re Debs.’’ 

- Meantime, beginning with the first Minnesota Rate case, de-: 
cided in 1890, our laissez faire Court had been struggling with the 
question of railway rate regulation, but did not achieve final re- 
sults until Smyth v. Ames, seven years later.** The original theory 
of rate regulation was stated in 1876 in the great case of Munn 
v. Iinoïs,'* while the Court was under the liberal presidency of 
Chief Justice Waite. It is to the effect that property embarked in 
a business which is ‘‘affected with a public interest’’—a point’ 
subject ordinarily to legislative determination—is property 
which from the moment of its investment is ‘‘dedicated to a pub- — 
lic use,’’ and is therefore subject to the risk of regulation by and ` 
for the public. The theory underlying Smyth v. Ames is almost 
the exact antithesis of this. It is that a public regulation of 
charges is pro tanto an appropriation of property which up to 
that moment was juris privati only, a premise from which ensues 
almost mathematically the rule that rates which are set by public 
authority must yield a fair return on ‘‘the present value”? of the 
property undergoing regulation. As is well known, this rule is : 
the rock upon which, outside the jurisdiction of the Interstate- 
Commerce Commission, all programs of public utility regulation 
have come to grief, and the only reason why it has not been a 
source of disaster in the national field is that there it has been : 
largely ignored. The inability of the railroads, without the consent 
of the Interstate Commerce Commission, to boost rates in a situa- 
tion in which rates, as today, are not yielding a ‘‘fair return’’ on 
railroad property can be reconciled with the doctrine of Smyth 
v. Ames only with the greatest difficulty, if at all. 

But if Smyth v. Ames set up new restrictions on legislative 
power in control of business and property, by the same token it 
also enlarged judicial review in safeguard of those interests, and 


- 4134 U. 8. 418; 169 U. 8. 466. | #94 U, 8, 113. 
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the decision in Holden v. Hardy” in the same term of court did 
so even more strikingly. In this case the Court, following some 
earlier backing and filling with respect to the matter, finally dis- 
carded the rule laid down in Munn v. Ilinois for the determina- 
tion of cases arising under the due process clause, that ‘‘if a 
state of facts could exist justifying legislation, it must be pre- 
sumed that they did exist,” and gave unmistakable warning 
that it intended henceforth to require the state to show special 
justification in support of measures restrictive of the right of 
employers to make such terms as their economic advantage en- 
abled them to in dealing with employees and those seeking em- 
ployment, that is, so-called ‘‘freedom of contract.’’ This time, it 
is true, the special justification was found in the special dangers 
of underground mining, and so an eight-hour law for such em- 
ployments was sustained as ‘‘reasonable’’ and therefore due : 
process of law. The implications of the case became explicit, how- 
ever, when, seven years later, such special justification not being 
found to exist as regards the baking business, a ten-hour law for 
such employments was held void in the famous Lochner case." 

The truly miraculous effect of Smyth v. Ames and Holden v. 
Hardy upon the Court’s power of judicial review is not open to 
question. Anterior to that time, thirty years under the Four- 
teenth Amendment had given rise to one hundred and thirty- 
four cases under all clauses of the amendment. In the course 
of the next fifteen years, more than three times as Many cases 
were decided under the due process of law and equal protection 
clauses alone. The Court had become a third house of every legis- 
lature in the country, or, as Justice Brandeis has expressed it, a 
‘‘saper-legislature.”’ 

Two other closely related lines of doctrine in this period may 
be dismissed more briefly, although they are of great importance 
for the protection which in combination they afford ‘‘the Ameri- 
can way of life.” The first is illustrated by the ‘‘ Liquor cases," 
in which the Court for the first time projected the commerce 
clause sharply into the field of the states’ police power. In these 
cases it was held that, liquor being ‘‘a good article of com- 
merce,’’ the states could not forbid interstate traffic in it, a doc- 


“169 U. 8. 366. 
#198 U.S. 45. 
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trine which put the solution of the liquor question on a local basis 
out of the bounds of constitutional possibility, and so led finally 
to the Highteenth Amendment, in somewhat the same way that 
the Dred Scott decision, by rendering a legislative solution of the 
slavery question constitutionally impossible, contributed to bring 


. on the Civil War. 


The other line of cases referred to was headed by the ‘‘ Lottery 


case,” Champion v. Ames." In that case the Court, after three 


arguments, sustained, by a vote of five to four, an act of Congress 


excluding lottery tickets from interstate transportation, but did 


soon grounds which strongly implied that all efforts on the part 
of Congress to control concerns engaged in interstate business by 
the threat of stopping their interstate trade would be likely to be 
frustrated by the Court. The culmination of the course of reason- 


ing adopted by the Court in Champion v. Ames is to be seen in | 


the first Child Labor case, Hammer v. Dagenhart.” There Con- 
gress was informed that it could not prohibit the interstate 
transportation of child-made- goods, since to do so would be to 
invade the police powers of the states; although by the Liquor 
cases just referred to any attempt by a state to do the same thing 
would amount to an invasion of the power of Congress to regu- 
late interstate commerce. 

Once again the Court was correcting a ‘ ‘oontury of error.” 
That the power to regulate commerce comprises the power to 
prohibit it appears to the point of demonstration from the simple 
consideration that when prohibition is for any reason essential, 


it is the regulatory power which must provide it. And so it was ` 


assumed by the Federal Convention; otherwise, why the pro- 
vision that the slave trade was not to be prohibited until 18087 
As Judge Davis pointed out in the early case of the William,” 
growing out of Jefferson’s embargo, this provision shows that 
‘‘the national sovereignty’? was thought to be authorized to 
abridge commerce ‘‘in favor of the great principles of humanity 
and justice,” and for ‘‘other purposes of general policy and 


interest.’’ Indeed, Hamilton in the Federalist had listed the com- . 


‘mercial power as one of the powers which are vested in Con- 
gress ‘‘without any limitation whatsoever;’’ and Marshall’s 
3188 U. 8. 88L . 


5 947 U. 8. 25L 
» 98 Fed. Cas. No. 16,700. 
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later consideration of the same subject in Gibbons v. Ogden™ is to 
like effect: ‘‘The wisdom and discretion of Congress, their iden- 
tity with the people, and the influence which their constituents 
possess at elections, are, in this, as in many other instances, as 
that, for example, of declaring war, the sole restraints on which 
they have relied to secure them from its abuse.?? 

The issue raised by the confrontation of these words with those 
of the Court in Champion v. Ames and Hammer v. Dagenhart is 
of the utmost importance from the point of view of any consid- 
erable program of social planning. As we have seen, planning 
means coercion for intransigent minorities—that at least—and 
if coercion is to be applied by the national government, it must 
usnally be under the commerce clause. 

I do not mean to suggest, however, that to Congress should be 
attributed an unconditional power over everybody’s privilege of 
engaging in interstate commerce in all situations and for all pur- 
poses—-that, for instance, of controlling marriage and ‘divorce. 
What I do mean is that all businesses whose operations extend 
beyond the boundary lines of a single state should be regarded as 
subject through their interstate commercial activities to the con- 
trol of Congress fairly and reasonably exercised. Commerce is 
business, and today business is dominated by its interstate char- 
acteristics—buying and selling across state lines, transportation 
across state lines, communication across state lines. So, in ‘‘the 
typical and actual course of events,’ even manufacturing be- 
comes but a stage in the flow of the raw product to the mill and 
the out-flow of the finished product from the mill to the market; 
and while checking momentarily the current of interstate com- 
merce, is at the same time, to adapt the words of Chief Justice 
Taft in Stafford v. Wallace, ‘‘indispensable to its continuity.’’ 
In short—to reverse the expression of the Court in the Sugat 
Trust case—manufacturing today serves trade and commerce to 
fulfil their function. 

Over business thus organized the states are unable, in point 
both of law and of fact, to exert any effective control; nor would 
interstate compacts assist them materially in the attempt to do 
so if unaccompanied by extensive delegations of power from 
Congress. By Congress alone can the public interest which mod- 


"9 Wheat. 1 rr OR » 258 U. 8. 495. See also 262 U. S. 1. 
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ern business purports to serve be safeguarded ordinarily, for it 
is the interest of the country as a whole. 


IV 
‘What proximate test of excellence can be found,’’ asks Jus- 
tice Holmes in his essay on Montesquieu, ‘‘except correspond- 


ence to the actual equilibrium of forces in the community—that . 


18, conformity to the wishes of the dominant power?” ‘Of 
course,’’ he adds, ‘‘such conformity may lead to destruction, and 


it is desirable that the dominant power be wise. But, wise or not, . 


the proximate test of good government is that the dominant power 
have its way.” Hence, ‘‘the true science of the law,’’ as he else- 
where remarks, ‘‘consists in the establishment of its postulates 
from within upon accurately measured social desires’’—a point 
for our statisticians.” . 

Justice Holmes brought his pragmatic outlook—perhaps it 
should be spelled with a capital ‘‘P’’—to the Bench in December, 
1902, although it was some years- before its leaven began to af- 
feet perceptibly the heavy theological Spencerianism of that tri- 
bunal. Indeed, his opinion in the Swift case is the first clear as- 


sertion of the new point of view. And to his Pragmatism—where- 


in he was the teacher rather than the disciple of his fellow Canta- 
brigian, William James—Holmes the legal philosopher added the 
* contribution of Holmes the historian of the Common Law—the 
discovery, revolutionary at the time, that the judges are not the 
mere automata of established rules of law, but are law-makers, 
whether they would be or not, and so must accept responsibility 
for the kind of law they make. 

And yet—and this is the third point in the Holmesian eredo— 


the traditions of their office should inspire judges with a certain * 
aloofness toward the issues of the day. They should endeavor to: 


look at things sub specte quasi aeternitatis, so to speak, and not be 
in a bustle to align themselves with either ‘‘the dominant forces 
of society”? or the contrary forces. They should, indeed, let such 
forces have a fair field, and only come in at the end when their 
craftsmanship is needed to record the terms of settlement. 

‘It is a’misfortune,’’ he once asserted, with both our constitutional 
law and our common law in mind, ‘‘if a judge reads his conscious or 
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unconscious sympathy with one side or the other prematurely into the 
law, and forgets that what seem to him to be first principles are believed 
by half his countrymen to be wrong. . . . When twenty years ago a 
vague terror went over the earth and the word Socialism began to be 
heard, I thought and still think that fear was translated into doctrines 
that had no place in the Constitution or the common law. Judges are 
apt to be naif, simple-minded men, and they need something of Mephis- 
topheles.’’** ` | 

Thus Justice Holmes became the mouthpiece on the Bench of 
a new gospel of laissez faire, namely, of laisseg faire for legisla- 
tive power, because legislative power is, or under the democratic 
dispensation ought to be, the voice of ‘‘the dominant power’? of 
society. 

At about the same time, moreover, the Court was also intro- 
duced to a new technique in the weighing of constitutional issues. 
This occurred when Mr. Louis D. Brandeis handed the Court, in 
defense of an Oregon statute limiting the working hours of wom- 
en,” his famous brief, three pages of which were devoted to a 
statement of the constitutional principles involved and 113 pages 
of which were devoted to the presentation of facts and statistics, 
backed by scientific authorities, to show the evil effects of too 
long hours on women, ‘‘the mothers of the race.” The act was 
sustained, Justice Brewer, the arch-conservative of the Court, 
delivering the opinion. And the work thus begun by Attorney 
Brandeis has been continued by Justice Brandeis. The Court’s 
function, under the due process of law clause, he has defined as 
that of determining the reasonableness of legislation ‘‘in the 
light of all facts which may enrich our knowledge and enlarge 
our understanding.’ Indeed, this technique has imparted a new 
flexibility to the concepts of constitutional law in almost every 

æ one of its more important departments, and to have given it 
scope is the really valuable aspect of the modern doctrine of due 
process of law. 

For our purposes, no detailed consideration of the work of 
the Court from 1905 to 1920 is essential. In the field of state 
legislation, the outstanding achievement was workmen’s com- 
pensation; in that of national legislation, it was the reconstitu- 
tion of the Interstate Commerce Commission and the immense 

* Tbid., p. 295. 
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| E of its forai and in both- instances the Court lent 
a helpful hand.. A few dicta of the period are, however, so much 
to our purpose as to warrant quotation, notwithstanding limita- 
tions of time and space. . 
Speaking for the Court in the Workmen’s Compensation Cases, ` 
- Justice Pitney hinted the premise of a much more comprehensive 
scheme of social insurance, characterizing the worker as ‘‘the 
soldier of industry’’ and industry as ‘‘the joint enterprise’’ of 
capital and labor.” Voicing the Court’s approval of an act of 
Kansas regulating insurance rates, Justice McKenna protested. 
‘against. that conservatism of the mind which puts to question 
every new act of regulating legislation and regards the legisla- 
tion as invalid or dangerous until it has become familiar.’’ In 
the face of this, said he, ‘‘government—state and national—has 
pressed on in the general welfare and our reports are full of 
cases where in instance-after instance the exercise of regulation 
was resisted and yet sustained against attacks asserted to- be 
justified by the Constitution of the United States. The dread of 
the moment having passed, no one is now heard to say that rights 
were restrained or their constitutional guarantees impaired.’ 
To the same Justice must also be credited a notable statement, 
in support of the White Slave Act, of the concept of codperative 
federalism: ‘‘Our dual form of government has its perplexities, 
state and nation having different spheres of jurisdiction . .. but 
‘it must be kept in mind that we are one people; and the powers 
preserved .to the states and those conferred on the nation are 
adapted to be exercised, whether independently or concurrently, 
‘to promote the general welfare, material and moral’’*—a senti- 
ment which, unfortunately, precisely one-half of one Justice too 
many was to forget or ignore when it came to atag the first ` 
Child Labor case. -~ 
To the same period alsó belong the Ho words of Justice 
Holmes in sustaining the migratory game treaty with Canada: . 
When we are dealing with words that are also a constituent act like 
the Constitution of the United States, we must realize that they have 


ealled into life a being the development of which could not have been 
forseen completely by the. most gifted of its begettors. It was enough 
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for them to realize or to hope that they had created an organism. . . 
The case before us must be considered in the light of our whole experience 
and not merely in the light of what was said a hundred years ago.ÿ° 


Such statements evidence an inclination of mind, and one 
never can tell of what value they may be in imparting to a 
puzzled Court the same favorable inclination again. 


V 


Chief Justice White’s presidency of the Court was, therefore, 
in the main, one of the expansive views of governmental power, 
although not always; Chief Justice Taft’s period, on the other 
hand, was one, frequently, of reaction toward earlier concepts, 
sometimes indeed of their exaggeration. Yet even when the more 
advanced positions of the earlier period were later relinquished, 
they were not therefore obliterated. In the corporate memory of 
Bench and Bar and Jurists—to say nothing of the dissents of 
Justices Holmes and Brandeis, reinforced later on by Justice 
Stone—they still survive as points d’appui for the Court of to- 
day and tomorrow. 

The chef d’oeuvre of the Taft Court was its decision in the 
Minimum Wage case, to which the Chief Justice himself dis- 
sented.” In the course of the war with Germany, the Court had 
sustained several measures, both state and national, on the 
ground that they met an existing emergency. From this cireum- 
stance the new membership of the Court proceeded to draw the 
rather questionable conclusion that an emergency must be forth- 
coming to justify even legislation designed to remedy long-stand- 
ing conditions; and naturally in an era of ‘‘return to normalcy”’ 
a justifying emergency was often hard to produce. 

For the rest, the Court’s disposition of the Minimum Wage 
case reduces to this: that whatever might be urged on behalf of 
the statute on the score of the public interest involved or of wide- 
spread popular approval, inasmuch as it invaded fundamental 
property rights, it was null and void. Incontestably this is a posi- 
tion for which much may be said on historical grounds. The doc- 
trine of vested rights, as applied in a number of the state courts 
before the Civil War, was to the general effect that the property 
right was subject to regulation primarily for the purpose of mak- 
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ing the subject-matter of the right more secure in the hands of 
the owner and more useful to him in the long run; if the state 
wished to venture beyond this, it must employ the power of 
eminent domain. But the property right then thought of was, 
for the most part, a right of direct control over definite, tangible 
things and belonged to natural persons, parties to the social con- 
tract and endowed with the inalienable rights of man. Today the 
ownership of the vast proportion of the wealth of the country, 
probably of all of it of which the social planner would have to 
take account, is vested in corporations; and a corporation, in the 
language of that notable conservative, Justice Brewer, ‘‘while 
by fiction of law recognized for some purposes as a person... 
is not endowed with the inalienable rights of a natural person.’ 
Ownership, in a word, has become depersonalizged; and this 
signifies, so far as the individual owner is concerned, a trans- 
ference of control over his property which, were it to govern- 
ment, would amount to outright confiscation. When this Associa- 
tion was in session in Cleveland last year, we all had the oppor- 
tunity of reading in the Cleveland papers of the outcome of a 
suit between the Bethlehem Steel Corporation and the Youngs- 
town Sheet and Tube Company. From testimony taken in this 
litigation it transpired that the Bethlehem Steel directors had 
presented its executives, including several of said directors, 
nearly thirty-two millions of dollars during a period when divi- 
dends to the holders of common stock totalled less than forty- 
one millions; that indeed during the years 1925 to 1928 inclusive, 
when not a dollar was paid to the common stock holders, nearly 
seven millions of dollars had been paid to ten or a dozen favored 
executives and directors. A few months later a suit was brought 
in the New Jersey chancery court by certain stockholders to 
force an accounting from the bonus-grabbing directors and execu- 
tives, and In passing on a preliminary phase of the suit the vice- 
chancellor said: ‘‘The administration of the bonus system has 
been sedulously suppressed from the stockholders, the result only 
coming to their notice recently.’’ The defense of the bonus sys- 
‘tem was undertaken by Mr. Schwab, who assumed full respon- 
sibility for it. With his customary suavity, he declared: ‘‘I had 
the feeling that this damn company belonged to me, you know, 
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and I went ahead and did the best I could.’’ In point of fact, the 
books of the company showed that Mr. Schwab owned no com- 
mon stock at all, but that his sole stock interest comprised forty- 
three thousand eight hundred sixty-six shares of preferred stock. 
The bonus system continues, nevertheless, although on a reduced 
scale. Nor is the principle which this parable illustrates at all 
obseure or recondite. It is phrased in a recent Supreme Court 
opinion in the following words: ‘‘The corporation is a person 
and its ownership is a non-conductor that makes it impossible to 
attribute an interest in its property to its members.’ 
= But not only has ownership become depersonalized through ab- 
sorption of its active elements into the rapidly expanding pre- 
rogatives of corporation management; property of all kinds has, 
as it were, become dematerialized, by which I mean merely that 
economic value is today a function of social arrangement as never 
before, so that when social process falters, value simply takes to 
itself wings. Within the last twenty-seven months, it has been 
estimated, anywhere between one-half and two-thirds of the 
‘property,’ so-called, in this country has simply evaporated. The 
circumstance. is of too impressive dimensions to leave consti- 
tutional theory respecting the property right unaffected. Nor 
should we overlook the concessions which the Court itself has 
made in recent years to governmental power in times of emerg- 
ency—emergency being just what life nowadays ‘‘ain’t nothing 
but.’ 734 : 

The truth is that even judicial conservatism is not always ob- 
durate to ideas of social planning. The same Court which decided 
the Minimum Wage case, speaking through the same Justice, 
upheld, in Euclid v. Ambler Realty Company,” a zoning ordi- 
nance which the company asserted would reduce the market value 
of land owned by it from ten thousand to twenty-five hundred 
dollars per acre. ‘‘ A belief, no matter how fervently or widely en- 
tertained, that municipal authorities can assert some sort of com- 
munal control over privately owned land,’’ said counsel ‘‘is at 
variance with the fundamental nature of private ownership;’’ 
to which the Court responded: ‘‘The constantly increasing den- - 

= 982 U, 8. 19. 

“248 U. 8. 332; 252 U. S. 185 and 170. 


= 972 U., S. 365. See also 254 U. S. 300, sustaining a.‘‘conservation’’ statute; also 
260 U. 8. 393, both opinions. 
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sity of our urban populations, the multiplying forms of indus- 
try and the growing complexity of our civilization make it neces- 
sary for the state .:. . . . to limit individual activities to a 
greater extent than formerly.’’ Ownership, then, is not some- 
thing static but an activity, and one that must be adjusted to 
other activities. 

And in the meantime the same Court had endorsed a definition 
of ‘‘liberty’’ under the Fifth and Fourteenth Amendments the 
logical possibilities of which are at least challenging. In Holden 
v. Hardy and the Lochner case, ‘‘liberty’’ was defined as ‘‘lib- 
erty of contract’’—a necessary adjunct, to the mind of a laisses 
faire Court, of the property right. Recent cases, however, bring 
within its protection freedom of speech and of the press; and if 
these, why not other comparable interests? The day may come, 
in other words, when the Court will treat the term “liberty” as 
itself embodying constitutional recognition of the entire range 
of those personal and humane values which enlightened social 
legislation is designed to Done 7 

The Child Labor Tax case,” also decided by the Taft Court, 
merits a briefer word. Like the earlier Child Labor case, it pro- 
ceeds on the assumption that the Court has a special mandate 
from the Constitution to refrigerate the distribution of power 
between the states and the national government as it exists at - 
any particular time—in other words, a mandate to stereotype 
the so-called ‘‘federal equilibrium.’’ Obfuscated by its sense of 
mission, the Court adopted in both these cases the very pro- 
cedure against which Marshall protests in Gibbons v. Ogden. 
“In support of a theory not to be found in the Constitution,”’’ 
they denied ‘‘the government powers which the words of the 
grant, as usually understood, import.’ 

Such a procedure indicates a serious misapprehension on the 
part of the Court of certain realities. It is by no means the case 
that any extension of national power into fields which were once 
occupied solely by the states necessarily spells a weakening of 
state power. One of the most evident extensions of national 
power within recent years is that which takes the form of so- 
called ‘‘federal grants-in-aid,” and far from having proved 
annihilative of state power, these have generally proved stimu- 


"283 U. 8. 697, and cases there cited, "259 U. 8. 20. 
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lative of it—rather too much so in some instances. Indeed, it 
may be said broadly that under modern conditions more power 
to the national government means more actually effective power 
to the states, the cause of effective government being confronted 
by the same hostile interests in both fields. Nor have our ad- 
- ministrators overlooked this fact, with the result that a man 
can hardly commit murder in either Chicago or New York these 
days without having his income tax record ransacked by the 
federal authorities. There may still be cases, no doubt, in which 
the aggrandizement of national power may be justifiably re- 
garded as taking place at the expense of the states; but even 
in such cases the question remains whether, with industry and 
crime both organized on the national scale that they are, the 
state can make efficacious use of its theoretical powers. If the 
answer is no, then such powers are to all honest intents and 
purposes non-existent, and a realistic jurisprudence will so ad- 
judge them. 
VI 


What is the Court’s outlook today—its cosmology? Fortu- 
nately, the preachments of our present-day scientific pontiffs are 
quite incapable of impelling the thought even of ‘‘naif, simple- 
minded” men along a single track as did Laissez Faireism 
backed by Evolutionism, backed in turn by belief in a benevo- 
lent Unknown. Today, the biologist and sociologist have had to 
yield place to the physicist and mathematician, and while these 
gentlemen are generally in agreement that God too is a mathe- 
matician, at that point consensus ceases. ‘‘Eddington deduces 
religion,’’ Lord Russell points out, ‘‘from the fact that atoms 
do not obey the laws of mathematics; Jeans deduces it from 
the fact that they do.’’** On another point, however, Jeans and 
Eddington find themselves in alliance once more, namely, in as- 
sertion of the second law of thermodynamics, which says that 
the universe is running down, whereupon Professor Millikan 
protests that they have evidently overlooked the restorative 
properties of cosmic rays. Then there is the interesting question 
whether the universe is a sort of four dimensional (at latest 
reports, five dimensional) bird cage or a species of toy balloon 
in process of rapid inflation; also, assuming it is the latter, Just 

= The Scientific Outlook (1931). | 
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how long it will be until the final inevitable catastrophe? Six 
hundred thousand millions of years, avers Professor Jeans; ten 
thousand millions of years, -asserts Professor Eddington. In 
either event, there ought to be time to try out some sort of 80- 
cial plan—even perhaps to give the ‘‘experiment noble in inten- 
tion’’ a fair chance! 

Nor must the lesson of “relativity” be overlooked in this con- 
nection. Suppose a judge to learn that by ‘‘the Fitzgerald prin- 
ciple of contraction’’ he is actually a smaller man when he is 
driving sixty miles an hour than when he is standing still, in- 
stead of being a bigger one as he had felt himself to be—is such 
a one likely henceforth to hold that doctrines laid down by the 
Court even so long ago as 1900 were laid down for all time? 
Nor could he fail to be edified by what has happened to Pro- 
fessor Einstein’s one absolute, the speed of light. Queries a 
critic, at what speed then would two rays of light proceeding 
in opposite directions pass each other?—a question still un- 
answered.” 

The truth of the matter seems to be that modern science 
throws man back on his own resources once more. Law, even in 
the scientific sense, is held to .be a creation of the human mind, 
rather than a datum conferred by a benevolent Providence; it 
is an instrument of human power and control, as is the human 
mind itself. To be sure, the idea is one which might easily be 
misapphed. For instance, I should hesitate to advise anyone 
that either Einstein or Planck has so far repealed Newton that 
one can step off a roof into mid-air with complete impunity. But — 
the point remains, nevertheless, that what measure of Utopia 
we are destined for—and it is probably a very modest meas- 
ure—must be of our own contrivance. We are no longer headed 
for Heaven in a perambulator labeled Evolution, Laissee Faire, 
or any other uncomprehended force. If we get there, it will be 
on our own power.“ 


* James Mackaye, in The Dynamio Universe, 

“<*Nature does not obey definite physical laws and physical laws are not sufficient 
to determine the future of any object, living or not living. This question is vital to 
mankind for the reason, first urged strongly by Socrates, that if man’s actions are 
determined by physical law, his motives and purposes are Ineffective and life becomes 
meaningless. .... It thus becomes possible, in light of modern sclence, to see once more 
the vision that Plato saw, of man as master of his own destiny.’’ Professor Arthur H. 
Compton, Address before the National Academy of Sciences, New York Times, Novem- 
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Although only passing notice requires to be given to the re- 
cently constituted Court, a necessary preface thereto is a further 
word of acknowledgment of that series of dissenting opinions, 
often brilliant, in which between the years 1920 and 1930 Jus- 
tices Holmes and Brandeis, and more recently Justice Stone, 
kept the spark of life in the Corpus Juris of the decade pre- 
ceding. Nor was this the only result of their inspired obstinacy. 
The public—or that portion of it which counts in such matters— 
was at last advised of the necessity of scrutinizing the philosophy 
of life no less than the professional attainments of a nominee 
to the Supreme Bench. The Senate debates over the nomination 
of Judge Parker and of Chief Justice Hughes demonstrated that. 

Already the Court, under the able leadership of Chief Justice 
Hughes—who was also, it should be recalled, a member of the 
Court in the fruitful years immediately following 1910—has re- 
covered an important segment of lost territory. In the Indiana 
Chain Stores case, the autonomy of state legislative power under 
the Fourteenth Amendment was asserted in what, from some 
angles, was a rather extreme case. In the New Jersey Insurance 
Commission case, the Court returned once more to the general 
outlook of Munn v. Illinois regarding price regulation. In other 
cases a check was at last given to the vastly exaggerated prin- 
ciple of tax exemption and hints thrown out that may lead even- 
tually to a radical revision of the entire doctrine.“ 

The present ‘‘liberal’’ majority of the Court is, to be sure, 
a narrow and precarious one. But this very fact should serve to 
drive home the lesson of the importance of having judges of 
broad experience and outlook, and so to emphasize the responsi-, 
bility of the President for proposing such men and of the Senate 
for seeing to it that only such men are finally approved. 





ber 22, 1931. On the other hand, both Einstein and Planck continue to assert the 
mechanical nature of the universe. Says the latter in his Universe in the Light of 
Modern Science, recently translated from the German, ‘‘ AJl studies dealing with the 
behavior of the human mind are equally [that is, with physics] compelled to assume the 
existence of strict causality.’’ Professor ©, G. Darwin, of the University of Edinburgh, 
a grandson of Charles Darwin, also offers ‘fa most strenuous opposition’’ to the idea 
that ‘‘the new outlook will remove the well-known philosophical conflict between the 
doctrines of free-will and determinism. .... The question is a philosophic one outside 
the region of thought of physics, and I cannot see that physical theory provides any new 
loop-hole.’’ New York Times, Dec. 14, 1981. 
“ 283 U. 8. 627; 283 U. 8. 351; 282 U. 8. 216 and 379. 
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Pertinent in this connection are the words of Mr. Justice 
Brandeis, then plain Mr. Brandeis: — 

I see no need to amend our Constitution. It his not lòst its capacity 
for expansion to meet new conditions, unless it be interpreted by rigid 
minds which have no such capacity. Instead of amending the Constitu- 
tion, I would amend ‘men’s economic and social ideas. . . . Law has 
. always been a narrowing, conservatising profession. . . . What we must 
do in America is not to attack our judges but to educate them.” 


Or, harking back some two hundred and fifty years, we may 
recall the words of Lord Halifax, spoken with reference to the 
English Constitution: ‘‘The Constitution cannot make itself; 
somebody made it, not at once but at several times. It is alter- 
able; and by that draweth nearer Perfection; and without suit- 
ing itself to differing Times and Cirenmstances, it could not 
live. Its Life is prolonged by changing seasonably the several 
Parts of it at several Times.’*** Whereto it needs only be added 
that the body whose task it is to keep the Constitution of the 
United States adjusted to time and circumstance, that is to say, 
alive, is ordinarily the Supreme Court. 


Are we at the beginning of an epoch or in the midst of an epi- 
sode? Hardly the latter merely. The forces which brought about 
the present crisis will still remain after it has passed away— 
assuming it ever does pass away—and will be potent, if not 
curbed, to produce similar crises again. Individual initiative may 
be, as my old teacher Charles Horton Cooley was wont to assert, 
‘the life-giving principle of institutions.” Unfortunately, that 
form of individual initiative which is called forth by the profit- 
taking motive—‘‘the American way of life’’—does not invariably 
work for the good of society as a whole; although if democracy 
means anything, it is precisely that the good of society as a whole 
should supply the forces which act upon and within society with 
their rational objective. So there must be, I venture to suggest, a. 
measure of ‘‘social planning,’’ and in the long run a considerable 
‘measure of it—either that or social dissolution, or a social order 
based on rather obvious force. 

_ As to the difficulties which face the social planner, the peculiarly 

© A. T. Mason, in 79 Pennsylvania Law Heien, ef p. 693. 


S Works of George Saville, First Marquess of Halifax (Raleigh ed.), 811, quoted by 
Professor Frankfurter in 45 Harvard Law Review, at p. 85. 
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American institutions of Judicial Review and Constitutional 
Limitations do not today assume the obstructive proportions that 
on first consideration might be expected. This is so for three rea- 
sons: first, because Constitutional Law is today more flexible, 
more free from autonomous concepts, than it has been at any time 
within forty years; secondly, because the Court itself is more 
realistically aware than ever before of the essentially legislative 
character of its task—more aware of its real freedom of choice in 
the presence of the vast variety of juristic materials which a cen- 
tury and a half of discussion and decision have made available to. 
it; thirdly, because a wider public is also aware of these things, 
and so not disposed to be unduly impressed by mystifying talk 
about the nature of the ‘‘judicial process.?? 

For all which reasons, once the idea of ‘‘social planning’’ comes 
to be seriously entertained, the interest of Political Science will, I 
predict, turn less to questions of governmental power than to 
questions of governmental function and arrangement. What ought 
Government try to do? And is our government a well-constructed 
government to undertake such tasks? And 1f not, how ought it be 
amended? The ramshackle character of the national legislative 
machine, the imbecility of the American party system, the entire 
lack of assurance of qualified political leadership which these’ 
conditions breed—these, to speak only of political factors, are 
much more serious obstacles to ‘‘social planning’’ than is our 
system of Constitutional Law. 


THE TEUTONIC ORIGINS OF BEPRESENTATIVE 
GOVERNMENT” 


CHARLES A.-BEARD 
New Milford, Connecttout 


Representative government, as every student of political sei- 
ence well knows, is now under fire. While it is not necessary to 
take too seriously the statements made by delirious purveyors 
of new remedies for old discontents, we cannot fail to take note 
of the fact that a strong tide of opinion has set in against this 
famous institution of democracy. On the continent of Europe, 
dictators either reject it entirely or seek to reduce it to purely 
advisory functions. In England, ramblings are heard to the 
effect that the Mother of Parliaments is not well herself; propo- 
sitions for drastic changes come from members of the Honse 
of Commons; and if economic depression and unemployment 
continue for another ten years it is highly probable that some 
radical experiments will be made in the direction of concentrat- 
ing economic powers. The United States is not without its 
troubles. When in the summer of 1931, with the deepening of 
the industrial crisis, it was urged that a special session of Con- 
gress be called to deal with national distress, President Hoover 
rather tartly rejected the petition and indicated that our great 
representative body was more likely to retard than to help 
‘the process of recovery.’’ In taking this position he was 
strongly supported by the conservative press, and in high quar- 
ters the opinion was expressed that it would be a good thing — 
if Congress could be indefinitely adjourned. About the same 
time, Progressive members of Congress began the serious con- 
sideration of ways and means for making its procedure more 
efficient and for developing a stricter control over the great 
establishments of the Federal Government. 

Although alarmist predictions may be duly discounted, it is 
certainly fitting and proper that the whole subject of representa- 
tive government should be subjected anew to searching ‘inquiry 
in the light of contemporary criticism. Such an inquiry should 

* The first of a series of articles, by various writers, dealing with aspects of repre- . 
sentative government. ‘The second article, also by Dr. Beard, will appear in the April 
number. 
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cover the origins of representative institutions, their early 
forms, their development, the conditions favorable to their effi- 
cient operation, and the new burdens imposed on them by the 
technological complexities of the modern world. If this survey 
is conducted in the spirit of scholarship, informed by scientific 
research, it should illuminate the issues of practical polities and 
indicate possible lines of action to be taken in the future. 

At the outset of an inquiry into the origins of representative 
government we encounter the theory that it is the peculiar product 
of Teutonic political genius, fostered and unfolded by the Eig- 
_jish-speaking ] “peoples. “According to this creed, representative 
“government, unknown to the ancients, came from ‘‘the forests 
of Germany.’’ From the earliest recorded times, we are told, 
law was made and justice was administered among the domane 
by popular assemblies of freemen—tribunals ‘‘whose authority 
fiows from the majesty of the people and not from that of the 
king.’” Near the close of the nineteenth century, historians could 
write with final assurance: 

The long and patient labors of German scholars seem now to have 
established beyond dispute the fundamental historic principle that the 
entire German family in its earliest known stages of development placed 
the administration of law, as it placed the political administration, in the 
hands of popular assemblies composed of the free able-bodied members 
of the commonwealth, This great principle is perhaps from a political 
point of view the most important which historical investigation has of 
late years established. It gives to the history of Germanic and especially 
English institutions a roundness and philosophic continuity which add 
greatly to their interest, and even to their practical value. The student 
of history who attempts to trace through two thousand years of dangers 
and vicissitudes the slender thread nf political and legal thought no 
longer loses it from sight in the confusion of feudalism or in the wild 
lawlessness of the Heptarchy, but follows it safely and firmly back until 
it leads him out on the wide plains of northern Germany, and attaches 
itself at last to the primitive popular assembly, parliament, law court, 
and army in one, which embraced every man rich or poor and in theory 
at least allowed equal rights to all.’’? 

When the Teutons, to continue the story, invaded Britain and 
established themselves upon Roman and Celtic ruins, they 
carried with them these institutions of popular government and 
in the course'of time developed out of them the system of rep- 


1q. E. Howard, dn Introduction to the Local Constitutional History of the United 
States, 259 (Johns Hopkins University Studies), 
1H. Adams (and others), Essays in Anglo-Sacon Law, 1. 
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resentative government. It is not alleged that they established 
at an early stage a national parliament composed of agents rep- 
resenting communities, for the documents warrant no such star- 
tling cônclusion-—do not even lend color to it. The representative 
English parliament, as the records plainly indicate, was not 
founded until the Middle Ages, some seven or eight hundred 
years after the Anglo-Saxon conquest of Britain. What, then, 
became of popular government, and how did the idea of repre- 
sentation arise? . 

Proponents of the Teutonic theory have their answer: in An- 
glo-Saxon times, local assemblies above the lowest unit, the tun, 
were representative in character; the shire and hundred courts 
included the reeve and a certain number of men from each tun or 
vill. In this way a scheme of representative government was de- 
veloped in the lower ranges of the political system, and on a foun- 
dation of practical experience was laid the parliamentary insti- 
tutions of the Middle Ages. 

For nearly a hundred years this hypothesis was accepted by 
scholars who wrote on constitutional history and the civiliza- . 
tion of mediæval times. It is to be found in the works of Sir 
Francis Palgrave Dr. Stubbs,‘ John Richard Green,’ Hannis 
Taylor, John Fiske," Prof. George HE. Howard, and Prof. 
George Burton Adams.” An examination of the authorities they 
cite, however, shows that only one of them, namely, Dr. Stubbs, 
has attempted to give the theory an authentic documentary sup- 
port. 

The evidence upon which Dr. Stubbs bases his statement of 
the case is then crucial to the issue, and the hypothesis must 
stand or fall upon his presentation of it. In speaking of the 
township assembly, he says: 

It arranged the representation of its interests in the courts of the 


hundred and the shire where the gerefa ang the four best men appeared 
for the township.1° 


* History of the Anglo-Saxons, xxiii, 
‘Select Charters, 358. 
-5 The Making of England, 188. 
* Origin and Growth of the English Constitution, I, 14. 
t American Political Ideas, 71. 
* An Introduction to the Local Constitutional History of the United States, 259. 
° Civflisation During the Middle Ages, 96-97. 
# Constitutional History of England (1897 ed.), I, 97. 
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No sources are brought forward in support of this contention. 
It is reinforced, however, in the discussion of the organization of 
the hundred moot: 

The court was attended by the lords of lands within the hundred, or 
their stewards representing them, and by the parish priest, the reeve, 
and four best men of each township. 

Now we come at last within the range of RE for this 
great theory which was so long and so generally accepted by 
English and American historians." Representation of the town- 
ship in the hundred moot, according to the learned historian, 
Stubbs, is founded upon Leges Henrici Primi (vii, 4, 7; li, 2.), 
which, by his own confession, give ‘‘probable but not authorita- 
tive illustrations of the amount of national custom existing in 
the country in the first half of the twelfth century, but cannot 
be appealed to with any confidence ied where borne out by 
other testimony.’’*® 

Be this as it may, let us examine the passages cited. Para- 
graph 4 (vii) does not refer to the composition of the hundred 
court at all, and may therefore be set aside at once.“ Paragraph 
2 (L) does shed some light on the composition of the hundred 
court, but it does not in any way support a representative 
theory.” 

The only section which is relevant is vii, paragraph 7; but 
attached to this is a significant condition which impairs its value 
as evidence in the case at issue. The circumstances under which 
‘the reeve and four men appear are not to be considered as nor- 
mal. It merely states that if the lord and his steward are com- 


‘4 Const. Hist., I, 115. 

“It may be a matter of historical interest to the reader to learn that the pages 
which follow were written in 1899 and have remained unpublished until the present 
moment. Since they were originally drafted, the Teutonic theory has been challenged by 
a number of scholars, notably, Pollard (Evolution of Parliament) and Pasquet (Origin 
of the House of Commons); but none of them makes a searching inquiry into the ul- 
timate sources upon which the hypothesis was built. 

3 Stubbs, Select Charters, 104. 

“Debet autem seyresmot et burgemot bis, hundreta vel wapentagia duodecies in 
anno congregari, et sex diebus antes submoniri, nisi publicum commodum vel regis 
dominica necessitas terminum praeveniat. Select Charters, 105. 

2 Debent autem... ad singulos menses, i0., per annum duodecies, congregari hun- 
dreta, comitatus bis, si non ‘sit opus amplius; et omnis homo rectum faciat alteri ad 
rectum terminum, et omnis eausa finem habeat, et submoneatur comitatus vii dies antea. 
Thorpe, Ancient Laws and Institutes, I, 549. 

* Pollock and Maitland, History of English Law (1898), I, 546, 547. 
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pelled to be away from the court, the priest, reeve, and four 
best men are to appear for all who are not especially summoned, 
and are ‘‘to acquit the vill of its suit.’ A case in itself peculiar 
—an acknowledged collateral usage—from a document of the 
twelfth century certainly cannot be made with safety the basis 
for a statement that the Anglo-Saxon hundred and shire courts 
were generally representative in character. Dr. Stubbs evidently 
reco gnizes the fact that this must be borne out by other testimony, 
for when he uses the reeve and four best men again he seeks 
additional evidence: 


The suitors [at the shiremoot] were the same as those of the hundred 
court: all lords of lands, all publie officers, and from every township 
the reeve and four men. The latter point, left questionable in the laws, 
is proved by later practice.” 


Perhaps later practice was the result of later conditions; but 
this will be taken up more at length. We are interested for the 
moment in the additional and final evidence for the representa- 
tive idea. In fact, this is the last word in the case, at least so 
far as the matter now stands. We are told by Dr. Stubbs to 
‘compare the following passages in Domesday :”’ 


If the sheriff call them to the shiremoot, vi or vii of the better of them 
go with him. Whoever is called and does not go pays ii shillings or one 
ox to the king, and whoever remains away from the hundred court pays 
just as much." In the city of Hereford whoever has a horse goes three 
times annually with the sheriff ‘‘ad placita et ad hundret.’’ In Derby 
hundred (inter Ribble et Merse) if anyone remain away from or does not 
go ‘‘ad placitum’’ where the reeve orders he pays v shillings. At Dover, 
if they shall have been warned to go to the shiremoot, they go as far as 
Pinnedennam and no farther.?? (The participation of ceorls in the shire- 


Si quis baronum regis vel aliorum comitatui secundum legem interfuerit, totam 
terram quam illic in dominio suo habet acquietare poterit. Eodem modo est si dapifer 
ejus legitime fuerit. Si uterque necessario desit, praepositus et sacerdos et quatuor de 
melioribus villae assint pro omnibus qui nominatim non erunt ad placitum submoniti. 
Select Charters, 105. 

5 Const. Hist., I, 128. | 

* Qi vicecomes evocat eos ad sciremot, meliores ex eis, vi aut vil, vadunt cum eo. Qui 
vocatus non vadit dat ii solidos aut unum bovem regi, et qui de hundret remanet tantun- 
dem persolvit. Domesday Book, Archeneñeld, I, 179. 

# Qui equum habebat ter in anno pergebat cum vieecomite ad placita et ad hundret. 


“Ai de hundredo remanebat aut non ibat ad placitum ubi praepositus jubebat, per 
v solidos emendabat. Ibid., I, 269. 

a Ni fuerint praemoniti ut conveniant ad sciram, ibunt usque ad Pinnedennam, non 
longius, Ibid., I, 1. 
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moot, continues Dr. Stubbs, is mentioned in a charter of Cantite, Cod. 
Dipl. iv, 11, and illustrated by the direction of writs to the tkegns of the 
shire twelf-hynde and twy-hynde.) | 

Here is the ultimate support for the Teutonic hypothesis. 
Let us examine the clauses one by one, taking them 1n inverse 
order—the order of their relative value. The last document men- 
tioned is a writ in which King Canute greets Lyfing archbishop 
and Godwine bishop and Aelmaer abbot and Aethelwin shire- 
man and Aelric and all his thanes ‘‘twelf-bynde and twy-hynde,’’ 
and makes known to them the fact that the archbishop has been 
allowed to establish a new liberty for the Christchurch.” The 
fact that Canute greeted some men with ‘‘wers’’ of 200 shillings 
is certainly no evidence that the interests of the tun were repre- 
sented by the reeve and four men in the shire and hundred 
courts. 

The second document to be considered is the charter of Canute 
(Cod. Dipl., iv, 11). Now as a matter of fact this charter does 
not record the participation of ceorls in a shiremoot. The meet- 
ing mentioned in the charter may have been a shiremoot, but 
it is not so stated. The document announces a compact made 
between Godwine and Bvyrhtric before certain persons. At the 
close of the charter it is stated that every respectable man in 
Kent and Sussex, ‘‘of thanes and ceorls,’’ knows about the 
transactions." This piece of evidence may be discarded because 
it does not bear upon the subject in hand. 

We have now to examine the Domesday evidence. The cus- 
toms of Kent are made to contribute support to the four-men 
theory. What do the sources really say? These particular cus- 
toms have an historical setting which must be understood. There 
were certain ‘‘forisfactura’’ which the king had with respect 
to all lords of free manors and their men in Kent. If one of 
them died, the king had a relief from his land. However, the 
lands of three churches and eight men had certain exemptions, 
and these men came under special customs. For instance, the 
king had ‘‘eustodiam’’ of their lands for six days at Canterbury 
or at Sandwich, and they had from the king food and drink. 


™ Codex Diplomatious, decxxxi; Thorpe, Diplomatarium, p. 308. There is another 
writ in which the king makes known to ‘‘eallum mannum’’ that he has granted certain 
freedom. Thorpe, Diplomatarium, 807. 

u Codex Diplomaticus, decxxxii. 


34 . THE AMERICAN POLITICAL SCIENCE REVIEW 


If they did not get it, they went away without being liable ‘‘foris- 
factura.’’ Now these eight men holding under'special conditions 
were the men who, when summoned to the ‘‘sciram,’’ were to go 
only as far as Pinnedennam. If they did not go, for this.‘‘foris- 
factura’’ and for all others except ‘‘Gribrige’’ the king had 100 
shillings. This bit of evidence may clearly be set aside as irrele- 
vant. 

Let us now turn our attention to the evidence from the Derby 
hundred. Whoever remained. away from: the shiremoot without 
reasonable excuse paid a fine of 10 shillings. Absence from the 
hundred moot was worth 5 shillings. It is not within the field 
of our investigation to discover the complete composition of 
the moot. We want to know whether the reeve and four best 
men were there, and this record from Derby certainly does not 
show that they were always supposed to be present. 

In Hereford city, T. R. E., there were dwelling 103 men 
within and without the walls, and these men had.certain customs. 
Whoever had a horse went three times annually with the sheriff 
to the ‘‘placita et ad hundret ad Vrmeluia.’’ It requires an un- 
thinkablé stretch of imagination to discover any relation be- 
-tween these 103 men in Hereford City and the reeve and four 

men from the townships. _ 

The most important piece of evidence comes from Archene- 
field, and it is the only one that need receive credit as belonging 
to the subject to which it has. been attached, although critical 

study of the Domesday Book ought to warn us against taking. 
a custom from one part of England and setting it up as a system 
for the whole country. If the sheriff calls the men of Archene- 
field to the shiremoot, six or seven go with him or else pay a 
fine. We do not see that they are ‘‘sent,’’ ‘‘chosen,’”’ or 
‘‘elected;’? they go when the sheriff calls them. There are some 
peculiar facts about Archenefield worth noting. This district was 
not English, but ‘‘had been Welsh until conquered by Harold,” 
and was ‘‘brought within the limits of the Domesday Survey 
as an irregular addition to Herefordshire.’ Strange customs 
may have arisen out of its position, and the necessity of attach- 
ing it to the jurisdiction of the Herefordshire court. It cer- 
tainly contributes nothing to the support of the theory of the 


` # Seebohm, Village Community, 183- 186. 
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Teutonic origin of representation. The six or seven men went to 
the shiremoot, and the custom was Welsh not English.” This 
‘custom’? was not observed at the time of the survey, however.” 
There was one shiremoot in Herefordshire which the six or seven 
failed to attend; or if they did attend, they were not included in 
the record that has come down to us.” 

Another point indirectly connected with the representation 
theory should be considered. We read that the tun moot ‘‘elected 
its own officers and provided for the representation of its in- 
terests in the courts of the hundred and shire;’’ that the four 
discreet men were ‘“‘chosen’’ in the tun moot, that they were 
sent from the tun, and that they were ‘‘chosen representatives.’’ 
For support of the elective theory we must come this side of the 
Norman Conquest as far as 1188, or perhaps 1231; and even 
here we are not entirely sure of our ground. Assuming that the 
representative delegation existed before the Conquest, we know 
nothing about any town election; there are probably no records 
of any such meetings in existence.” ‘‘Once and only once does 
the township appear in Anglo-Saxon dooms.’”* The township 
meeting may have existed, and do doubt did; but proof of the 
fact, if any record was ever made, is now wanting. 

Such are the evidences upon which the theory relative to the 
_ representative system of the Anglo-Saxons rests, and we are 
certainly warranted in saying that they are so scanty and so 
late in time as to demand a rejection of the hypothesis. Dr. 
Stubbs evidently saw the weakness of the doctrine when he said 
that the representative custom left questionable in the laws is 
proved by later practice." But whatever this later practice may 
have been, we must remember that between it and procedure 
in the Anglo-Saxon local courts runs the ‘‘red thread of the 
Norman Conquest.’’ It is dangerous to carry twelfth- and thir- 


* D, B., 179: Hae consuetudines erant Walensium, T. R. E. 

# D. B., 181: In Archenefield the king has 190 men less 4, who with their men have 
78 teams and give custom of 41 sextars of honey and 20 shillings instead of the sheep 
they used to give, and 10 shillings for fumagium; nor do they give geld or other cus- 
tom except that they march in the king’s army if it is so ordered to them, Seebohm, 185, 
See the customs, T. R. B., D. B. 179. 

"Thorpe, Diplomatarium, 336. 

* Pollock and Maitland, History of English Law, I, 42. 

* Maitland, Domesday and Beyond, 147. 

# Const. Hist., I, 128. 
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teenth-century institutions back across that line when there are 
no documents to warrant it. 

If we turn to the Norman-Angevin sources which contain un-. 
questionable references to the representative delegation of the 
villagers, we find that it appears under two conditions: one con- 
nected with royal inquests and the other with land tenure. The 
whole question of the contest between Norman and Anglo-Saxon 
law is now opened and cannot be avoided. When we speak of 
inquests and land tenure, we strike at once into Norman law and 
custom, which were in their final analysis Frankish.” Whatever 
may be said pro or con about the persistence of Anglo-Saxon 
law, it cannot be doubted that the Normans introduced into Eng- 
land many administrative devices. Among these was the Frank- 
ish inqguisitio. And in addition, the ‘‘conquest, the forfeiture, 
the redistribution of the land gave to the idea of dependent and 
derivative tenure a dominance that it could not obtain else- 
where, and about that idea in its Norman or French shape there 
clung traditions of the old Frankish world.™ 

Let us now turn for a moment and examine the inquisitio in 
‘its old home on the Continent. Its history is long and involved, 
and only meagre outlines can be given here.” The inquisitio ap- 
pears in Carolingian times, and marks a departure from older 
methods of procedure in evidence.“ Compurgation and oath- 
helping form a clumsy system for royal purposes, and more di- 
rect measures are adopted to ascertain the truth about matters 
which especially concern the king. The inquisitio is royal, not 

n Pollock and Maitland, I, 66. 

5 Ibid., I, 93. Brunner, Entstehung der Schwurgerichte, 896: ‘‘Nach der norman- 
nischen Eroberung wurde der angelsächsische Rechtsgang nicht sowohl dureh die Ge- 
setzgebung als durch die Anwendung des normannischen Amtsrechts allmählich nor- 
mannisiert. Indem das Kénigthum die ausgedehnten processuelen Machtmittel die ihm 
das frankischnormannische Recht in die Hinde legte auf dem Boden Englands in 
durchgreifender Weise zur Geltung brachte wurden des Königs Recht und die Onuria 
Regis der Ausgangspunct für eine vollstärdige Umgestaltung des Gerichtsverfahrens.’’ 
Glasson, La Grande Eneyolopédte, VIT, 1053. ‘‘ Les Normands importerent tout natur- 
element dans la Grande-Bretagne ces formes [inquisitio] de procedure lorsqu’ils firent 
la conquête de l’Angieterre sur les Saxons.’’ See also Brunner, Forschungen sur Ge- 
schichte des deutschen und fränsosischen Rechts, 248. 

* Pollock and Maitland, I, 94. 

“See Brunner, Forschungen, 88-247, 

“<<Tn schroffen Gegensatz zum Wesen des altdentschen Beweissystems stellt sich ein 


Beweismittel, welches in karolingischer Zeit auftaucht und inquisitio genannt wird.’’ 
Ibid., 91. : 


\ 
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popular, and all power of inquisition flows from the king.” 

When the king’s officer holds an inquisitio he summons a num- 
ber of men from the community, not to swear to the innocence 
or guilt of an accused person, or to any set formula, but to 
answer royal inquiries ‘‘de maritima custodia, de pontibus res- 
taurandas, de latronibus, de hominibus qui in banno et in pæni- 
tentia missi sunt, de monetis et falsariis fabris, de fidelitate 
regi promittanda,’’ etc.** All this is done that royal rights may 
be maintained, law properly administered, social order pre- 
served, and tax assessments correctly made. Local interests may 
have been ‘‘represented’’ by the witnesses at the inquisition, 
but it was because they were royal interests as well. We cer- 
tainly may not assume that the inquisitio was the expression of 
the ‘‘genius of a free people.’’ It seems to have been the crea- 
tion of a strong central administration, and ‘‘may have been 
adopted from the fiscal regulations of the Theodosian Code, thus 
owning some distant relationship with the Roman jurispru- 
dence.’’** 

However this may be, the witnesses at the Inquest do not ap- 
pear in the spirit of ‘‘representation’’ to présent their constitu- 
ents’ claims, but to answer to the inquiries made on behalf 
of the king, without fear or favor.“ The officer selected for 
his purposes veriores meltoresque homines.” The number 
varied.” 

Such were the general principles of the inquisitio which found 


” Brunner, Schwurgeriohta, 98. ‘‘Im Namen des Königs per bannum dominicum, per 
bannum regis werden die Umsassen gezwungen zur inquisitio zu erscheinen.’’ For- 
sohungen, 191: ‘*So wie alles Inquisitionsrecht geht auch alle Inquisitionsgewalt vom 
König aus. Der Inquisitionsbeweis wird bei Kônigsbann, ex regia auctoritate, geführt, 
und daher inquisitio regalis, imperialis genannt.’’ 

* Capitulare Regum Francorum, Boretius, I, Part 2, 277. 

* Stubbs, Const. Hist., I, 656; Brunner, Schwurgerichte, 87; Pollock and Maitland, 
I, 141. 

# Brunner, Forschungen, 231. 

“Brunner, Schwurgerichte, 108: ‘Er dürfte nämlich nur Nachbarn, Umsassen, 
homines infra patria habitantes, pagenses, circavicini, homines ibl commantes, homines 
ejusdem territorii, homines illa vicinia, in eo comitatu, in illis vicinioribus locis con- 
sistentes ru Geschwornen auswählen. Die inquisitio soll ausgeführt werden adhibitis his 
quibus inter pagenses fides habebatur, per veraces et idoneos homines et quorum testi- 
monium dignoscetur esse probabile, per bonos et veraces et nobiles homines ibi com- 
mantes. ...?? 

_ Die Inquisitionsmandate sprechen ganz allgemein dass die pagenses, homines 
circamantes, &. su inquirleren seien.’’? Schwurgerichte, 111-112. 
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its way into the English administrative system after the Nor- 
man conquest. In the new home it was applied to fixed geographi- 
cal organizations, for ‘‘England was already mapped out into 
counties, hundreds or wapentakes, and vills.’’“ 

Let'us now return to what Dr. Stubbs calls ‘‘later practice, ?? 
in which the reeve and villagers appear. After William the Con- 
queror came to the throne, he decided to.exercise his royal right 
of levying danegeld. A new geld-book was needed.. We know 
how this assessment roll was compiled for at least a part of — 
England: ‘‘Here is subscribed the inquisition of lands accord- 
ing as the barons have made inquiry; that is, by the oath of the 
sheriff of the county, and of all the barons and their French- 
men, and of the entire hundred, the priest, reeves, and six vil- 
teins of each vill.’’* There was certainly nothing “popular” 
about this local assembly. 

Long afterward, the great administrator Henry IT deter- 
mined upon a sweeping reform in criminal law. For the preserva- ` 
tion of peace and the maintenance of justice, it was enacted 
with the consent of the barons that an inquiry should be made 
through the several hundreds and counties by twelve of the law- 
worthy men of the hundred and four from each vill, who were 
put under oath to tell the truth, whether there was in their hun- 
dred or vill any man who had heen accused or publicly suspected 
of being a robber or murderer or thief, or a receiver of such. 
This inquest was held by royal officers, i.e., the justices and 
sheriffs.“ We do not know whether this was a permanent meas- 
ure or merely an instruction for the justices about to set out on 
an tter. The Assize resembles the instructions often given to the _ 
Frankish mtsst, and the process is strikingly like the inquisitio. 
At best, it is a royal order, made in the interest of public law 
and peace. We do not find anything in the document that makes 
us think of ‘‘representation”’ or ‘‘right of representation.’’ It 
is a royal inquest. When the Assize of Clarendon was re-issued 
and expanded in the Assize of Northampton, the four villagers 


“ Maitland, Doomsday Book and Beyond, 9. 
| “Inquisttio Eliensis, ed IIL 497. 

a Select Charters, 148. . per singulos comitatibus inquiratur, et per singulos 
hundredos per xii legaliores homines de hundredo et per iv legaliores homines de quali- 
bet villata.?? 

“Pollock and Maitland, I, 187. 
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held their places in the royal machinery that was working for 
law and order. 

Our next document touches the ‘‘fiscal process”? so well known 
to students of the Frankish inquisitio. In the Ordinance of the 
Saladin Tithe, the king makes an ‘‘attempt to bring taxation to’ 
bear on personal property.’’ Our villagers appear here again, 
not to consent to taxation, but to ‘‘determine the lability of 
individuals.’’** Richard I takes five shillings aid from ‘‘unaqua- 
que carucata terrae sive hyda totius Angliae.” Royal officers 
are sent out to make the assessment, and the reeve and villagers 
from each vill appear at the inquest to make the proper appraisal 
if necessary. If they misrepresent, they are liable to a penalty. 

No royal rights had been more ‘‘unpopular’’ in England than 
those connected with the forests; yet when the Itinerant Justices 
of the Forests make their iter, the reeve and four men appear 
among the others to hear the royal orders.” 

At the Council of St. Albans the reeve and four men from 
each township on the royal demesne were called, among others, 
to make an assessment of ‘‘the amount due by way of restitu- 
tion to the plundered bishops.’’ The authority who tells us of 
this Council does not indicate the participation of the reeve and 
four men in the other business of the assembly." However, Dr. 

* Select Charters, 151. ‘‘... per sacramentum quatuor hominum de unaquaque villa 
hundredi,?? 

© Select Charters, 160. ff... Et si aliquis juxta conscientam illorum minus dederit 
quam debuerit, eligentar de parochia quatuor vel sex viri legitimi, qui jurati dicant 


quantitatem Ulam quam ille debuisset dixiase.’’ The verb eligantur will be discussed 
later. 

# Select Charters, 257. Rog. Hoveden, iv, 46. ‘f, .. quinque solidos de auxilio, ad quos 
colligendos misit idem rex per singulos comitatus Angliae unum clericum et unum mili- 
tem, qui cum vicecomite comitatus ad quem mittebantur et legalibus militibus ad hoc 
electis, praestito juramento quod fideliter exsequerentur negotium regis, fecerunt 
venire coram se senescallos baronum illius comitatus, et de qualibet villa dominum vel 
baillivum villae et praepositum cum quatuor legalibus hominibus villae, sive liberis sive 
rasticis; et duos milites legaliores de hundredo. ... Statutum erat, quod quicunque 
rusticus convictus fuisset de perjurio daret domino meliorem bovem de caruca sua, et 
insuper responderet de proprio ad opus domini regis tantum pecuniae quantum fuisset 
declaratum per suum perjurium fuisse celatum.’’ 

© Select Charters, 258. ‘‘Praedictis igitur justiciariis forestarum itinerantibus 
preaceptum est ex parte regis, ut per singulos comitatus per quos ipsi ituri essent, 
convenirent coram eis, ad placita forestas, archiepiscopi, . .. et de unaquaque 
villa praepositus et quatuor homines ad audienda praécepta regis.’’? Rog. Hoveden, 
iv, 68. : 

& Select Charters, 276. They are summoned ‘‘ut per illos et allos . . . de damnis 
singulorum episcoporum et ablatis certitudinem inquireret.’’ | 
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Stubbs considers their attendance of great political significance: 


The reeve and four men were probably called upon merely to give 
evidence as to the value of the royal lands; but the fact that. so much 
besides was discussed at the time, and that some important measures 
touching the people at large flowed directly from the action of the 
council, gives to their appearance there a great significance." 


The writ for the collection of the fortieth in 1232 presents 
considerable interest. The reeve and four men from each town- 
ship make the assessment on oath, in the presence of the royal 
officers." According to the writ, the four men are to be chosen 
(eligantur) along with the reeve. This Dr. Stubbs regards as 
an ‘‘election’’ and as ‘‘an important indication of the usual 
process in such selections.’’ This was not, however, the first use 
of this word, for under the ordinance for the Saladin tithe, 
many years earlier, four or six villagers were to be chosen to 
make an appraisement in case of a dispute, ‘‘eligantur de pa- 
rochia quatuor vel sex viri legitimi.’?’ While Dr. Stubbs regards 
such an operation as an election, his conclusion hangs on the in- 
terpretation of the verb eligeré, which in classical and medieval 
Latin did not necessarily mean ‘‘to elect’’ in our sense of the 
term.** Though the verb is passive, eligantur, eligi facient, we 
cannot be sure that the reeve and four men were actually. chosen 
by the people of the vill. The witnesses at the Frankish inqutsitio 
were sometimes elected, eligantur, but by whom we do not 
know. There is one instance of selection at the behest of the 
knights assigned to receive the assessment.” 

Nevertheless, selection by the villagers themselves was not 
incompatible with thirteenth-century usages, for we have some 
indisputable examples of what may be termed ‘‘popular elec- 


= Const. Hist., I, 566. “+ 

= Select Charters, 860. ‘‘. . . quod videlicet de qualibet villa integra eligantur 
quatuor de melioribus et legalioribus hominibus una cum praepositis singularum 
villarum per quorum sacramentum quadragesima pars . . . taxetur et assideatur 
super, singulos, in praesentia militum assessorum. .. .?? 

H Eligere meant to choose, to select, to commission, to assign. See Parl. Writs, L, 
890, and Fustel de Conlanges, Les Transformations de la Royauté pendant l’Époque 
Carolingienne, 445-447. D 

=” Boretius, IZ, part i, 15. ‘f. . . Eligantur a missis nostris ad inquisitiones 
faciendas. ’” | 

= Select Charters, 866. The four men originally ‘chosen were not permitted to 
assess their own property. ‘‘Alii quatuor homines de singulis villis ad hoc electi 
per milites praediotos jurabunt de catallis praedictorum priorum quatuor....?? 
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ton.’ Election was probably the best way to secure the meli- 
ores homines to carry out royal orders. The assessment for 
the collection of the thirtieth in 1237 was also made by the reeve 
and four men from each township. Wken a royal officer was 
sent out in 1253 with measures for the preservation of the peace, 
the sheriffs were ordered to summon, among others, the reeve 
and four men from each vill to hear and carry out the king’s 
orders.” | 

Such were the royal edicts under which we see the ‘‘later 
practice”? of ‘representation by the reeve and four best men.”’ 
The king’s peace is to be maintained, his forests preserved, his 
laws executed, his administration strengthened, his taxes as- 
sessed and paid. He needs the reeve and four men from each vill 
to help carry out the centralizing policy which is being formed 
by the great administrators. 

We may.now turn to the other division of our subject, i.e., to 
the appearance of the reeve and villagers at the regular hun- 
dred and county courts, and at once we enter into intricate ques- 
tions of ‘‘composition’’ and land tenure. The principles upon 
which the county and hundred courts were organized must be 
understood, and it is fortunate that the way has been made clear 
by such high authorities as Pollock and Maitland.® The earliest 
details on the matter in hand are found in the Leges Henrict 
Primi. But before we weigh this evidence we must understand 
the character of the Law Book with which we have to deal. The 
author of this remarkable treatise is not giving us pure Anglo- 
Saxon law, but is trying to state the law as it existed in his day 
(cir. 1118) with the emendations which had been made by 
William I and Henry I. The author was probably French, and 
he has inserted in his work bits from Isidore’s Origines, Lex 
Salica, and Lex Ribuaria. Above all, we must remember that 
these are not the pure laws of Edward the Confessor. However, 
they have been made the basis for reconstructing the local Anglo- 
Saxon courts upon a representative theory. Indeed, many of 


= Bot. Hund, I, 5. ‘‘Item homines dictae ville consueverunt eligere sibi ecn- 
stabular’ communi assensu... .?? 

= Seleot Charters, 867. ‘‘Et ipsi quatuor milites es clericus praedictus eligi facient 
quatuor de legalioribu hominibus de singulis villis....’? 

» Select Charters, 374. 

© History of English Law, I, 632-556, 

€ Pollock and Maitland, I, 100. - 
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our older historians ie these laws as describing Anglo- 
Saxon usages. 

` But high authorities state that the Norman Conquest was & 
“catastrophe, ’”* that fundamental changes were made in the 
administrative system,* and that the ‘‘idea of dependent and 
derivative tenure’’ was strengthened.” All this we must bear 
in mind when we dare to carry the Leges Henrici Primi across 
the line into.Anglo-Saxon times. 

The Leges Henrici Primi must be read in he light of what 
comes afterward, as well as what went before. As we have seen 
above, the paragraph in these laws (vii 7) which deals with 
the reeve and four men does not consider their attendance as 
general. They are to attend when the lord or his steward cannot 
be present. This usage is made clear in the light thrown upon 
the hundred and shire courts by the researches of Mr. Mait- 
land.°° 

His conclusions are substantially these: suit at the courts ts 
not considered as a right but as a burden upon particular tene- 
ments; the tenements may be sold or transferred, but the suit 
cannot be legally avoided without royal immunity; the parties, 
however, may privately determine who is to do the suit; and 
amid the general lack of uniformity the vill often Appears as 
the unit owing suit. We see everywhere in the Hundred Rolls 
_ traces of the burden of suit upon holders of certain tenements. 
This suit must be done, and the reeve and four men often do it 
for the vill. Sometimes the reeve and four men and the free 
tenants attend, but everywhere it. appears as a burden upon 
tenements.” 

We do not see any reference in the documents to the ‘‘right’’ 
of attending the hundred and shire courts.” On the contrary, 

© Hallam, Middle Ages, 77. ‘I quote the latter (L. H. P.) freely as Anglo-Saxon, 
though posterior to the Conquest; their spirit being perfectly of the former period.’’ 

9 Pollock and Maitland, I, 79. “Brunner, Schwurgerichte, 396. 

* Pollock and Maitland, I, 94. 

© English Hist. Rev., LIL, 417. History of English Law, I, 532-566. 

“Kot. Hund., I, 455. ‘‘Quodam tenementum quinquies viginto acrarum terrae 
in Ketleston de quo debibatur una secta ad hundred... .’’? Ibid., I, 6. ‘‘Dicunt 
quod dominus Rex Johannes contulit illud manerium Willelmo de Bokland in liber- 
tate, nullum penitus servicium domino Regi faciendum nisi tantum que dominus 
veniat coram justiciariis iterantibus in pee eorum adventu at quatuor homines 


cum praeposito.’’ 
“Pollock and Maitland, I, 587. 
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it seems to be a burden of which men are anxious to be rid. 
The Petition of the Barons contains a complaint against the new 
suits which had of late been enforced in the kingdom,” and the 
Hundred Rolls give many accounts of suits being withdrawn 
and allowed to lapse.” The idea of burden is not new, for even 
in pre-Domesday times we read that men are forced to do their 
. suit at the local courts under the penalty of being fined, and Wil- 
Ham the Conqueror provided penalties for the delinquents.” 
Streams of money flow into the royal treasury from these courts. 
The king’s peace must be preserved, and he must have his fines 
when it is broken. If the lord or his steward does not appear at 
the court to do the suit, the reeve and four men may be sent. 
Whoever does it feels it a burden and not a right. | 

In addition to the regular hundred courts, the sheriff’s tourn 
is made through the hundreds twice a year. This is a royal in- 
stitution. It has for its object ‘‘Quod pax nostra teneatur et 
quod tethinga integra sit.’’** The reeve and four men and the free 
tenants attend this court.” The sheriff inquires into infractions 
of the king’s peace, and many other petty offenses, and fines to 
fill the royal treasury are extracted from individuals and whole 
vills as well. The attendance of the reeve and four men here is 
also a burden. 

Special county courts were held when the king’s itinerant jus- 
tices appeared. It seems that immunity from the ordinary courts 
did not free any one from these special assemblies, where the 
royal officers made thorough inquiry into the state of the realm. 
The reeve and four men must come to’ these courts to answer for 
the vill, and perhaps only to be fined for many failures to carry 
out the laws of the kingdom.“ The coroners also made use of 
the reeve and four men at their inquests.” 

Such are the documents which tell us of the reeve and four 


“Section 24. Select Charters, 885. Rot. Hund., I, 180, 154, 155 et passim. 

3 D. B., I, 269. Select Charters, 84. n Pollock iad Maitland, I, 559. 

"3 Ibid., I, 559. Hot. Hund., I, 55. 

“ Seleot Charters, 358, The Pipe, Plea, and Hundred Rolls tell us in no un- 
certain manner why the reeve and four men were needed at these courts. Madox, 
Hist. Heohequer, I, 541-568. The vill as a communitas was growing in importence 
during this period. See Pollock and Maitland, I, 605. See also Select Pleas of the 
Crown, Introduction. ' 

* Rotuls Litterarum Clausarum, I, 51. See also Gross, Introduction to Coroners’ 
Botts. 
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men. Were they stalwart freemen going to the assemblies to 


‘stand for their rights and those of their constituencies? Perhaps 


- not. We are prone to read our ideas into documents. Every- 
where they seem to be connected with that wonderful Norman 
and Plantagenet centralizing administrative system which was 
building up the law-and-order machinery from the vill through 
the hundreds and counties to the court of the king. 

We do: not find the reeve and four men in ‘‘the forests of 
Germany,’’ nor in the Anglo-Saxon local assemblies. They ap- 
pear in history as ‘‘men are drilled and regimented into com- 
munities in order that the state may be strong and the land may 
be at peace.” Representative government does not spring spon- 
taneously from the political genius of Teutons in England, from 
- an Inherent love of liberty and self-government, from an in- 
ternal constitution of their minds. We have no evidences of it 
until we see powerful monarchs taxing, enforcing laws, and col- 
lecting fines. It seems to have come from the Roman inquisition, . 
that great device for wringing revenues from unwilling subjects. ` 
It is to have a great history, and liberty is to be praised in its 
name, but its origins are not rooted in ‘‘the innate structure of 
human nature,” Roman or Teutonic. It began its career as an 
instrument of power and convenience in the hands of the state, 
that is, the monarch and those who shared with him efficient 


sovereignty. 
Pollock and Maitland, I, 688. . 
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THE MANCHURIAN CRISIS 


QUINOY WRIGHT 
University of Chicago 


The bombardment of Mukden by Japanese forces on Septem- 
ber 18, 1931, followed by the occupation of a large part of the 
three eastern provinces of China, i.e., Manchuria, by the Japa- 
nese, followed by the expulsion of the Chinese authorities, has 
brought to a head the long-standing disagreement between China 
and Japan in regard to their respective rights and policies in 
that territory, and has presented the League of Nations, the 
signatories of the Nine-Power Washington Treaty, and the sig- 
natories of the Kellogg Peace Pact with an opportunity to illus- 
trate the meaning of these instruments. 


I. THE BACKGROUND 


With the underlying legal controversies between China and 
Japan in respect to Manchuria, it will be impossible to deal in 
this article beyond stating that it is recognized that Japan fell 
heir to certain legal rights of Russia in Manchuria as a result of 
the treaty of Portsmouth between Russia and Japan, and the 
treaty of Peking between Japan and China in 1905. Beyond this, 
there is perhaps little that is accepted by all parties interested. 
For instance, whether the Chinese concession to the Russo- 
Chinese Bank in 1896 of the right to construct and operate the 
Chinese Eastern Railway, to acquire land ‘‘actually necessary 
for the construction, operation, and protection of the lines, as 
also the land in the vicinity of the lines necessary for procuring 
sand-stone, lime, et cetera,’ and ‘‘to have the absolute and ex- 
elusive right of administration of its lands,’’ gave rights only of 
economic utilization, or, in addition, rights of political admin- - 
istration, jurisdiction, and military police, has been vigorously 
argued, as has the extent of the lands which might be or have 
been acquired. It also has been questioned whether the Chinese 
treaty with Russia in 1898, leasing the Liaotung peninsula to the 
latter for twenty-five years ‘‘for the purpose of Insuring that 
the Russian naval forces shall possess an entirely secure base on 
_ the littoral of North China ... the entire military command of 
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the lànd and naval forces and equally the supreme civil adminis- 
tration to be entirely given over to the Russian suthorities,” 
gave Russia the exact position during the life of the lease which 
she would have had if sovereign vis-à-vis all the Powers. 

While there is little question but that Japan.acquired all of 


the rights of Russia in the Liaotung peninsula and in the Chinese 


Eastern Railway concessions south of Chanchung as a result of 
the treaties of Portsmouth and Peking, the question is open 
whether she acquired more. Does the ‘‘additional agreement”? 


between China and Japan in 1905, providing that ‘‘when tran- 


quility shall have been reëstablished-in Manchuria and China 
shall have become herself capable of affording full protection to 


the lives and property of foreigners, Japan will withdraw her -` 


railway guards simultaneously with Russia,” give Japan a clear 
right to maintain railway guards in the South Manchuria rail- 
way area today? Does the secret protocol alleged to have been 
negotiated with the treaty of Peking in 1905 by which China is 
alleged to have engaged ‘‘not to construct . . . any main line 
in the neighborhood of and parallel to that [South Manchuria] 


railway, or any branch line which might be prejudicial to the : 


interests of the above mentioned railway,” really exist? Was the 
treaty between China and Japan, ratified in 1915 as a result of 
negotiations begun by the twenty-one demands of. Japan, and 
providing for extension of the Liaotung lease and the Sputh 


w~ 


Manchuria railway concession to ninety- nine years, a valid 


treaty, and if so, is it subject to revision and termination at the 


initiative of China? Finally, has Japan by treaty, by informal. 


agreement, by general recognition, by prescription, by territorial 


propinquity, by an Asia Monroe Doctrine, by a ‘right to live”. 


doctrine, or by any other possible source of right, a special legal 
position in Manchuria? And, if so, what are the rights pore 
from this special position ?*: 

Complex as are the legal problems between China and J: &pan 
in Manchuria, the political problems are even more so. What 


1 Since this sentence was written, the Chinese foreign minister, Wellington Koo, has 
denied the existence of this agreement. On the other hand, the Japanese Foreign, Office 
published an alleged text on January 14, 1982. 
4 These legal questions are discussed in three volumes by C. Walter Young on Japan’s 
Jurisdiction and International Legal Position in Manchuria (Baltimore, 1931). See 
also the same author’s The International Relations of Manchuria (Ohicago, 1929). 
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policy of railroad construction should be followed to promote 
the sound economic development of Manchuria, and to protect 
the existing railway investments of which the Japanese possess 
nearly half a billion dollars? What policy should be followed to 
prevent friction between the 250,000 Japanese, the 600,000 
Koreans, and the 25,000,000 Chinese in Manchuria, half of them 
migrants during the last thirty years? Do the Japanese railway 
guards along the South Manchuria Railway give necessary pro- 
tection to this property from bandits, or do they stimulate 
Chinese ill-will, reprisals, and incidents to such an extent as to 
render the railway less secure than it would be without them? 
What is the value to Japan of Manchurian raw materials, mar- 
kets, investments, and immigration opportunities, and to what 
extent would these values be sacrificed, in view of the open door 
agreements, if all Japanese military and political claims in Man- 
churia were abandoned? What compensating gains through 
avoidance of Chinese boycotts would result from such abandon- 
ment? What is the value to China of Manchuria, politically and 
economically, and to what extent are these values impaired by 
the Japanese claims and activities? Finally, does Japanese be- 
havior in regard to Manchuria manifest, as some Chinese believe, 
a policy of eventual annexation, and does Chinese behavior in 
regard to Manchuria manifest, as some J apanese believe, a 
policy of confiscating Japanese vested economic interests there- 
in}? 

These controversial legal, economic, political, and psychologi- 
cal questions are the heart of the Manchurian problem between 
, China and Japan. They are not rendered easier of solution 

| Mhrough the existence of similar questions concerning Russian 
interests in the area. The recurrence of insurrection in China 
and the incompleteness of the authority of the Nanking govern- 
ment add to the difficulties, as does the division of authority in 
the Japanese constitution by which the military arm is imper- 
fectly controlled by the civil government responsible for the con- 
duct of the foreign relations of Japan. The rising tide of Chinese 

3 Information on these economic and political problems may be found in the pub- 
lications of the Institute of Pacific Relations, particularly J. B. Condliffe (ed.), 
Problems of the Paoifio, 1989 (Chicago, 1930). See also O. Walter Young, ‘‘ Economic 


Factors in Manchurian Diplomacy,’’ Annals of the American Academy of Political 
and Social Sctence, November, 1930, pp. 293 ff. 
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nationalism and the steadily increasing economic pressure in 
Japan due to population growth are further aggravating factors. 
Finally, the serious incidents of the summer of 1931, the assassi- 
nation of the Japanese general, Nakamura, on the historic date 
June 28, the Wan Paoshan incident concerning Koreans on July 
2, and the bombardment of Mukden on September 18, as well as 
other recent incidents, with facts undetermined and interpreta- 
tions often exaggerated, set the match to the tinder. 

Although it is necessary to have these background problems in 
mind for any consideration of the international procedure initi- 
ated by the Chinese appeal to the League of Nations on Sep- 
tember 19, 1931, it is with the latter that the states of the world 
other than China and Japan are mainly concerned. This interest 
is not merely humanitarian, but a legal interest resulting from 
the ratification by almost every state of some treaty which may 
be called into operation by the Manchurian incidents. The 
League of Nations Covenant, to which fifty-five states, Including 
China and Japan, are parties, is clearly involved. Under Article 
11, which has been invoked by China, ‘‘any war or threat of 
war, whether immediately affecting any of the members of the 
League or not, is hereby declared a matter of concern to the 
whole League, and the League shall take any action that may be 
deemed wise and effectual to safeguard the peace of nations.’’ 
It has been suggested during the discussion that occasion may 
arise for invocation of Article 10 of the Covenant, by which the 
members of the League undertake ‘‘to respect and preserve as 
against external aggression the territorial integrity and existing 
political independence of all members of the League,” and Arti- 


cle 12, by which ‘‘the members of the League agree that if 


there shouid arise between them any dispute likely to lead to a 
rupture, they will submit the matter either to arbitration or judi- 
cial settlement, or to inquiry by the Council, and they agree in 
no case to resort to war until three months after the award 
by the arbitrators or the judicial decision, or the report by the 
Council. ?? 

It has also been suggested that the Kellogg Peace Pact and 
the Nine-Power Washington Treaty relating to China may be 
involved. By the Kellogg Pact, which has now been ratified by 
fifty-nine states, including China, Japan, Soviet Russia, and the 
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United States, the parties ‘‘solemnly declare in the names of 
their respective peoples that they condemn recourse to war for 
the solution of international controversies, and renounce it as an 
instrument of national policy in their relations with one an- 
other.’’ They also agree ‘‘that the settlement or solution of all 
disputes or conflicts of whatever nature or of whatever origin 
they may be, which may arise among them, shall never be solved 
except by pacific means.’’ By the Nine-Power Washington 
Treaty, to which China, Japan, the United States, the British 
Empire, France, Italy, Belgium, the Netherlands, and Portugal 
are parties, ‘‘the contracting powers other than China, agree: 
(1) to respect the sovereignty, the independence, and the terri- 
torial and administrative integrity of China; (2) to provide the 
fullest and most unembarrassed opportunity to China to develop 
and maintain for herself an effective and stable government;’’ 
and ‘‘that whenever a situation arises which in.the opinion of 
any one of them involves the application of the stipulations of 
the present treaty, and renders desirable discussion of such ap- 
plication, there shall be full and frank communication between 
. the contracting powers concerned.” ` 


| I. THE RESOLUTIONS OF THE COUNCIL 
The consideration of the Manchurian problem under these 
treaties has taken place in the Council of the League of Nations, 
and at the present writing (December 10, 1931) the third phase 
of the Council’s discussion has just been completed. 
The first phase, from September 19 to 30, resulted in two 
.. ünanimous resolutions, one on September 22, and the other on 
“September 30. By the first, the Council authorized the president 
‘*(1) To address an urgent appeal to the governments of China 
and Japan to abstain from any acts which might aggravate the 
situation or prejudice the peaceful settlement of the problem; 
(2) to seek, in consultation with the representatives of China and- 
Japan, adequate means whereby. the two countries may proceed 
immediately to the withdrawal of their respective troops, with. 
out compromising the security of life of their nationals or the 
- protection of the property belonging to them.’’ The Council also 
‘decided to forward, for information, the minutes of all the 
meetings of the Council, together with the documents relating to 
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this question, to the government of the United States of Amer- 
ica. 398 

The second resolution was prpreyed on September 30 in the 
following form: 


The Council 1. Notes the replies of the Chinese and Japanese govern- 
ments to the urgent appeal addressed to them by its president and the 
steps that have already been taken in response to that appeal; 2. Rec- 
-  ognizes the importance of the Japanese government’s statement that 

/it has no territorial designs in Manchuria; 3. Notes the Japanese rep- 

resentative’s statement that his government will continue as rapidly 
_ as possible the withdrawal of its troops, which has already been begun, 

into the railway zone in proportion as the safety of the lives and prop- 
erty of Japanese nationals is effectively assured and that it hopes to 
earry out this intention in full as speedily as may be; 4. Notes the 

Chinese representative’s statement that his government will assume 

responsibility for the safety of the lives and property of J apanese na- 

tionals outside that zone as the withdrawal of the Japanese troops con- 
tinues and the Chinese local authorities and police forces are reéstab- 
lished; 5. Being convinced that both governments are anxious to avoid 
taking any action which might disturb the peace and good understand- 
ing Between the two nations, notes that the Chinese and Japanese 
representatives have given assurances that their respective governments 
will take all necessary steps to prevent any extension of the scope of 
the incident or any aggravation of the situation; 6. Requests both parties 
to do all in their power to hasten the restoration of normal relations 
between them and for that purpose to continue and speedily complete 
the execution of the above mentioned undertakings; 7. Requests both 
parties to furnish the Council at frequent_intervals with full informa- 
tion as to the development of the situation;~&..Decides, in the absence 
of any unforeseen occurrence which might render-an immediate meet- 
ing essential, to meet again at Geneva on Wednesday, October 14, 1931, 
to consider the situation as it then stands; 9. Authorizes its president 
to cancel the meeting of the Council fixed for October 14 should’ he 
decide after consulting his- colleagues, and more particularly the rep- 
resentatives of the two parties, that in view of such information as he 
may have received from the parties or from other members of the 

Council as to the development of the situation, the meeting ‘is no longer 

nmecessary.* 


The second phase of the discussion, from October 14 to 24, 
resulted in a resolution unanimous, with the exception of Japan, 
on the latter date and in the following words: 

The Council, in pursuance of the resolution passed on September 30; 
Noting that in addition to the invocation by the government. of China 
of Article 11 of the Covenant, Article 2 of the Pact of Paris has also 


been invoked by a number of governments; (1) Recalls the undertak- 
ings given to the Council by the governments of China and Japan in 


2 65th Session of the Council, par. 3018,  ‘ Jbéd., par. 2045, 
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that resolution, and in particular the statement of the Japanese repre- 
sentative that the Japanese government would continue as rapidly as 
possible the withdrawal of its troops into the railway zone in proportion 
as the safety of the lives and property of Japanese nationals is effec- 
tively assured, and the statement of the Chinese representative that 
his government will assume the responsibility for the safety of the lives 
and property of Japanese nationals outside that zone—a pledge which 
implies the effective protection of Japanese subjects residing in Man- 
churia; (2) Recalls further that both governments have given the as- 
surance that they would refrain from any measures which might ag- 
gravate the existing situation, and are therefore bound not to resort 
to any aggressive policy or action and to take measures to suppress 
hostile agitation; (3) Recalls the Japanese statement that Japan has 
no territorial designs in Manchuria, and notes that this statement is 
in accordance with the terms of the Covenant of the League of Nations, 
and of the Nine-Power Treaty, the signatories of which are pledged 
‘tto respect the sovereignty, the independence, and the territorial and 
administrative integrity of China;’’ (4) Being convinced that the ful- 
fillment of these assurances and undertakings is essential for the restora- 
tion of normal relations between the two parties, (a) Calls upon the 
Japanese government to begin immediately and to proceed progressively 
with the withdrawal of its troops into the railway zone, so that the 
total withdrawal may be effected before the date fixed for the next 
meeting of the Council; (b) Calls upon the Chinese government, in 
execution of its general pledge to assume the responsibility for the safety 
of the lives and property of all Japanese subjects resident in Man- 
churia, to make such arrangements for taking over the territory thus 
evacuated as will ensure the safety of the lives and property of Japanese 
subjects there, and requests the Chinese government to associate with 
the Chinese authorities designated for the above purpose representatives 
of other Powers in order that such representatives may follow the exe- 
cution of the arrangements; (5) Recommends that the Chinese and 
Japanese governments should immediately appoint representatives to 
arrange the details of the execution of all points relating tc the evacua- 
tion and the taking over of the evacuated territory so that they may 
oe smoothly and without delay; (6) Recommends the Chinese and 
“Japanese governments, as soon as the evacuation is completed, to begin 
dr“ect negotiations on questions outstanding between them, and in par-. 
cicular those arising out of recent incidents as well as those relating 
to existing difficulties due to the railway situation in Manchuria. For 
this purpose, the Council suggests that the two parties should set up 
a conciliation committee, or some such permanent machinery; (7) De- 
cides to adjourn till November 16, at which date it will again examine 
the situation, but authorizes its president to convoke a mesting at any 
earlier date should it in his opinion be desirable.’ 


The third phase of the discussion, from November 16 to De- 
cember 10, resulted in the passage by unanimous vote of the 
following resolution on the latter date: 


ë Tbid., par. 2952. 
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The Council, (1) Reaffirms the resolution passed unanimously by it 
on September 30th, 1931, by which the two parties declare that they are 
solemnly bound; it therefore calls upon the Chinese and Japanese govern- 
ments to take all steps necessary to assure its execution, so that the 
withdrawal of the Japanese troops within the railway zone may be 
effected as speedily as possible under the conditions set forth in the 
said resolution; (2) Considering that events have assumed an even more 


serious aspect since the Council meeting of October 24, notes that the 


two parties undertake.to adopt all measures necessary to avoid any further 
aggravation of the situation, and to refrain from any initiative which may 
lead to further fighting and loss of life; (8) Invites the two parties to con- 
tinue to keep'the Council informed as to the development of the situa- 
tion; (4) Invites the other members of the Council to furnish the Council 
with any information received from their representatives on the spot; 

(5) Without prejudice to the carrying out of the above mentioned meas- 
ures, desiring, in view of the special circumstances of the case, to con- 


tribute towards a final and fundamental solution by the two governments _ 


of the questions at issue between them: decides to appoint a commission 
of five members to study on the spot and to report to the Council 
on any circumstances which, affecting international relations, threaten to 
disturb peace between China and Japan, or the good understanding be- 
tween them, upon which peace depends. The governments of China and 
of Japan will each have the right to nominate one assessor to assist 
the commission. The two governments will afford the commission all 
facilities to obtain on the spot whatever information it may: require, It 
is understood that should the two parties initiate any negotiations, these 
would not fall within the scope of the terms of reference of the com- 
mission, nor would it be within the competence of the commission to 
interfere with the military arrangements of either party. The appoint- 
ment and deliberations of the commission shall not prejudice in any 
way the undertaking given by the Japanese governmerit in the resolu- 


tion of September 30th as regards the withdrawal of the Japanese troops . 


within the railway zone. (6) Between now and its next ordinary session, 
which will be held on J anuary 25th,. 1932, the Council, which remains 
seised of the matter, invites its president to follow the question and to 
summon it afresh if necessary.’ f 


I. PROCEDURE OF THE LEAGUE 

The League of Nations Covenant provides for three quite dis- 
tinct types of procedure in case of hostilities between two par- 
ticipating states: (1) that for stopping hostilities, (2) that for 
settling the dispute, (3) that for applying sanctions.. The prec- 
edents have well established that the procedure for stapping 
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hostilities should precede and, so far as possible, be isolated 


from the procedure for settling the dispute. This distinction is 
important because the determination of facts and responsibilities 


* Ibid:, par. 2964, 
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necessary for settling the dispute is by its nature a long process, 
while effective action to stop hostilities must necessarily be taken 
with the greatest possible expedition. Every day that warfare 
is allowed to continue increases the difficulty of stopping it. This 
separation has the added advantage that in recommending the 
cessation of hostilities the Council can treat both parties on a 
precise equality. No problem of defining the aggressor arises. 
Prior to the investigation of the merits, it would clearly be im- 
proper to impute illegal conduct to either. At the same time, 
resolutions suggesting a cessation of hostilities are more likely 
to be effective if they avoid any such implication. 

The League Council has become equally insistent upon sepa- 
rating the problem of stopping hostilities from the problem of 
applying sanctions. Under the Covenant, sanctions are applic- 
able only when territorial integrity or political independence have 
been violated (Art. 10), or when war has begun contrary to 
Articles 12, 18, and 15 (Art. 16)—both very difficult matters to 
determine. Usually war in the legal sense would not exist, and 
the question of justifiable defense measures short of war would 
involve an examination of the facts in regard to incidents and 
the merits of the controversy for which data would generally 
not be available. On the other hand, the conservatory measures 
and mediatorial functions of the Council contemplated by Article 
11 are authorized not only on the outbreak of war, but upon 
every ‘‘threat of war,” or even upon the development of ‘‘any 
circumstances whatever affecting international relations which 
threaten to disturb international peace or the good understand- 
ing between nations upon which peace depends.’’ Thus the Coun- 
cil’s competence under this article could hardly be questioned. It 
is recognized that the most important data for determining the 

' liability of a state to sanctions would be its own attitude and 
actions after the League has been seised of the matter. In other 
words, the very determination of aggression depends upon a 
somewhat protracted discussion before the Council while that 
body ig acting without any presumption that either party is 
guilty of illegal conduct and with the sole objective of stopping 
hostilities. 

_~ These distinctions were emphasized in the report of the Com- 
mittee of the Council on Article 11, approved by the Council and 
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the Highth Assembly in 1927. This report was divided into two 
sections, one of which dealt in detail with the procedure for 
settling disputes ‘‘where there is no threat of war or it is not 
acute,” and the other dealing with the stopping of hostilities 
‘‘where there is an imminent threat of war.” The latter, in turn, 
was divided into seven paragraphs, only the last two of which 
dealt with sanctions which might arise ‘‘should any of the parties 
to the dispute disregard the advice or recommendations of the 
Council.’ 

The importance of these distinctions is further emphasized by 
the existence of the Kellogg Pact, which forbids hostilities in ` 
the settlement of disputes, but specifies neither a procedure for 
settlement nor sanctions. Thus, if action is to be kept within the 
terms of the Pact, it must be confined to the prevention or stop- 
ping of hostilities. In fact, it seems probable that members of the 
League which have ratified the Pact are obligated, even when 
acting through League of Nations organs, to refrain from any 
consideration of the merits of disputes, except in the course of 
arbitral or judicial proceedings, until hostilities have been 
stopped./Participation by such states in discussion of the merits 
with a view to settlement by political agreement in the Council, 
or support by them of bilateral negotiations between the parties, 
while one of the parties is invading or occupying the territory of 
the other, or otherwise bringing military pressure upon it, would 
appear to abet such party in seeking the settlement of its dispute 
by other than pacific means, contrary to Article 2 of the Pact. 

These distinctions in League procedure have been well illus- 
trated by the Council’s consideration of the Manchurian dispute. 
The Council has devoted its attention up to the time of writing 
solely to the problem of stopping hostilities and restoring the 
status quo ante. Its care in this regard can be seen by studying 
its treatment of all suggestions arising in discussions looking 
toward consideration of the merits of the dispute between China 
and Japan. 

IV. THE FIRST PHASE 

In its original formal appeal on September 21, 1931, China 

‘requested that in pursuance of authority given to it by Article 


"This resolution and the League precedents on the subject are analyzed in T, P, 
Conwell-Evans, The League Counoil in Action (Oxford, 1929). See especially pp. 87, 
51, 115 fŒ., 253 fr. | 
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11 of the Covenant, the Council take immediate steps to prevent 
the further development of a situation endangering the peace of 
nations; to reéstablish the status quo ante; and to determine the 
amount and character of such reparations as may be found due to 
the Republic of China.” In presenting this appeal, the Chinese 
representative, Mr. Alfred Sze, added that ‘‘it is of course with 
reference to the first and second steps that immediate action is 
imperatively required.” The Japanese representative, Mr. 
Yoshizawa, replied by suggesting that the Japanese military 
movements were necessitated as a defensive measure, and assert- 
ing that he had been informed that ‘‘a proposal has been made 
from the Chinese side that the solution should be sought by direct 
negotiations between the two governments,” and that ‘‘the 
Japanese government had welcomed this proposal.’ The Chinese 
representative at once declared that ‘‘the status quo ante must 
be restored before negotiations are possible.’’ The British repre- 
sentative, Viscount Cecil, endorsed this position by pointing out 
that ‘‘no question has yet arisen of any settlement of the merits 
of the dispute between the two parties,’’ and that ‘‘the settled 
procedure’? of the League in cases of this kind required, first, 
that ‘‘the Council through its president issue an earnest appeal 
to both sides not to do anything to aggravate the position and to 
avoid further fighting of all kinds,” and second, ‘‘where it has 
been established that the troops of either party have entered the 
territory of the other, it has been customary for the president to 
issue an earnest appeal to the troops of both sides to withdraw 
from the territory of the other party and to avoid anything 
which might lead to a clash.” He recognized that certain ‘‘pre- 
cautions’’ might sometimes be necessary, but quoted as the locus 
classicus of League policy and procedure in cases of this kind a 
statement by M. Briand in connection with the Greco-Bulgarian 
dispute of 1925, agreed to at the time by the representatives of 
Great Britain, Italy, Japan, and other members of the Council, 
that | 

It was essential that such ideas [that hostilities were justified by de- 
fensive necessities] should not take root in the minds of nations which. 
were members of the League and, become a kind of jurisprudence, for 
it would be extremely dangerous. Under the pretext of legitimate de- 
fense, disputes might arise which, though limited in extent, were ex- 
tremely unfortunate owing to the damage they entailed. These disputes, 
once they had broken out, might assume such proportions that the gov- 
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ernment which started them, under & feeling of legitimate defense, would 
be not longer able to control them, ... The League of Nations through 
its Council and through all the mechods of conciliation which were at 
its disposal offered the nations a means of avoiding such deplorable 
events. The nations had only to appeal to the Couneil.® 

On the following day, Lord Cecil’s suggestion was approved by 
unanimous vote in the first resolution already referred to.° 

On September 25, the Japanese representative informed the 
Council that his government, in replying to the president’s tele- 
gram, was ‘‘profoundly desirous of ensuring the peaceful settle- 
ment of this problem as rapidly as possible by negotiations be- 
tween the two countries and has the firm intention not to depart 
from this line of conduct.’’ Furthermore, that ‘‘the Japanese 
forces are being withdrawn to the fullest extent which is at pres- 
ent allowed by the maintenance of the safety of Japanese na- 
tionals and the protection of the railway,’’ and ‘‘intended to 
withdraw its troops to the railway zone in proportion as the 
situation improves.’’ He added that, in his opinion, with respect 
to the method to be selected for settling the dispute, ‘‘it is neces- 
sary to respect the wishes of the parties. If the latter or one of 
them clearly expresses their views as to the choice of procedure, 
it seems to me it is the duty of the Council—which is moreover 
confirmed by practice—to! respect these desires and to allow the 
parties in conflict the time necassary to achieve the proposed 
object, which is the settlement of the problem.’’ The Council, 
therefore, ‘‘would do well not to intervene prematurely, as by so 
doing it might run the risk of adversely affecting the situation, 
which actually shows signs of improvement.”’ 

The Chinese reply to the telegram sent by the president of the 
Council drew attention to orders sent by the Chinese government 
to its army ‘‘to avoid all possibility of clash with the invader’? 
and willingness to ‘‘assume full responsibility for the protection 
of life and property as soon as it regained control of the areas 
evacuated by the Japanese troops.’’ The Chinese representative . 
suggested that a ‘‘commission of neutral members should be ap- 
pointed by the Council and empowered to observe the modes in 
which, and the time at which, the troops are withdrawn and re- 
port thereon to the Council.’’ He reiterated the Chinese govern- 
ment’s refusal to negotiate bilaterally while its territory was 
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occupied, and informed the Council that the initial approval by 
the Chinese finance minister, T. V. Soong, of the suggestion by 
the Japanese minister Shigemitsu for such negotiations had been 
withdrawn upon discovering that Chinese territory was actually 
invaded. Mr. Sze also suggested that unless Japan withdrew her 
-troops immediately 

Japan will place herself in opposition to the categorical obligations as- 
sumed by her under the first paragraph of Article 15 of the Covenant, 
to submit to the Council disputes which are likely to lead to a rupture 
and which are not submitted to arbitration or judicial settlement, and it 
need hardly be observed that, if Article 15 is brought into operation, 
the procedure to be taken by the parties to the dispute and by the 
Council or the Assembly, if the question is referred to them, is no longer 
a matter of discretion, but is stated definitely and with particularity. 

This statement clearly had reference to consideration both of 
the merits of the dispute and of sanctions. 

Lord Cecil, however, immediately professed inability to under- 
stand this reference to Article 15, ‘‘which could be invoked, as 
the Chinese representative was aware, by the procedure indi- 
cated therein, but which had not been invoked in the present 
case.” The duty of the Council under Article 11 was ‘‘not to 
settle the dispute or pass judgment on the action of the parties, 
or indeed to do anything but safeguard the peace of nations. 
It was only when peace had been safeguarded, for that was 
primarily the duty of the Council, that any question as to the 
settlement of the actual dispute could arise.’? He agreed with 
Japan that the question of the dispute could only be a matter for 
the parties at this stage; the Council, however, ‘‘to preserve the 
peace of nations’’ would desire—and the Japanese government . 
too, he hoped—that those troops should be withdrawn as rapidly 
as possible.*° 

On September 28, the Japanese representative reiterated that 
complete withdrawal was impossible until security to Japanese 
. lives and property was assured, and the Chinese representative, 
referring to his earlier proposal of a neutral commission to ex- 
amine this question on the spot, said that to be conciliatory ‘‘he 
proposed that the Council should help the parties to reach an 
agreement as to arrangements on the spot, which would make it 
possible to fix an early date for the completion of the withdrawal 
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of troops and render it unnecessary for the Council to send a 
commission of enquiry from Geneva.’’ He, however, thought that 
the Council should appoint neutral observers in the Far East to 
meet with representatives of the parties. Lord Cecil supported 
this proposal on the supposition that it concerned only negotia- 
tions on the question of evacuation and similar questions. When 
it appeared that the Chinese and Japanese representatives were 
contemplating a negotiation of wider scope, which, however, the 

a Chinese would accept only if under League auspices and the 
Japanese only if entirely bilateral, Lord Cecil thought ‘‘the Coun- 
cil would be unable to carry the matter further at the present 
stage,’’™* 

At its. meeting on September 30, the Council unanimously 
adopted the resolution already quoted, which the president of the 
Council (who at this time was Señor Lerroux, Spanish minister 
of foreign affairs) explained was in pursuance of the duty of the 
Council under Article 11 ‘‘to take such action as may be deemed 
wise and effectual to safeguard the peace of nations.’’ He added 
that the Council, ‘‘in viewing the actual situation before it in the 
light of this injunction, has singled out one object as being of 
immediate and paramount importance—namely, the withdrawal 
of troops to the railway zone. Nevertheless, it could not but 
admit that, in the special circumstances, a certain time had to be 
allowed for the withdrawal, particularly in order to ensure the ~ 
safety of life and property." 


V. THE SECOND PHASE 


The situation in Manchuria actually became worse, and, upon 
Chinese request, the Council reassembled on October 13, a day 
earlier than the time set. The Chinese representative, citing 
statements of Sefior Lerroux, the president of the Council, of 
Lord Cecil, and of M. Briand, insisted that the restoration of the 
status quo ante ‘‘is the first and preliminary step which it is im- 
perative should be taken at once, and it is one which does not 
involve questions of fact existing prior to September 18, nor 
should it be confused with the later distinct steps which will 
need to be taken in order that satisfactory relations between 


“ Jbid., par. 2027. 
u Jbid., par. 2945. 


THE MANCHURIAN CRISIS 59 


China and Japan may be fully reéstablished and maintained.’ 
After a brief adjournment, the Japanese representative made a 
long statement emphasizing the danger to Japanese lives and 
property in Manchuria, the rise of anti-Japanese agitation in 
China through meetings attended in some instances by Chinese 
officials, and to the history of Chinese violations of Japanese 
rights in Manchuria: 

In the face of the situation created by the systematically vexatious 
manner in which the Chinese authorities deal with our essential rights 
and interests, the command of the Japanese troops considered it in- 
dispensable after the incident of September 18 to take legitimate de- 
fensive action with a view to averting at any cost the imminent danger 
which threatened the very existence of the Japanese in Manchuria. It 


is from this point of view that the operations undertaken by our troops 
over a relatively wide radius should be considered. 


He thought too great importance should not be attributed to 
theoretical arguments and possibilities. ‘‘Vital realities of the 
_international situation”? must be the basis of action, which meant 
that the Council should ‘‘look first of all for means of calming the 
minds of the public and creating a moral disarmament between 
the two nations.’’ ‘‘'The public of my country,” he said, ‘‘excited 
beyond measure by the proceedings of the Chinese authorities, 
cannot be calmed until it is convinced that the perpetual menace 
to our rights and opportunities in Manchuria has ceased.” 
Therefore, 

If the Chinese government were to make serious efforts to check the 
anti-Japanese agitation and to arrive in common accord with us at a 
preliminary basis for the reéstablishment of normal relations between 
the two countries, it would do much (I am convinced) to promote the 
relaxation and pacification which is so eminently desirable, thus re- 
moving the most serious obstacle to the withdrawal of our troops. The 
withdrawal of our troops is not conditional on the realization of such 


an understanding. It is, I repeat, conditional on the security and protec- 
tion of our nationals. 


The Chinese representative, referring to the allusions to. anti- 
Japanese agitation in China, ‘‘knew of no accepted principle of 
international law whereby a government, however strong, power- 
ful, or autocratic, can compel its people to buy from persons 
whom they do not like,” and in regard to the proposed bilateral 
negotiation, declared that ‘‘China will never agree to such a 
course 80 long as Japanese a are illegally upon her soil and 
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while satisfactory arrangements have not been made for com- 
pensating China for the wrongs done to her since September 18.”’ 


Indeed [he added] Japan herself first rejected direct negotiations. 
After the occurrences of September 18, she did not limit her action to 
meeting the precise local condition (whatever that was) by localized 
action, and dealing with the immediate need for defense (if there was 
such a need). Without waiting for direct negotiations, she sent large 
numbers of troops into China, established military occupation in im- 
portant places over a wide area of China, and earried on military opera- 
tions which resulted in the loss of many Chinese lives and the de 
struction of much Chinese property. Thus Japan herself abandoned 
any possible resort to direct negotiations and made it necessary for 
China to appeal to the League to prevent further acts of violence and 
to help her to obtain relief and reparations for the injuries already . 
committed. Surely it is not now right or reasonable for Japan to claim 
that the adjustment of the whole controversy should be effected through 
direct negotiations. 

The Japanese representative then said, while ‘‘it is essential 
to reach agreement on certain principal points as a basis for 
negotiation,’’ his government’s intention was that these nego- 
tiations ‘‘shall not include details relating to the settlement of 
the conditions resulting from the incident of September 18, but 
shall only deal with the bases of negotiation, with a view to reach 
an agreement with China on the matter of evacuation, and so 
on. Without such preliminary negotiation, it is impossible for 
us to withdraw our troops into the railway zone in view of past 
experience in analogous cases.’? The president of the Council, 
now the French foreign minister, M. Briand, interpreted this as 
meaning that ‘‘he had not in mind negotiations on the situation 
as a whole, but simply the possibility of conversations on ques- 
tions relating directly to: the problem of the occupation.’™ 

At the meeting of the Council on October 22, after the col- 
laboration of an American observer had begun, the president 
notified the Council that telegrams had been sent by most of the 
parties to the Kellogg Pact, recalling to China and Japan their 
obligations, particularly under Article 2 of that instrament. He 
then submitted a draft resolution which called for evacuation 
by Japanese troops before the next Council meeting, set for No- 
vember 16, for Chinese protection of the lives and property of 
Japanese subjects in Manchuria, and recommended a Sino-Japa- 
nese conference to arrange for the evacuation, and ‘‘as soon as 
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the evacuation is complete, the beginning of direct negotiations 
on the questions outstanding between them.’’* | 

At the meeting on October 23, a communication from Japan in 
response to the appeals under the Kellogg Pact was read. In this 
Japan suggested that ‘‘activities of the anti-Japanese organiza- 
tions are acquiesced in by the Chinese government as a means 
to attain the national ends of China. The Japanese government 
desire to point out that such acquiescence by the Chinese govern- 
ment in the lawless proceedings of their own nationals cannot be 
regarded as being in harmony with the letter or the spirit of 
the stipulations contained in Article 2 of the Pact of Paris.” 
This effort of Japan to present the Chinese boycott as a more 
serious means of coercion than the Japanese invasion of Man- 
churia continued throughout the discussion. 

Debate then proceeded upon the proposed resolution, and the 
Chinese representative expressed his government’s willmgness 
to accept it, adding 

Any attempt to make the military invasion of Manchuria the occa- 
sion for pressing for the solution of other claims would be contrary to 
the spirit of the Covenant and a violation of Article 2 of the Pact of 
Paris. China will not discuss any subject with any power under the 
pressure of military occupation of her territory, nor, what amounts 
to the same thing, under the pressure of accomplished facts resulting 
from the use of force during such occupation. This point is vital and 
goes to the root of the whole controversy before the Council; it is, indeed, 
the basic principle on which the Covenant and the Pact of Paris are 
founded. It is because, in the view of the Chinese government, this 
point is vital and fundamental that I have stressed it, and it is for 
the same reason I add that the Chinese government is assured that, in 
adopting this attitude, it has, as a matter of course, the full and unquali- 
fied moral support of every member of the League and signatory of the 
Pact of Paris, 

The Japanese representative then proposed a substitute reso- 
lution ‘‘noting the statement by the representative of Japan 
made on October 13 to the effect that the Japanese government 
would withdraw those of its troops still remaining in a few 
localities outside the said zone as the present atmosphere of 
tension clears and the situation improves, by the achievement of 
a previous understanding between the Chinese and Japanese 
governments as regards the fundamental principle governing nor- 
mal relations—that is to say, affording an assurance for the 
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safety of the lives of Japanese nationals and for the protection 
of their property;’’ and ‘‘recommending the Chinese and Japa- 
nese governments to confer together at once with a view to ar- 
riving at the understanding mentioned”’ in the above statement. 
Although the Japanese representative said there was ‘‘no ques- 
tion of an attempt to wrest concessions and privileges from 
China,’’ Lord Cecil felt that more explanation of these ‘‘funda- 
mental principles’’ was necessary. The Japanese representative 
said that ‘‘the purpose of the fundamental principles is merely 
to make that security and that protection [mentioned in the 
resolution of September 30] effective.” 

The president, M. Briand, then distinguished between negotia- 
tions on police, aaea ne, and military measures relating to 
withdrawal, on which the parties were in agreement, and nego- 
tiations on ‘‘questions on which, for a long time past, the two 
countries have been unable to agree. If, before evacuation, mat- 
ters which have not been settled for months, and even for years, 
must be discussed between the two governments, obviously the 
time limit contemplated by the Council is far too short to enable 
results to be achieved. On this point there is complete disagree- 
ment between the two parties. The Chinese view is that negotia- 
tions of this nature must be postponed to a date when military 
pressure no longer exists. They are rejected as a condition of 
evacuation.’’? Did the ‘‘fundamental principles’? mentioned by 
Japan relate to the first or second category? 

At the next meeting, on October 24, the Japanese representa- 
tive said that they ‘‘related only to questions coming within the 
first category,” to which Lord Cecil replied that in that case it 
would be better to omit so ambiguous a term. The Japanese 
representative declined, saying, ‘‘as regards the fundamental 
principles, my government holds certain views, but I cannot com- 
municate these views officially to the Council until my govern- 
ment has authorized me to do so.’’ The Spanish representative, ' 
now Sefior Madariaga, noticed ‘‘a danger in allowing anyone to 
claim the right to remain on the spot when that party has in- 
vaded a territory in which it has no right to be, by stating that 
there is no security, particularly as in certain respects at least 
the party is partially responsible for the state of insecurity.’’ He 
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found himself perplexed by the Japanese proposal, which seemed 
to be ‘‘that evacuation depends on security, security depends on 
pacification, and pacification depends on the settlement of a num- 
ber of questions which have nothing to do either with security or 
with evacuation.’’ He thought, however, that ‘‘the rule of the 
League—which is to separate the nations so as to enable them to 
discuss peacefully—and the interests of Japan and of China”? 
could both be accommodated by advance agreement to begin 
negotiations immediately upon evacuation of Chinese territory. 

Lord Cecil then referred to reports that ‘‘Japanese official 
circles were very disappointed and resentful as a result of the 
League’s apparent intention to override Japan’s insistence on 
Chinese recognition of treaty commitments as a sine qua non.’’ 
He thought | 


There can be no question of the League desiring to override the sacred- 
ness of treaties. Of course it is quite possible that there may be a 
dispute between the parties to treaties as to the validity of a treaty or 
as to the interpretation of a treaty. Fortunately, any such dispute as 
that can now be settled authoritatively by an appeal to the Permanent 
Court of International Justice at The Hague, over which, as it happens, 
a Japanese national at the moment presides. It is certain that any such 
question would be discussed with absolute fairness and impartiality 
at The Hague. The League could, at any moment, obviously express the 
view that all treaties ought to be carried out; but that is not the ques- 
tion before us. The treaties hold; but to discuss up to what point they 
bind the contracting parties would seem to me to be definitely reversing 
the order of things. Evacuation must take place first, discussion of the 
treaties may follow. It is an important matter, but is not one-which 
would directly affect the safety of the nationals of Japan, and there- 
fore is not one which ought to be discussed before the Japanese troops 
retire from the territory which they oecupy. 


{ 


The president, M. Briand, referred to the resolution of Sep- 
tember 30, agreed to by Japan, in which no mention was made of 
negotiations upon ‘‘fundamental principles’’ before evacuation. 
Then, referring to Article 10 of the Covenant and Article 2 of 
the Kellogg Pact, he said: 


This is a dispute which has been laid before the Council. There can 
be no question of dealing with it by other than pacific means. Japan, 
who always so scrupulously honors her obligations, could not dream of 
adopting any other means. I do not wish to dwell unduly on this point; 
but public opinion would not readily admit that a military occupation 
under these circumstances could be regarded as coming under the head- 
ing of pacific means. To prolong this situation would be to perpetuate 
a state of anxiety which has already lasted too long. 


È 
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M. Briand admitted ‘‘uneasiness’’ if the Japanese representa- 
tive intended by his proposal ‘‘to begin negotiations concerning 
the substance of certain delicate problems which have long ex- 
isted,’’ but this intention had been denied. He hoped, therefore, 
there would be agreement. The Japanese representative, how- 
ever, was unmoved, and Señor Madariaga asked for a clarifica- 
ion of the ‘‘fundamental principles,’’ calling attention to the : 
preamble of the Covenant prescribing ‘‘open, just, and honor- 
able relations between nations.’’ The Council adjourned, to meet 
in the afternoon, when it voted down the Japanese substitute 
proposal, 1 to 13, and voted for the president’s proposal 13 to L. 
The president, M. Briand, declared that ‘‘the draft resolution 
which has been adopted after a long discussion is now on the 
Council tapie," and the meeting adjourned until November 16. 


\ 


VI. THE THIRD PHASE 


The J apanese government, holding that this resolution had not 
achieved the unanimity required under Article 11 of the Cove- 
nant, declined to recognize it as a binding obligation, and when 
the Council reassembled. on November 16, far from being with- 
drawn, the Japanese occupation of Manchuria had been extended. 
In opening the discussion, M. Briand drew attention to events 
which had occurred since the closing of the last session, including 
receipt of a communication _from.China (October 24) by which 
_she ‘‘undertook to settle all disputes with Japan as to treaty in- 

terpretation by arbitration or judicial settlement as provided in 
Article 13 of the Covenant,’’ and receipt of a communication from 
Japan (October 26) setting forth five ‘‘basic principles’? relating 
to (1) mutual repudiation of aggressive policy and conduct; (2) 
respect for China’s territorial integrity; (3) complete suppres- 
sion of all organized movements interfering with freedom of 
trade and stirring up international hatred; (4) effective protec- 
tion throughout Manchuria of all peaceful pursuits undertaken 
by Japanese subjects; ; (5) respect for treaty rights of Japan in 
Manchuria.’’ He had replied (October 29) that the first four 
points seemed to be fully covered by the draft resolution of Oc- 
tober 24 and, althongh the Japanese representative in agreeing 
to the eso anon of September 30 had given ‘‘no indication what- . 
ever... that matters such as an agreement on treaty rights of 
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Japan in Manchuria were in any way connected with the safety 
of lives and property of Japanese nationals,’’ yet solution of the 
fifth point could be sought along the lines suggested in the Chi- 
nese note. He had also several times, on the occurrence of inci- 
dents in Manchuria, reminded the parties of their obligations | 

under the resolution of September 30.17 

The Council met formally only four times during this session, 
. but labored continuously in private conversations to arrive at 
a formula which would gain the consent of both China and Japan. 
On November 21, the Japanese representative, referring to ‘‘the 
openly declared policy of the Chinese Nationalist party”? of ‘‘uni- 
lateral repudiation of treaties,’’? and to its encouragement of 
‘disregard in practice”? of treaty clauses and of ‘‘anti-foreign 
campaigns,” which had led in Manchuria ‘‘to a long series of 
. vexatious acts, of acts of hostility and provocation, and fo cases 
of denial of justice,’’ until ‘‘the Japanese people had been forced 
to realize that China was seeking in every way to take from the 
Japanese nation its legally acquired rights and to deprive the 
Japanese and Koreans residing in Manchuria of the fruits of 
their hard and patient labor,” declared that ‘‘Japan’s right to 
live and her very existence are today at stake.’’ He considered 
that ‘‘the essential condition of a fundamental solution of the 
question is a real knowledge of the situation as a whole, both in 
Manchuria and in China itself,’’ and accordingly proposed that 
the League send a commission of inquiry to the spot, which, how- 
ever, ‘‘would not be empowered to intervene in the negotiations 
which may be initiated between the two parties, or to supervise 
the movements of the military forces of either.” 

The Chinese representative insisted that the ‘‘military occupa- 
tion of Chinese territory by Japanese forces in violation of solemn 
treaties and of the Covenant was the crux of the situation,’’ and 
that his government could not ‘‘bargain for withdrawal.’’ Never- 
theless, he was ready to accept ‘‘reasonable arrangements in- 
volving neutral coöperation under the auspices of the League.”’ 
Discussion proceeded in regard to the Japanese proposal, al- 
though the members of the Council wished to make it clear that 
the dispatch of a commission with such a wide competence prior 
to evacuation could be justified only by the ‘‘exceptional charac- 
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ter” of the situation. Thus Señor Lerroux of Spain said: ‘The 
important point is not the history of the relations between China 
and Japan, nor the validity of the treaties and protocols in which 
these relations are defined,’’ nor even the ‘‘nature of the dispute,’’ 
but only ‘‘the methods employed to remedy the position and the 
question whether these methods can be reconciled with the prin- 
ciples’’ of the Covenant and the Pact. He even thought the reso- 
lution of September 30, ‘‘by making evacuation of Chinese terri- 
tory by Japanese troops depend upon the security of Japanese 
nationals and their property,’’ had ‘‘reversed the rôle which the 
desire for security should play” and would be ‘‘dangerous’’ to 
take as a precedent. In any case, ‘‘safety and protection should 
be understood in their obvious and direct sense,’’ and should not 
include ‘‘the settlement of certain questions relating to the dis- 
puted treaties.’’** 

It was evident during the two weeks of private a T 
which ensued-—partly consumed by an effort to stop the threat- 
ened hostilities about Chinchow—that a conciliatory policy by 
= either government was opposed by increasingly vociferous ele- 
ments of home public opinion. Nevertheless, under immediate 
danger of forced resignation, both governments instructed their 
representatives at Geneva to approve the resolution which had 
been drafted on December 10. This reiterated the duty, recog- 
_ nized in the resolution which both had accepted on September 
30, of Japan to withdraw her troops ‘‘as speedily as possible,” 
and of both states ‘‘to adopt measures necessary to avoid any 
further aggravation of the situation.’’ In addition, the resolu- 
tion provided for dispatch to Manchuria of a commission of five, 
with an assessor from China and one from Japan. The com- 
petence of this commission was stated, in the words of the second 
sentence of Article 11 of the Covenant, to report to the Council 
‘fon any circumstance which, affecting international relations, 
threatens to disturb peace between China and Japan or.the good 
understanding between them on which peace depends.’’ This sug- 
gests a broad survey of ‘‘all matters in dispute’’ between the 
two parties in Manchuria, and such was the interpretation given 
by M; Briand in presenting the Secon and by President 
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Hoover in.his message delivered to Congress on the same day.” 
This seems to depart from the League’s previous position that all 
consideration of the merits must be deferred until military pres- 
sure 1s ended. 

It is to be observed, however, that while the commission might 
report to the Council on all elements of the situation prejudicial 
to peace and good understanding, any negotiation between the 
parties was expressly excluded from ‘‘the scope of the terms 
of reference,” as was ‘‘any interference with the military ar- 
rangements of either party.’’ As the utilization of the text from 
Article 11 of the Covenant indicated, the commission’s labors 
were to be contributory to the peace-preserving functions of the 
Council under that article, and to avoid any direct consideration 
of the merits of the controversy or of sanctions. However, the 
members of the council seemed to feel that it suggested some lapse 
from principle, and the representatives of Great Britain, France, 
Spain, Poland, Venezuela, Peru, and Panama emphasized in in- 
dividual speeches that the situation was exceptional and could not 
serve as a precedent for the future. M. Briand attributed this 
special character to ‘‘the exceptional nature of the treaty or cus- 
tomary relations-existing in normal times between the two coun- 
tries,” and to the fact that the ‘‘political status of one of the 


‘countries was governed by the international obligations of the 


nine-power convention .... which it was not within our com- 
petence to interpret here.’’ He insisted, however, that the resolu- 
tion ‘‘in no way affected the doctrine of the Council of the League 
of Nations’’ that: 


Except in the case of an express stipulation in treaties in force, the 
Covenant of the League of Nations does not authorize a state, however well 
founded its grievances against another state, to seek redress by methods 
other than the pacific methods set forth in Article 12 of the Covenant. For 
members of the League that is a fundamental principle, in the same way 
as the ‘scrupulous respect for all treaty obligations,’ on which such stress 
has rightly been laid in the preamble of the Covenant. These two principles 
are of equal value. Any infringement of either lays a grave responsibility 
on members of the League. This responsibility was reaffirmed in the Pact of 
Paris, whose signatories assumed or renewed the undertaking to resort to 
pacific means alone for the settlement of international disputes. 


Lord Cecil emphasized that, under Article 11, the Council could 
act only by unanimity, and that its ‘‘task was not one of arbitra- 
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tion and decision but mediation and persuasion,’’ and must be 
judged in that light. He added that the work of conciliation could 
easily be destroyed by either party, but such party ‘‘would bear a 
heavy load of responsibility before the public opinion of the 
world.... In no case nowadays must a nation take the law into its 
own hands.’’ The representatives of the Latin American states 
(Venezuela, Peru, Panama) particularly emphasized the com- 
promise character of the resolution due to exceptional circum- 
stances, and insisted that in voting for it they in no way receded 
from the basic principles of international law expressed in the 
League Covenant and, in a more limited manner, in the Second 
Hague Convention of 1907 based on the Drago Doctrine, that 
. military occupations are not justified ‘‘to insure the execution of 
certain treaties’’ or ‘‘to impose direct negotiations on questions 
that are pending”’ or ‘‘to collect debts,’’ and that the right of a 
state ‘‘to ensure the protection of the lives and property of its 
nationals must be limited by respect for the sovereignty of the 
other state; no state being entitled in order to provide such pro- 
tection to authorize its military forces to penetrate into the terri- 
tory of the other for the purpose of carrying out police opera- 
tions.’’ The representative of China observed in reference to the 
‘special character of the question’’ that ‘‘China cannot be ex- 
pected to admit that the operation of treaties, covenants, and 
accepted principles of international law stops at the order of 
Manchuria.’’™ 

This discussion indicates the importance which the na at- 
taches to deferring discussion, or even investigation of the merits 
of a dispute, until military pressure has ended. In this phase, as 
in the two preceding ones, allusion to possible sanctions was con- 
siderably veiled. It is clear, however, that if the application of 
sanctions should be considered at a later time, the proceedings 
before the Council since September 19 will furnish important evi- 
dence as to the aggressor. Under Article 12 of the Covenant, a 
state that goes to war without utilizing the pacific machinery sug- 
gested by this article is liable to sanctions, particularly to the 
economic blockade provided in Article 16. In the resolution of 
1927, already referred to, other sanctions, such as the withdrawal 
of diplomatic representatives and display of force, were sug- 
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gested. The League’s proceedings themselves should make it 
clear which state has declined to utilize the pacific machinery sug- 
gested, and which would consequently be liable to sanctions 
should war eventuate. For this decision, no examination of the 
events before September 19, 1931, would be necessary. While Ar- 
ticle 10, guaranteeing the territorial integrity of all members of 
the League, and the Nine-Power Washington Conference treaty 
relating to Chinese territorial integrity, have been mentioned in 
the discussion, the applicability of neither to the existing situa- 
tion has been directly asserted. It is far from clear what consti- 
tutes a violation of territorial integrity. Does every invasion con- 
stitute such a violation, or only the manifestation of intention per- 
manently to annex such territory? 


VII. THE OOOPERATION OF THE UNITED STATES 


The Kellogg Pact was repeatedly referred to in this discus- 
sion, and a definite procedure for integrating the peace efforts 
of the United States under the Pact with the efforts of the 
League of Nations was developed. Such codperation had taken 
place in connection with the Chaco dispute between Paraguay 
and Bolivia in 1929. At that time, the Inter-American Confer- 
ence on Arbitration and Conciliation was sitting in Washington. 
This conference, of which the United States was a member, un- 
dertook to mediate the dispute, and the League of Nations co- 
operated to the full, utilizing its normal procedure under Article 
11. On that occasion, however, the integration of the efforts of 
the two organizations was effected through states which were 
members of both. In the present instance, the United States 
cooperated directly with the League of Nations. 

As has been noted, the resolution of September 22 provided 
that the minutes of all the meetings of the Council and the docu- 
ments relating to the question should be communicated to the 
government of the United States. On being notified of this resolu- 
tion, Secretary Stimson assured the secretary-general of the 
League of Nations ‘‘that the government of the United States 
is in whole-hearted sympathy with the attitude of the League of 
Nations as expressed in the Council’s resolutions, and will dis- 
patch to Japan and China notes along similar lines.’’ He added 
that he had ‘‘already urged cessation of hostilities and a with- 
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drawal from the present situation of danger and will continue 
earnestly to work for the restoration of peace.’’ Notes to this 
effect were sent to China and Japan on September 25, and replies 
were received from both on September 27.% On October 9, Sec- 
retary Stimson assured the League of full American codperation 
in its efforts along the lmes begun, and thought it desirable 
‘‘that the League in no way relax its vigilance and in no way 
' fail to assert all the pressure and authority within its competence 
toward regulating the action of China and Japan in the 
premises.’’ The statement is so important as to deserve full quo- 
tation : 

I believe that our codpera; sion in the future handling of this diff- 
cult matter should. proceed along the course which has been followed 
ever since the first outbreak of the trouble fortunately found the As- 
sembly and Council of the League of Nations in session. The Council 
has deliberated long and earnestly on this matter, and the Covenant of 
the League of Nations provides permanent and already tested machinery 
for handling such issues as between states members of the League. Both 
the Chinese and Japanese have presented and argued their cases before 
the Council, and the world has been informed through published ac- 
counts with regard to the proceedings there. The Council has formulated 
conclusions and outlined a course of action to be followed by the dis- 
putants; and as the said disputants have made commitments to the 
Council, it is most desirable that the League in no way relax its vigilance 
and in no way fail to assert all the pressure and authority within its 
competence towards regulating the action of China and Japan in the. 
premises. 

On its part the American government, acting independently through 
its diplomatic representatives, will endeavor to reënforce what the League 
does and will make clear that it has a keen interest in the matter and 
is not oblivious to the obligations which the disputants have assumed 
to their fellow-signatories in the Pact of Paris as well as in the Nine- 
Power Pact should a time arise when it would seem advisable to bring 
forward those obligations. By this course we avoid any danger of em- 
barrassing the League in the course to which it is now committed.” 


At the Council meeting on October 15, M. Briand recalled the 
exchange of communications with the United States and asked 
the Council’s consent to an invitation to the United States to 
‘send a representative to sit at the Council table so as to be in 
a position to express an cpinion as to how, either in view of 
the present situation or of its future development, effect can best 
be given.to the provisions of the Pact.” The Japanese repre- 
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sentative objected to extending this invitation on the ground (1) 
that under Article 4, paragraph 5, of the Covenant the only 
additional members of the Council contemplated were members 
of the League sitting ‘‘during consideration of matters specially 
affecting the interests of that member of the League;’’ (2) that 
non-members of the League could be invited to sit on the Council 
only under Article 17 of the Covenant in respect to matters in 
which they had a direct interest in a dispute before the Council; 
(3) that the interest of the League as a whole in the preservation 
of peace under Article 11 of the Covenant was not an interest 
peculiar to any member of the League, much less to a non-mem- 
ber; (4) that if the intention was to invite the United States to 
send a representative who would sit as an observer under the 
Kellogg Pact, there was no reason for sending the invitation to 
the United States alone, as many other states were parties to the 
Pact; and (5) that in any case the decision to extend the in- 
vitation required a unanimous vote, as do all decisions under 
Article 11 of the Covenant. 

This attitude of the Japanese representative precipitated a 
two days’ debate, after which all members of the Council, except 
Japan, agreed with the president, M. Briand, that there was no 
question of inviting the United States to sit as a member of the 
Council under Article 17, that the question of communicating 
with the United States had already been decided by unanimous 
vote in the resolution of September 23, and that the invitation 
to participate in a new form of communication, oral rather than 
written, was a matter of procedure to be decided under Article 
5, paragraph 2, of the Covenant by majority vote of the members 
of the League represented at the meeting. Several members of 
the Council recognized that the constitutional question, ‘Who is 
entitled to decide Whether a question submitted to the Council is 
a question of procedure or one of substance and how the matter 
is to be decided,’’ was not prejudiced by their vote to extend the 
invitation, because there had been a unanimous resolution to 
communicate in this instance with the United States.” 

In purstiance of this vote, the invitation was extended, and on 
October 16, Mr. Prentiss Gilbert, United States consul in Geneva, 
took his seat in the Council of the League. He expressed his gov- 
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ernment’s sympathetic appreciation of the League’s efforts, its 
whole-hearted accord with the League’s objectives in this case, 
and the hope ‘‘that the tried machinery: of the League may in this 
case, as on previous occasions, be successful in bringing the dis- 
pute to a conclusion satisfactory to both parties.” He em- 
phasized that in deliberations on the application of the Cove- 
nant he could ‘‘take no part,” but only in discussions respecting 
the Pact of Paris which represented ‘‘an effective means of 
marshalling the public opinion of the world behind the use of 
pacific means only in the solution of controversies between na- 
tions.’’* On the next day, Mr. Gilbert expressed appreciation of 
the Japanese representative’s insistence that his attitude in re- 
spect to the invitation did not denote any want of friendliness 
to the United States; but he did not participate further in the 
reported discussions of the Council until the adjournment on Oc- 
tober 24, when he thanked several members for their flattering: 
allusions to his country. | 

On November 6, Secretary Stimson issued a statement to the 
effect that ‘‘the policy of the government of the United States 
remains unchanged, namely, by acting independently through the 
diplomatic channels and reserving complete independence of 
judgment as to each step, to codperate with and support the other 
nations of the world in their objective of peace in Manchuria,’’** 
On November 11, the Secretary issued a statement that he had 
asked General Dawes, the ambassador in London, to go to Paris 
‘during the coming meeting of the statesmen who compose the 
Council of the League of Nations.” He added: 

Inasmuch as this meeting will consider the present situation in Man- 
churia, and questions may arise which will affect the interests or treaty 
obligations of the United States, I desire to have at hand in Paris a 
man of General Dawes’ standing, particularly as the American ambassa- 
dor to Paris is at home on leave. It is not anticipated that General 
Dawes will find it necessary to take part in the meetings of the League 
Council, but he will be in a position to confer with the representatives 
of the other nations present in Paris in case such conference should 
seem desirable.” 

On November 18, to correct certain erroneous statements which 
had appeared in the press, ‘he Secretary again stated the policy 

3 Tbid., par. 2951; Dept. of State, Press Releases, No. 107, pp. 206-299. 
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of the United States, in the following terms: 


It is not true that this government has changed in any way the atti- 
tude on the Manchurian situation which it has held from the first. The 
American government has not proposed any terms of settlement either 
to Japan or to China, has not been approached by either government 
on the subject of terms which it might approve, and has made no com- 
mitments, either express or implied, to either of the disputants. This 
government has consistently urged and is continuing to urge that only 
peaceful means and not military pressure shall be used in the settle- 
ment of the dispute between China and Japan regarding Manchuria. 
It understands that this is the essence of the position taken by the 
nations represented on the Council of the League of Nations at Paris. 
This government earnestly hopes that the negotiations now going on 
in Paris will find a way which will lead to a settlement of zhe difficulty 
in accordance with these principles.*® 


This statement was amplified by another made by Ambassador 
Dawes on November 20 after his arrival in Paris, in which he in- 
dicated full sympathy with the efforts of the League, but insisted 
that the United States should preserve its full freedom of judg- 
ment, and that inasmuch as the United States could not take part 
in the discussions upon the application of the machinery of the 
League Covenant, ‘‘his presence at the meetings of the Council 
would not only be inappropriate but might even embarrass the 
efforts of the Council itself.” The entire statement was as fol- 
lows: 


I have been directed to come to Paris for the purpose of discussing 
with the representatives of the different nations assembled tere the erisis 
which is taking place in Manchuria. As a signatory of the Pact of Paris 
and of the so-called Nine-Power Treaty, the United States is deeply 
interested, with its fellow-signatories, in seeing that the lofty pur- 
pose of those treaties is fulfilled. It has been the hope of my govern- 
ment that a settlement in accordance with the principles of those treaties 
would be arrived at through discussion and conciliation during the con- 
ferences in Paris, and that the presence here of a representative of 
the United States would contribute to bring about a solntion through 
this method. The United States is, of course, not a member of the League 
of Nations, and it therefore cannot take part in the discussions bearing 
upon the application of the machinery of the League Covenant. Since, 
in the present crisis, it may be possible that such discussions may arise, 
it is obvious that my presence at the meetings of the Council would not 
only be inappropriate but might even embarrass the efforts of the Coun- 
cil itself, But the position thus necessarily assumed by the United States 
in no way indicates that the United States is not wholly sympathetic 
with the efforts being made by the League to support tha objective of 
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peace in Manchuria. The United States must, Ove preserve its full 
freedom of judgment as to its course,” 


In his message to Congress on December 8, President Hoover, 
immediately after stating that the United States had continued 
its policy of withdrawing its marines from Haiti and Nicaragua, 
asserted that ‘‘the difficulties between China and Japan have 
given us great concern, not alone for the maintenance of the 
spirit of the Kellogg-Briand Pact, but for the maintenance of 
the treaties to which we are a party assuring the territorial 
-integrity of China. It is our purpose to assist in finding solu- 
tions sustaining the full spirit of those treaties.’’? In his sup- 
plementary message of December 10, the course of the efforts 
to preserve peace in Manchuria was reviewed, and it was stated 
that ‘‘this government has consistently and repeatedly by dip- 
lomatic representation indicated its unremitting solicitude that 
these treaty obligations be respected.’’ At the same time, the 
wisdom of observing the utmost patience both by the government 
and by public opinion was emphasized.” 

The president alluded to the resolution then pending in the 
Council of the League, and immediately after its passage, texts 
were released by the Department of State and Secretary Stimson 
expressed ‘‘gratification at its unanimous adoption’? and repre- 
sented it as ‘‘a definite step of progress.” He said ‘‘this govern- 
ment has from the beginning endeavored to codperate with and 
support these efforts of the Council by representations through 
the diplomatic channel to both Japan and China,’’ particularly 
because it had ‘‘direct interest in and obligations under the 
Kellogg-Briand Pact and the Nine-Power Treaty.” He reviewed 
the course of the League’s efforts, and while he believed that the 
“ultimate solution of the Manchurian problem must be worked 
out by some process of agreement between China and Japan them- 
selves,’’ he insisted that the ‘‘method employed in this settlement 
shall, in harmony with the obligations of the treaties to which we 
are parties, be made in a way which shall not endanger the peace 
of the world, and that the result shall not be the result of military 
pressure.’ He thought it a ‘‘signal accomplishment that there has 
been arrayed behind these principles i in a harmonious coöperation 
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such a solid alignment of the nations of the world.” Finally, he 
emphasized that the resolution in no way endorsed any action 
hitherto taken in Manchuria, and that the ‘American govern- 
ment will continue to follow with solicitous interest all develop- 
ments in this situation in the light of the obligations involved in 
the treaties to which this country is a party.’’™ 

From this it appears that the United States has codperated in 
full in League discussions in so far as they concern the preserva- 
tion of peace, and has in a general way endorsed the measures 
taken by the League Council. The writer has no evidence, how- 
ever, that the United States directly approved the resolution of 
October 24, which called for withdrawal of Japanese troops with- 
in a fixed date, and which was not approved by Japan. Nor has the 
United States been consistent in its policy with respect to the 
method of codperating in League discussions. With exception of 
the period from October 16 to October 24, when an American 
representative sat as an observer in the Council, this codperation 
has been through an American representative near the Council, 
but not sitting in the Council. 

In addition to its coöperation with the Council, the United 
States-has communicated with Japan and China on occasions 
when impairment of the Kellogg Pact or the Nine-Power Treaty 
seemed imminent. Thus, on December 22 it sent a note to Japan 
expressing concern at the military movements in the direction of 
Chinchow, to which Japan replied on December 27 by a long state- 
ment pointing out that Japanese ‘‘acts of self-protection resulted, 
to her considerable embarrassment, in her having to assume the 
duty of maintaining public order and private right through a 
wide area,” that Japanese forces were menaced by Chinese mili- 
tary preparations about Chinchow, that the bandit situation in 
Manchuria was getting worse, probably as a result of official 
Chinese stimulation, and that consequently Japan might have to 
consider further military movements. Soon after this, Japan oc- 
cupied not only Chinchow but also Shanhaikwan, at the point 
where the.Great Wall of China meets the sea. With this elimina- . 
tion of the last vestige of Chinese administrative authority in 
. South Manchuria, Secretary Stimson, on January 7, notified Ja- 
pan and China that ‘‘it cannot admit the legality of any situation 
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. de facto, nor does it intend to recognize any treaty or agreement _ 
entered into between those governments, or agents thereof, which 
may impair the treaty rights of the United States or its citizens 
in China, including those which relate to the sovereignty, the in- 
dependence, or the territorial and administrative integrity of the 
republic of China, or to the international policy relative to China, 
commonly known as the open door policy; and that it does not. 
intend to recognize any situation, treaty, or agreement which 
may be brought about by means contrary to the covenants and 
obligations of the Pact of Paris of August 27, 1928, to which 
treaty both China and Japan as well as the United States are 
parties. ’’ | 


LEGISLATIVE NOTES AND REVIEWS 


The Results of Governors’ Messages in 1931. The Review has, for 
several years past, published a summary of the messages delivered by the 
governors to their legislative bodies convened in regular or special session, 
But heretofore there has been no attempt to bring to light the extent to 
which the legislatures have followed or declined to follow the governors’ 
recommendations. Nevertheless, until this is done it is difficult to inter- 
pret the messages. Some governors seem to be in earnest and really con- 
duct a campaign in the legislative body to secure favorable action on their 
proposals. Others use the message as an opportunity to sound out public 
sentiment. If the reaction is unfavorable, no bill is introduced, or one 
which has been introduced is quietly killed, with the governor as chief 
accessory before the fact. The presence or lack of harmony in political 
views between the governor and legislature, as evidenced by party mem- 
bership, has an important influence upon the success or failure of execu- 
tive proposals. 

If, as Professor Holcombe suggests, the governor is really the ‘‘chidf 
legislator,’’ we should find a high correlation between his recommenda- 
tions and the session laws. It is the purpose of this brief and fragmentary 
study to try a verification of this hypothesis. Because of the large num- 
ber of legislative sessions in 1931, sampling was necessary. The samples 
selected include Connecticut, Texas, Nebraska, Pennsylvania, Wisconsin, 
Minnesota, and California. There was no rational basis for the selection 
of these particular states except the hope that friends could be found 
in each who would aid in collecting the necessary material, No conclu- 
sions should be drawn from the summaries which follow, except that they 
are the raw material from which generalizations may later be made after 
this process of analysis has been extended to many other states, and after 
our technique of observation of this genus of data has been reasonably 
well perfected. | 

Connecticut. Governor Wilbur L. Cross, Democrat, made twenty-eight 
specific recommendations in his message of January 7. The General As- 
sembly, controlled in both houses by a Republican machine which had 
long been in power, approved eight of these. The bills to carry out the 
recommendations of the governor were referred to hostile committees, 
which succeeded in killing most of them. ‘‘The failure of the major part 
of the program was due primarily to two factors.. The first is the 

1The following persons have furnished data or have aided in securing it: Con- 
necticut, Milton Conover and Roy I. Kimmel; Texas, Frank’ M. Stewart; Nebraska, 
John P. Senning; Pennsylvania, J. H. Fertig; Wisconsin, Edwin E. Witte; Minne- 
sota, Morris B. Lambie; and California, Samuel C. May and Thomas Dabagh. 
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general political situation in Connecticut. ... The second factor was the 
control of the legislature by a political machine long accustomed to dis- 
tributing patronage.’’? Connecticut is rapidly becoming an urban state, 
yet its-legislature is still controlled by the farmers. It is likely that offices 
filled by state-wide vote will rontinue to be filled by urban -representa- 
tives, while a rotten borough system perpetuates rural control of the 
legislature. 

Measures approved include: (1) increasing the number of judges of 
the superior court from eighteen to twenty; (2) appropriating $100,000 : 
for thinning state forests, as work for unemployed; (3) appropriating 
$1,640,000 for new construction at state tuberculosis sanitoria; (4) al- 
locating $3,000,000 a year from state highway: funds for the construction 
of rural roads; (5) proposing a constitutional amendment for an ab- 
sentee voters’ law; and (6) purchase of Rocky Neck’ Park. Other recom- 
mendations approved in compromise form include: (1) proposing a con- 
stitutional amendment to legalize the presentation of legislative acts to — 
the governor for signature after the sine die adjournment of the As- 
sembly, and giving the governor fifteen days in which to sign a bill after 
presentation, all bills not signed becoming law; (2) proposing a popular 
referendum in 1932 on memorializing Congress for the repeal of the 
Eighteenth Amendment. The governor had asked for such a memorial. 
Measures defeated include: (1) permitting the governor to nominate 
judges for the local courts (now monopolized by the Assembly, with gross 
violations of the merit system); (2) establishment of a district court 
system; (3) requiring a two-thirds vote of each house to override a veto 
instead of a simple majority as now; (4) creating a commission to in- 
vestigate the departments of the state with a view to integration; (5)’ 
old age pension law (a commission was appointed to investigate the 
subject); (6) creating a commission to study the tax system and to 
propose a plan for a more equitable distribution of the tax burden; (7) 
_ giving the public utility commission power to begin proceedings on its 
own motion; (8). publishing rate schedules on file with the public utili- 
ties commission; (9) giving the public utilities commission power over 
the issuance and sale of securi‘ies and the assumption of other financial 
obligations by public utility companies; (10) reduction of penalty of 
twelve per cent on unpaid real estate taxes; (11) exempting married 
women from paying personal property tax; and (12) making more liberal 
allowances from the teachers’ pension fund. No specific measures were | 
presented covering the other nine recommendations. 

Texas. Governor Ross D. Sterling made thirty recommendations in his 
` short message of January 21. Three were approved in substantially the 
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same form as submitted; seven others were approved in compromise 
form; eighteen were lost. No bills were submitted on the other two. The 
measures approved were: (1) more adequate equalization of educational 
opportunity between country and city: (2) revision of the tax laws to 
lighten the burden on real estate (mostly in the form of constitutional 
l amendments) ; and (3) improved care of dependent children. Those ap- 
proved in compromise form were: (1) segregation of prisoners; (2) re- 
form of criminal procedure; (3) relief of overcrowding at state hospitals 
for insane; (4) development of the state park system ; (5) fixing priori- 
ties in the allotment of public and flood waters; (6) conservation of nat- 
ural resources; and (7) reorganization of the state administrative ma- 
chinery. Those lost included: (1) modernization of the penitentiary ; 
(2) establishment of a state bureau of criminal identification; (3) ex- 
pansion of the highway program; (4) refund to counties of money spent 
on trunk highways; (5) imposition of severance taxes on minerals; (6) 
coöperation with other states to protect cotton growers; (7) eight-hour 
day on public works; (8) minimum wage law for women and children: 
(9) more liberal appropriations to the state department of labor; (10) 
better protection of employees in dangerous occupations; (11) extension 
of workmen’s compensation to employees on the highways; (12) adequate 
regulation of publie utilities; (13) encouraging the use of outside capital 
in the state; (14) strict enforcement of the anti-trust laws; (15) simpli- 
fication of court procedure; (16) soil conservation and reclamation; (17) 
increased facilities for the care of the tubercular; and (18) b i 
ment. 

Nebraska. Governor Charles W. Bryan proposed thirty-five subjects 
for legislative action in his message of January 8. Of these, only four re- 
ceived legislative approval, three others were partially approved, one 
did not require legislative action, and the remaining twenty-seven wers 
lost. Those approved were: (1) memorial to Congress on Muscle Shoals; 
(2) memorial to Congress on the ‘‘lame duck” amendment; (3) reten- 
tion of gasolene tax at present rate; and (4) amendment of the primary 
law to prevent a repetition of the Norris incident. Instead of memorializ- 
ing Congress to reduce the tariff as requested by the governor, a resolu- 
tion was passed asking the U. S. Tarif Commission to raise the tariff on 
corn. Irrigation districts were authorized to own and operate electric 
power plants, but nothing was done to encourage the creation of ad hoc 
districts for the operation of such utilities. A recommendation for re- 
duced state taxes was met by a slight reduction. The legislature refused 
(1) to memorialize Congress on the MeNary-Haugen bill, (2) to au- 
thorize the public development of water power resources; (3) to petition 
Congress to construct flood water reservoirs in western Nebraska; (4) 
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to authorize all cities to establish municipal gasolene stations; (5) to 
create an executive council; (6) to alter the administrative code as re- 
‘quested by the governor; (7) to discontinue expenditures for capital 
outlays; (8) to pass an income tax law; (9) to repeal the intangible tax 
law; (10) to reénact the bank guaranty law; (11) to require that security 
for bank depositors be posted with the state; (12) to establish state sav- 
ings. banks; (13) to repeal the law guaranteeing state and county funds; 
(14) to require state banks to have capital and surplus of at least ten per 
cent of deposits; (15) to require that published bank ‘statements show 
the amount of assets pledged to secure loans or preferred deposits; (16) 
.to prevent chain banks from absorbing state banks; (17) to provide that 
all road materials should be purchased by the state; (18) to exempt from 
tax gasolene used in farmers’ tractors; (19) to make women eligible for 
jary duty equally with men (the women refused an optional jury duty 
statute) ; (20) to create à committee to study old age pensions; (21) to 
remove the party circle from the ballot; (22) to make punishment for 
crimes of violence more severe; (23) to repeal the indeterminate sentence 
law; (24) to make consent of trial judge essential to pardon and parole; 
(25) to raise the minimum penalty under the habitual criminal act in 
felony cases to twenty years; (26) to leave separate trials in felony cases to 
the trial judge; and (27) to permit trial judges to discuss evidence with 
the jury. A proposal by the governor to restore double liability for bank 
stockholders had already been settled by constitutional amendment. 
Minnesota. The thirty-five recommendations made in Governor Floyd B. 
Olson’s message of January 7 were more successful than those of. most of 
the governors whose proposals have been reviewed. Nine were approved; 
the purpose of four others has been accomplished without legislation ; 
the remaining twenty-two were lost, one by a veto of an act which was 
designed to go further than the governor intended. The measures ap- 
proved were: (1) provision of public work for the unemployed, includ- 
ing the construction of a state office building, institutional buildings, and 
an enlarged road program; (2) a bond issue to facilitate the road pro- 
gram, to be retired from the gasolene tax; (3) a ‘‘prevailing wage” law 
for publie work; (4) preference to Minnesota products on publie work; 
(5) creation of a state conservation board; (6) enlargement of the state 
forest nursery; (7) merit system for the employees of the conservation 
department; (8) a constitutional amendment to enable the state to ex- 
change lands with ‘the federal government for forest purposes; and (9) 
creation of a parole board with a full-time chairman. During the ses- 
sion, the newspaper gag law, which the governor had asked to have re- 
pealed, was declared unconstitutional by the United States Supreme 
Court. By administrative order, the governor limited the working hours 
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per day and the working days per week, and established preference far 
residents of Minnesota on all public work. l 

The measures recommended, but lost in the legislature, include: (1) 
requirement that during the depression publie work be done by hand 
rather than by machine, where practicable; (2) passing appropriations 
at least one week before adjournment; (8) repeal of all per capita tax 
limit laws; (4) further reclassification of property for taxation; (5) 
payment by the state of a definite sum per acre for forest lands; (6) ap- 
propriation for a land economic survey; (7) public development of water- 
power resources; (8) memorial to Congress urging federal generation 
of electricity in the Mississippi River in connection with navigation 
works, for sale to municipalities; (9) creation of a commission to study 
public utility regulation; (10) further extension of supervision of the 
railroad. and warehouse commission over telephone companies; (11) 
repeal of the Brooks-Coleman law, relating to franchises of public utili- 
ties; (12) addition of twelve police officers to the state bureau of criminal 
apprehension; (13) giving the prosecuting attorney the right to reply to 
the argument of counsel for the defense in criminal cases; (14) giving 
county attorneys power to file informations in criminal eases; (15) chain 
store tax; (16) compulsory old age pension law; (17) uniform primary 
election ballot (open primary); (18) trial by jury for contempt of court 
in labor disputes; (19) granting a hearing as prerequisite to the issuanca 
of injunctions in labor disputes; (20) exclusion of labor unions from 
the operation of anti-trust laws; and (21) establishment of a state print- 
ing plant. The act which was vetoed would have established a metropoli- 
tan sanitary district in the Twin City area to control the pollution of 
the Mississippi River by sewage. 

California. The recommendations of Governor James Rolph, Jr., to 
the legislature in his message of January 6 were on the whole very 
hospitably received. Of twenty-four subjects mentioned, twelve were ap- 
proved, six others were approved in part, three were lost, and no action 
was taken on three others. Those approved were: (1) enlargement and 
modernization of state welfare institutions; (2) enlargement of state 
prisons to give opportunity for segregation and wholesome employment 
for inmates; (3) centralization of supervision over local taxation, in- 
eluding the creation of a state agency for fact-finding in taxation for 
state and municipalities; (4) restrictions on the levy of special assess- 
ments for local improvements; (5) oil and gas conservation; (6) amend- 
ment of anti-trust laws to permit certain trade agreements; (7) imposi- 
tion of more severe penalties for the evasion of the gasolene tax, and 
shortening of period for paying the tax; (8) easing of burdens of assess- 
ment in reclamation and irrigation districts; (9) study of overlapping 
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services of educational institutions; (10) #airer distribution of highway 
improvements between rural and urban areas and between sections of 
the state; (11) permitting the construction of state highways through 
incorporated cities; and (12) codification of the law relating to building © 
and loan associations. Those approved in part include: (1) further de- 
velopment of institutions for the blind and feeble-minded (only the lat- 
ter group was taken care of, although tha ‘‘needy blind’’ law was re- 
vised) ; (2) no new sources or increased rates of revenue (marine insurers 
were added to those taxed, and provision was made for a state ad valorem 
tax on property in the event of a deficiency); (3) keeping special ap- © 
propriations (outside the budget) to the lowest possible amount (the 
finance director was active during the session to discourage such appro- 
priations, and all of those made were reduced by the governor by about 
ten per cent); (4) reapportionment without regard to sectional, indi- 
vidual, or party interests (San Francisco is dissatisfied and the San 
Joaquin valley is somewhat under-represented); (5) abolition of toll 
bridges (a study is to be made of the feesibility of acquiring the most 
important toll bridge in the state); (6) changing term of office of all 
members of boards and commissions and of all officers to permit an in- 
coming governor to make appointments fo all positions at the time of 
inauguration. Twenty-one tenure bills were passed, providing for ‘‘stag- 
gered terms’’ for members of as many boards and commissions. The gov- 
ernor is given one new appointment to each board on January 15 after 
his inauguration, and another new appointment or two to each board each 
year or two thereafter, depending on the number of members. The gov- 
ernor’s recommendation that a general p_an of water conservation and 
utilization be adopted did not prevail; bat existing projects were con- 
tinued, and a few new ones were started. This problem is being worked 
upon at present by the water resources commission and an interim 
joint legislative committee. Proposals for a new actuarially-sound teach- 
ers’ retirement act and a teachers’ tenure law were introduced in ac- 
cordance with the governor’s recommendation, but both were lost. No 
action was taken on the governor’s suggestion (1) that the home market 
be protected for the benefit of California farmers; (2) that utilities be 
regulated by officials friendly to the idea and spirit of regulation (the 
governor can deal with this through his appointments); and (3) that 
the mining industry be stimulated and revived. 

-Wisconsin. Governor Philip F. LaFollette was quite successful with 
his recommendations to the legislature. Of thirteen proposals made in his 
message of January 15 and three others made in a subsequent message 
in June, nine were adopted as recommended, one was followed in part, 
- and six were lost. Those adopted, however, were, for: the most part, the 
major items recommended. 
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Proposals approved were: (1) creation of a legislative council com- 
posed of representatives of the legislature, representatives of business 
appointed by the governor, and the governor himself, to sit between 
legislative sessions and prepare a legislative program; (2) proposal to 
the people of a constitutional amendment to establish the initiative and 
referendum (since constitutional amendments in Wisconsin must be pro- 
posed by two successive legislatures, there must be another approval in 
1933 before the people may vote on the proposal); (3) inauguration of 
a grade-crossing elimination program to relieve unemployment, financed 
by an Increase in the gasolene tax; (4) decreased taxes on real estate and 
inereased taxes on large incomes (this was accomplished by omitting a 
state levy and relieving the counties of some road maintenance formerly 
financed through general property tax, and by increasing the income 
tax rates in the higher brackets); (5) extension of the period for the 
audit of income tax returns, enabling the state to go back further in 
detecting delinquencies and errors and to collect back taxes; (6) repeal 
of a law which provided for progressive reduction of taxes on life in- 
surance companies, thus stabilizing the tax at the current rate; (7) 
revision of the law relating to the use of injunctions in labor disputes 
(a comprehensive labor code was adopted of which this is a part); (8) 
creation of an interim committee on unemployment; and (9) creation 
of a similar committee to study the banking problem. Tha two commit- 
tees Just mentioned reported to a special session of the legislature which 
met on November 24. 

The administration power and public utility program consisted of two 
constitutional amendments and three bills. Of these, the constitutional 
amendments and two bills were approved. These included: (1) an amend- 
“ment, already once approved, to permit municipalities to issue mortgage 
bonds against utility plants without having such bonds come under the 
constitutional five per cent debt limit; (2) an amendment (first adop- 
tion) to permit the state to acquire water power and to generate and 
distribute electricity; (3) an act creating a state utility corporation to 
develop plans for a unified system of generating and supplying electric 
power in all parts of the state; and (4) revision of the public utilities law 
providing for much stricter regulation of such utilities than heretofore. 
The bill which was lost would have authorized municipalities to establish 
competing services with existing public utilities. 

The other bills lost included: (1) an amendment of the election laws 
to declare elected any candidate who receives a majority vote in the 
primary; (2) taxation of all dividends as income, regardless of the source 
from which derived; (3) repeal of the reciprocal clause applying to the 
taxes of foreign fire insurance companies; (4) repeal of the reciprocity 
clause of the inheritance tax law; (5) strengthening of the corrupt prac- 


84. THE AMERICAN POLITICAL SCIENCE REVIEW. 


tices act; and (6) licensing of chain stores (was passed by both houses, ` 
but lost under a technicality in a filibuster at the end of the session). 

Pennsylvania. On entering upon his second term, Governor Gifford 
Pinchot proposed seventeen subjects for legislative action. Hight of these ` 
were presented in his message of January 20, and nine in a message 
dated February 10. Of the eighteen, only three were approved by the 
legislature; one more, while disapproved by the legislature, was accom- 
plished by administrative action. Ten others were lost, and no bills were 
introduced on the other three. The three successful proposals were: (1) 
to add 20,000 miles of road to the state highway system; (2) to prevent ' 
the unfair use‘of injunctions in labor disputes; and (3) to propose an 
amendment to the constitution to allow the state and its counties to grant 
old age pensions. While the governor’s recommendation that the famous 
' coal and iron police be abolished was not approved, he gained the same 
result by revoking the commissions of all such officers in the state. 

Most of the recommendations were disapproved, including some of the 
major planks in the administration program. These included: (1) aboli- : 
tion of the public service commission; (2) creation of a ‘‘fair rate 
board;’’ (3) revision of the election laws to prevent fraud; (4) assist- 
ance to disabled ex-service men: (5) stopping stream pollution; (6) re- 
ducing taxes on business; (7) no new taxes (a tax was placed on the 
gross receipts of motor vehicle transportation companies) ; (8) study of 
unemployment insurance; (9) reduction of inheritance tax; and (10) 
exemption of small estates from inheritance tax. Subjects Hentioned in 
the messages but not acted upon by the legislature included: (1) pub- 
licity for all state activities; (2) strict enforcement of the prohibition 
‘act; and (3) prevention of political assessments of public employees. 
These were left to be handled by administrative action.’ 

Harvey WALKER. 

Ohio State University. 


State Legislation on Public Utilities in 1931. Successful regulation 
of public utilities by state agencies was a subject of dominant interest to 
the legislators in a majority of the American states in 1931. This con- 


* Summary 

Adcpted Per cent Per cent No bills 

Governor Proposale Adopted in pert adopted Lost lost fniroduced 
Rolph of Calif. ......24 12 6 75 8 1244 3 
Cross of Conn. ...... 28 6 2 28 11 89 9 
Olson of Minn. ...... 85 9 0 25 22 63 4 
Bryan of Nebraska ..35 4 3 20 27 77 1 
Pinchot of Pa. ...... 17 3 0 17 11 64 3 
Sterling of Texas ....80 3 À 33 18° 60 2 
LaFollette of Wis. ...16 9 1 62 6 38 0 
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clusion is supported by the abundance and significance of the legislation 
on that subject enacted by thirty-nine of the forty-three legislatures hold- 
ing sessions during the year. 

This legislation readily lends itself to the following significant topical 
classification: strengthening and extending state regulation; regulating 
holding companies; rates and rate bases; public ownership, operation, 
and development; rural electrification; taxation; and regulating motor 
carriers, i AS 

Strengthening and Extending State Regulation. Messages of at least 
six governors indicated that in their opinion the experiment with regard 
to utilities regulation under present agencies and laws is more or less of 
a failure. Governor Wilbur L. Cross, of Connecticut, informed the legis- 
lature that ‘‘at present our public utilities commission has inadequate 
jurisdiction over rates and services of light and power companies except 
on complaint, [and] ... no jurisdiction over the accounting of so-called 
public service corporations, and their issue and sale of securities, or 
their assumption of other financial obligations.’’* The three bills embody- 
ing the governor’s recommendations were voted down by both the House 
and Senate.’ 

Governor C. Ben Ross, of Idaho, reported: ‘‘There is a growing dis- 
satisfaction with the results obtained in the operation of the public utili- 
ties under our present public utilities commission.” He recommended 
that the commission be reduced to one man, and that his salary be placed 
at a figure to attract an outstanding individual to the office.* The bill 
embodying his plan failed to pass the legislature.’ 

Governor Dan W. Turner, of Iowa, after pointing out that Iowa is 
one of the few states ‘‘ without adequate law regulating and controlling”? 
the activities of public service corporations, recommended the creation 
of a public service commission with powers of regulation applying to all 
forms of utility enterprises. A bill embodying the governor’s plan was 
rejected by the House by a vote of 67 to 34." 

Governor Harry H. Woodring, of Kansas, questioning the effective- 
ness of control and regulation as exercised by the public service commis- 
sion, said that he was ‘‘convinced that current telephone, gas, and electric 
rates demonstrate that the law does not now achieve the desired result.’’8 

Governor Gifford Pinchot, of Pennsylvania, left no doubt regarding 


+The legislatures of Arkansas, Tennessee, Utah, and West Virginia, although 
in session, enacted no significant legislation on the regulation of public utilities. 

* Connecticut, Senate Journal, 1931, p. 60. 

* Ibid., pp. 278, 826-831 (Senate Bills No. 484, 436, 487). 

tU. 8. Daily, Supplement, Feb. 16, 1931, p. 52. š Senate Bill No. 69. 

SU. 8. Daly, Supplement, Feb. 16, 1931, p. 52. T House Bill No. 437. 

"U. 8. Daily, Supplement, Feb. 16, 1981, p. 52. 
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his opinion of the public service commission of that state when he said: 
“Whenever, as in Pennsylvania, the. public service commission is the 
eat’s-paw of the corporations instead of the protector of the people, wide- 
spread injustice is inevitable.’ 

Governor Ross 8. Sterling reported that ‘Texas ne no adequate 
utility regulation; therefore we advocate legislation for the proper pro- 
tection of the consuming public.’’?° 

The most emphatic denunciation of the existing ob of regulation 
eame from Governor Julius L. Meier, of Oregon, who informed the legis- 
lature that regulation as it now exists ‘‘has proven an utter failure. ’”’™ 
He proposed a plan of complete reorganization which the legislature 
substantially put into effect." 

On the other hand, the governors of Illinois, West Virginia, and Cali- 
fornia commended the successful administration of their public service 
commissions. According to Governor Louis L. Emmerson, the Illinoïs com- 
mission, ‘‘completely reorganized during the past biennium,” gives 
‘prompt consideration to all matters before it... [and] has a well de- 
fined and comprehensive program for the next biennium.’ i 

Governor James Rolph, Jr., of California, indicated the success of 
regulation in that state as follows: ‘‘Effective regulation of publie utili- 
ties has been one of the best and most outstanding achievements of the 
progressive movement in California. Its benefits have fallen alike upon 
the public and the companies. Formerly,: the great corporations were 
the masters of the state. Regulation has made the utility corporations 
public servants entitled to public respect and assistance.’’* 

Bills providing for drastic reorganization of the regulatory agencies 
were introduced in: the legislatures of Idaho, Iowa," Texas,’ West 
Virginia, Pennsylvania,’® and Oregon.” Such bills attained passage 
only in Oregon. 

The proposals considered by the legislature of Pennsylvania deserve 
more than passing notice. Reports on proposed. reorganization were made 
by Senate and House investigating committees. The Senate committee. 


*U. 8. Dauy, Supplement, Feb, 16, 1981, p. 54. # Ibid., p. 54. 
A Ibid, p. 53. * Bee below, p. 87. 
AU, 8. Daily, Supplement, Feb. 16, 1981. 4 Ibid., p. 51. 


3 Senate Bill No. 59 proposed the abolition of the public utilities commission 
and substitution of a single commissioner. 

. # House Bill No. 848 proposed to create a public service commission with broad 
powers. | 

* House Bill No. 306 proposed to create a publie utilities commission. 

# House Billa Nos. 109 and 74 proposed to create a ‘ ‘people’s counsellor”? and 
elect by popular vote the counsellor and commission. 

* House Bills Nos. 1630, 1631, 1632. 

* House Bill No. 77. 
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recommended that the power of appointing the members of the commis- 
sion be vested in the state superior court in order that it might ‘‘tend 
to remove the commission from polities.” Governor Pinchot, in opposi- 
tion, commented that this ‘‘would not only leave the commission in poli- 
ties but drag the superior court in with it.’’** The Senate committee 
further recommended the creation of a ‘‘people’s counsel,’’ to represent 
the rate-payers, under the jurisdiction of the attorney-general.** 

The House committee, following Governor Pinchot’s suggestions, by 
a vote of five to two, reported that ‘‘the public service commission of 
Pennsylvania has lost the confidence of the people,’’ and recommended 
abolishing the present commission and substituting a ‘‘fair-rate board.’’ — 
The committee also recommended that the members of the board be ap- 
pointed and removed by the governor in order that ‘‘definite responsi- 
bility for the actions of the public service commission be concentrated 
in the chief executive of the commonwealth.’’** Bills embodying the above 
features were approved by the House, but failed of passage m the Senate. 

The reorganization of the public utilities regulatory agencies in Oregon 
was probably the most significant utilities legislation in 1931. The exist- 
ing public service commission was abolished and a ‘‘commussioner of 
publie utilities of Oregon” was substituted. The commissioner is ap- 
pointed for a four-year term. He may be removed by the governor ‘‘for 
any cause deemed by him to be sufficient,’’ following presentation of 
charges and a hearing; and removals are not subject to court review.?* 
No other state has gone so far in placing the removal power in the hands 
of the governor. 

In addition to the functions hitherto vested in the commission, the 
commissioner is given the duty of acting as the representative of ‘‘the 
patrons, users of the service, and the public generally in all controversies 
respecting rates, charges, valuations, services, and all matters of which he 
has jurisdiction .. . to protect said patrons [ete.] ... from unjust and 
unreasonable exactions and practices, and to obtain for them adequate 
service at fair and reasonable rates.” He is, furthermore, authorized to 
investigate rates, services, ete., on his own initiative.” 

The almost universal need of inereased appropriations for salaries, in 
order to secure efficient members of the staff, and for expert assistance, 
was recognized in only a few states. Salaries are still too low in most 
instances to draw eminent lawyers, business men, engineers, and account- 
ants into the service of state regulation of utilities. The recently created 
single commissioner of Oregon receives an annual salary of $7,500.77 

2 U. 8. Daily, April 17, 1981, p. 8 "Ibid. | 

30. 8. Daily, May 28, 1981. “Oregon, Laws, 1931, Chap. 108, Sec. 1. 

# Thid., Bee. 5. * Tbid., Sec. 6. 

" Ibid., See. 1. 
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New Hampshire increased the salaries of the commissioners to $5,000 a 
year,# a sum considerably below that paid the state judges. The financial 
difficulties of utilities regulation in New Hampshire, it is believed by 
the commission, will be materially lessened by an act of the 1931 legis- 
lature allowing the commission to charge the cost of a rate investigation 
back to the utility involved. | 

The significant provision of the act is as follows: ‘“‘Whenever any 
investigation shall be necessary to enable the commission to pass upon 
the reasonableness of the rates or charges by a public utility, the utility 
shall pay to the commission its expenses involved in the investigation, 
including the amounts expended by it for experts, accountants, or other 
assistants and the salaries and expenses of all employees of the commis- 
sion for the time actually devoted to said investigation . . . such expenses 
with six per cent. interest to be charged by the utility to operating ex- 
penses and amortized over such period as the commission shall deem 
proper and allowed for in rates ta be charged by the utility.” 

The significance of the act is that investigations will no longer be 
avoided for lack of appropriations, and that the side of ‘the public in 
a case or hearing may now be as well prepared and presented as the 
side of the utility invariably is. 

A law of similar nature was enacted by the legislature of Kansas, pro- 
viding that the utilities shall pay the cost of investigations conducted 
by the commission relative to reasonableness of rates ang adequacy of 
service,*° E 

The legislatures of Kansas, South Carolina, un Oklahoma appropri- 
ated substantial sums for the investigation of rates and practices. The 
public service commission of Kansas was granted $100,000 for the next 
bienniurs to be used'in investigating rates and practices of public utilities 
and holding companies and to defray the expenses of litigation, if any, 
growing out of such investigation.” In South Carolina, $50,000 was made 
available for an investigation of ‘‘rates charged for electricity through- 
out the state.’’ The investigation was to be conducted by a committee of 
five citizens appointed by the governor, and a report submitted to the 
governor and railway commission by January 19, 1932.7* The commis- 
sion in Oklahoma was authorized to expend $50,000 for the purpose of 
determining the valuation of utilities for rate-making purposes.’ 

The staffs of the commissions of Ohio and Vermont were somewhat 
_ strengthened by legislative acts. In the case of Ohio, assistants to be as- 


* New Hampshire, Laws, 1981, Chap. 149. ® Ibid., Chap. 127. 
» Kansas, Laws, 1931, Chap. 240. “Jbid., Chap. 81. 
=" U, 8. Day, June 27, 1931. 

= Oklahoma, Laws, 1931, Chap. 20, Art. 10. 
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signed to the commission may be appointed by the attorn2y-general ;% 
while the commission in Vermont was authorized to employ experts.” 
A Wisconsin bill authorized the commission of that state to employ addi- 
tional statisticians and provided the necessary funds for their salaries.** 

The authority and duties of the commissioners in many states were 
substantially increased. Space permits the mention of only the outstand- 
ing changes. (1) The Indiana commission was authorizec to grant a 
utility the right to relocate its facilities when in the opinion of the com- 
mission the local authorities had unjustly withheld their consent.’ (2) 
‘Public heating companies’? in Maine were added to the list of public 
utilities and brought under the ‘‘jurisdiction, control, and regulation”? of 
the public utilities commission. (3) ‘Water companies in New York 
State were brought under the general jurisdiction and control of the pub- 
lie service commission.®® (4) ‘‘Certificate of convenience and necessity’? 
must be obtained from the Vermont commission before a utility in that 
state may begin operation; likewise approval for the sale or lease of prop- 
erty must be secured from the commission.# (5) Compulsory reporting 
and forms for reports and accounts of publie service companies were 
placed under the jurisdiction of the corporation commission of North 
Carolina.** (6) A noteworthy addition to the powers of the Wisconsin 
commission is the authority to prohibit the declaration of dividends on 
common stocks when, after a hearing, it appears that the zapital of the 
company is impaired.*? 

Regulation of Holding Compantes. Legislation intended to bring hold- 
ing companies under the jurisdiction of state commissions was considered 
at length by the legislatures of at least six states. Such proposed legisla- 
tion failed to receive the approval of both houses in Missouri and Penn- 
sylvania, while the legislatures of Kansas, North Carolina, Oregon, and 
Wisconsin enacted precedent-making laws in that field. 

The Kansas law provides that no foreign holding company may acquire 
the stock or control of a local utility without first agreeing to inform 
the publie service commission as to the transaction between the local 
utility and the holding company, and ‘‘to submit to the jurisdiction of 
the commission in so far as such transactions affect the rat2 or charge to 
be made” by the local utility. Management, engineering, and construc- 
tion contracts between holding companies and operating utilities, to be 

“Ohio, Laws, 1931; Senate Bill 265. * Vermont, Laws, 1931, No. 98. 

= Wisconsin, Laws, 1981, Chap. 183. - “Indiana, Laws, 1931, Chav. 126. 

“Maine, Laws, 1931, Chap. 126. “New York, Laws, 1931. Chap. 716. 

‘Vermont, Laws, 1981, Act. No. 101 (Senate Bill 21). 

“North Carolina, Laws, 1951, Chap. 455, Sec. 1. 

“Wisconsin, Laws, 1931, Chap. 188. 

# Kansas, Laws, 1981, Ohap. 239, Sec. 1 (2) g. 
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legal, must be submitted to and approved by the commission.“ No service 
charges, ete., may be included in the operating costs as a basis for rate- 
making unless and until such costs have been submitted to the commission 
by the utility ‘‘setting out in detail the various items, cost for services 
rendered, and material or en à furnished by the holding or affiliated 
company.” 

Jurisdiction of the commission is ami over holders of the voting 
capital stock of all publie utility companies under the jurisdiction of the 
commission to such extent as may be necessary to require the dis- 
closure of owners of one per cent or more of the voting capital stock. The 
commission was also granted jurisdiction over affiliated companies to 
the extent of access to all accounts and records relating to transactions 
between the operating company and the affiliated company.“ 

. The corporation commission of North Carolina was authorized to re- 
quire public service companies to submit for its approval or disapproval 
all contracts made with any holding, managing, or operating company or 
company selling services of any kind. À contract or agreement may be 
disallowed if in the judgment of the commission it is unjust or unrea- 
sonable or designed to conceal or dissipate the net earnings of the public 
service company. | 

According to an Oregon act, any public utility doing business in the 
state must file with the public service commissioner all contracts with 
holding or management companies relating to construction, operation, 
maintenance, management, service, financial advice, purchase of prop- 
erty, material, or supplies, or use of property. The commissioner is di-’ 
rected to investigate every contract and determine whether it is fair and 
reasonable and not contrary to the public interest. His approval is neces- 
sary before a contract may be executed.® 

The Wisconsin commission was given extensive er over holding 
companies by an act requiring a written approval of the commission be- 
fore any contract or arrangement between a public utility and an ‘‘af- 
filiated interest” shall be ‘‘valid or effective.’’ The wording of the pro- 
- vision relating to the objects of such contracts is substantially the same as 
that of Oregon, explained above. By the act, a foreign affiliated company 
is deemed to be doing business in the state when it is rendering services 
to a local operating company.“ 

Anti-merchandising laws were enacted in Kansas and Oklahoma. The 


# North Carolina, Laws, 1931, Chap. 445, Sec. 1 (b). 
“Oregon, Laws, 1931, Chap. 108, See. 9. 
© Wiseonain, Laws, 1931, Chap. 188. 
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laws, which are almost identical in wording, prohibit individuals, firms, 
or corporations ‘‘engaged in the manufacturing, transporting, distribut- 
ing, or selling of ges, water, electricity, or electrical current’’ from en- 
gaging in the manufacture or sale (wholesale or retail) of articles or 
products except those ‘‘which are the direct product of the business of 
manufacturing or distributing said utility service.” Similar bills were 
introduced, but not passed, in the legislatures of rea California, 
Illinois, and Missouri.“ 

Rates and Rate Bases. Little attention was paid i in most states to the 
problem of rates and fair rate bases which figured so prominently in 
utility discussion in 1930.52 

The Pennsylvania house investigating committee, following Governor 
Pinchot’s lead, recommended the abandonment of the reproduction-cost 
new-theory and the substitution of the prudent investment theory for 
establishing a fair rate base. This could be accomplished, in the opinion 
of the committee, by compelling the acceptance of the prudent invest- 
ment plan as a condition for granting charters and approving mergers. 
A bill embodying the principle was passed by the house of representatives, 
but was lost in the senate.®® 

Public Ownership, Operation, and Development. Public ownership in 
the form of municipal, district, or state ownership, and state develop- 
ment of public utilities, received consideration by the legislatures of a 
dozen or more states. The most advanced scheme for public ownership 
end operation yet devised in an American state was inaugurated by the 
Wisconsin legislature, following the recommendations of Governor La 
Follette. The scheme is embodied in two acts and two proposed constitu- 
tional amendments. One act creates the ‘‘public utility ecrporation of 
Wisconsin.” The corporation is to be governed by five directors ap- 
pointed for ten-year terms by the governor and senate, and is authorized 
to contract for the purchase or lease and operation of public utilities; 
to act as advisers to municipalities creating power districts; to make a 
survey of the resources for production and distribution of light, heat, 
water, and power; and to recommend a ‘‘state-wide plan for... an 
economical development of such resources . .. as will best secure... an 
abundant and cheap supply of these essential services.” These functions 
are to be exercised only upon the approval of the publie service commis- 
gion.®*. 

The second act provides for the creation of power districts comprising 

® Kansas, Laws, 1931, Chap. 233, Sec. 1. Oklahoma, Laws, 1981; San. Bill 96. 

TU. 8. Day, June 13, 1931; April 20, 1931. 

"See this Review, Feb., 1981, pp. 104-106. 

=U. 8. Daily, April 29, 1981; May 1, 1931; May 2, 1931. 

H Wisconsin, Laws, 1931, Chap. 314. 
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cities and villages and intervening rural communities. Such districts are 
authorized to generate, transmit, and sell électrical energy under the 
jurisdiction of the state public service commission.** It is the intention 
of the promoters of the scheme ultimately to incorporate these districts 
in a unified state electric power system.*° 

The proposed constitutional amendments provide (1) ‘for state own- 
ership of publie utilities, and (2) for an increase in the borrowing ca- 
pacity of municipalities for the purpose of acquiring public utilities. The 
second amendment has now been approved by two successive legislatures 
and will be submitted to a popular referendum, but the first must be ap- 
proved by the legislature in 1933 before being so submitted? 

Laws, somewhat similar to that of Wisconsin, for the establishment of 
power or public utility districts were enacted by the legislatures of 
Arizona, Oregon, and Wyoming. The Public Ownership District 
Power Law of Washington, which was adopted by the voters at the No- 
vember, 1930, election, also went into effect.’ 

The outstanding legislation in the field of state development of elec- 
trical power was the New York act creating the ‘‘Power Authority”? of 
New York, whose chief duty is to develop hydro-electric power on the 
St. Lawrence River. According to Governor Roosevelt, the legislation 
‘‘ definitely establishes the policy and principle of constant, inalienable, 
public ownership and control for all time to come.’’*? The Power Au- 
thority consists of five trustees appointed by the governor. They are di- 
rected to codperate with the United States and Canadian governments 
for the improvement and development of the ‘‘international rapids’’ 
section of the St. Lawrence River, and to develop hydro-electric power 
for the benefit of the people of New York State. They are specifically di- 
rected to reserve a portion of the power to sell directly to municipalities, 
and to enter into contracts with companies formed for the sale, trans- 
mission, and distribution of the enrrent. The contracts are to be so drawn 
that the advantages of publie ownership may be transmitted to the con- 
sumer, and that a greater use of power may be encouraged. ‘‘By means of 
such a contract, it is intended to escape from the technicalities of rate 
regulation under the public service commission law and to afford con- 
sumers the protection of contractual undertakings.” The Power Au- 
thority is authorized to acquire property by purchase or condemnation 
under the right of eminent domain.** 

Several important laws were passed relating to municipal cit 


5 Tbid., Chap. 50. “U.S. Datly, Jan. 23, 1931. 

" Ibid., June 20, 1931. 5 Arizona, Laws, 1981, Chap. 96. 
= Oregon, Laws, 1981, Chap. 279. © Wyoming, Laws, 1931, Chap. 127. 
“ Washington, Laws, 1931, Chap. 1. SU, 8. Daily, March 6, 1931. 


* Ibid. . “New York, Laws, 1981, Chap. 772. 
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and operation. Laws in Kansas, Nevada, and South Dakota made it more 
difficult for municipalities to sell their publicly owned utilities to private 
companies. Sale of municipal electric plants by cities in Kansas and 
Nevada‘ can be made only after a popular referendum; while in South 
Dakota the vote necessary to approve the sale of municipally-owned pub- 
lie utilities was increased from 55 to 60 per cent." 

A comprehensive municipal ownership law was enacted in Nebraska 
by the initiative and referendum. Among other things, it provides that 
municipally owned electrical plants may sell electric energy outside the 
corporate limits of the municipality. Such utilities may also exercise the 
right of eminent domain.© | 

The cities and towns of Oregon, if they choose, may ‘‘determine by 
contract or prescribe by ordinarce’’ the quality and character of services 
rendered and the rates charged by public utilities furnishing services in 
the municipality. The contracts or ordinances must be submitted for the 
approval of the commissioner of public utilities, but his disapproval may 
be set aside by a vote of the municipal electorate. Such contracts or agree- 
ments are effective for a period of five vears, and may nct be altered 
within that period by the commissioner.® 

Cities and towns in Oregon owning electric plants which do not supply 
electricity to consumers outside their corporate limits may use the sur- 
plus net earnings of such plants for the reduction of general property 
taxes, but only in case all debts, including interest thereon, have been 
paid, and an adequate depreciation and replacement reserve has been 
set up."° 

Although the Wisconsin legislature seemed to favor municipal owner- 
ship in its plan for comprehensive state development of utilities, the 
senate defeated, by a vote of 16 to 15, a bill authorizing municipalities 
to compete with existing privately owned utilities.™ 

A South Dakota law conferred upon municipalities the right of munic- 
ipal ownership and operation of water, light, power, and heat plants.” 

Rural Electrification, The desire to further rural electrifization and to 
furnish an ‘‘abundant and cheap supply’’ of electrical current for ag- 
ricultural purposes was an important factor in securing favorable ac- 
tion on the creation of ‘‘power districts’? in Washington, Oregon, Wis- 


= Kansas, Laws, 1931, Chap. 185. 

“= Nevada, Laws, 1931, Senate Bill No, 108. 

= South Dakota, Laws, 1931, Chan. 195. 

“ Nebraska, Laws, 1981, Chap. 116 (initiated law, 324). 
® Oregon, Laws, 1931, Chap. 108. See. 8. 

"Ibid, Chap. 275, Sec. 1. 

7 Senate Bill No. 10. See U. 8, Datly, June 20, 1931. 

3 South Dakota, Laws, 1931, Chap. 194. 
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consin, Wyoming, and Arizona. The same motive was featured in the ar- 
gument favoring the creation of the Power Authority in New York. 
One purpose stated in the act creating the Power Authority was to ‘‘per- 
mit domestic and rural use [of electricity] at the lowest possible rate 
and in such manner. as to encourage increased domestic and rural use of 
, electricity.’’™ 

The Maine legislature passed an act having the aah taba title ‘An 
Act to Provide Adequate Rural Electric Service, at Just and Reasonable 
Rates, Throughout the State of Maine.’ The act provides that in case 
the company serving a given territory fails to supply ‘‘reasonably ade- 
quate service’’ three or more persons injured by such failure may form 
a corporation ‘‘for transmission, use, and sale of electricity’’ in said terri- 
tory, and any company authorized to furnish electricity throughout such 
territory shall supply the new corporation with current at reasonable . 
rates to be preseribed by the public utilities commission. 

Taxation of Public Utilities..Ten or more states either considered or 
enacted new legislation relating to taxation of public utilities. Alabama 
imposed on electric companies a license tax based on gross receipts.” 
Idaho’: and South Carolina’ imposed an excise tax on all electric energy 
generated within the state. The legislature of Oregon. authorized munici- 
“pélities to levy a privilege tax on public utilities operating in the municei- 
pality without a franchise." An export tax and an excise tax on electric 
energy were considered by the legislature of. Vermont, but both measures : 
` were set aside for.a joint resolution creating a special commission to in- 
vestigate and report on taxation of public utilities in generál.” Bills 
designed to impose an excise tax on hydro-electric plants and a license 
tax on telephone instruments were killed in the Montana house.f° It was 
proposed in the Missouri legislature to ‘‘assess and collect a rental tax on 
all publie utilities using public highways, pe a and state lands.’’ 
The bill failed.’ | 

Special consideration was given by the governors and legislators of 
Florida, Oregon, and Washington to the proposal to tax publicly-owned 
utilities. Governor Meier, of Oregon, favored the proposal on the.ground 
that such taxation is necessary to prevent an increased burden of taxa- 
tion being thrown ‘‘on citizens not participating in the benefits of the 


"= New York, Laws, 1931, Chap. 772, Sec. 5. 

™ Maine, Laws, 1981, Chap. 280. 

T Alabama, Laws, 1981, No. 277. 

"Idaho, Laws, Extraordinary Sess., 1931, Ohap. 3. 
"South Carolina, Act. No. 258. 

F Oregon, Laws, 1981, Chap. .234. 

® Vermont, Laws, 1931, Joint Resolution, 804. 
.. Montana, Legislature, 1931, House Bills 277, 886. 

Missouri, Legislature, 1931, House Bill 265. 
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service.” A bill was introduced in the senate of Washington, at the re- 
quest of the tax investigation commission, providing for a five per cent 
excise tax on the gross earnings of municipally-owned utilities.** Although 
no legislation resulted, it is significant that a few American states are 
considering the policy of taxing municipal plants—a policy which is uni- 
versally followed in Great Britain. 

Regulation of Motor Carriers. At least one-half of the states enacted 
legislation in 1931 relating to the regulation of motor carriers.” 

The relation of railroads to motor transportation was considered in 
a few instances. A Massachusetts act authorized railroads to operate 
motor carriers. Montana required the board of railroad commissioners, 
in passing upon applications for ‘‘certificates of convenience and neces- 
sity,’’ to consider the effect of such competition upon the railroads and 
other existing transportation companies. On the other hand, the governor 
of Minnesota vetoed a bill seeking to raise the rates of motor carriers 
to the level of railroad freight rates, on the ground that the bill would 
tend ‘‘to force the common carrier trucks out of business and restore to 
the railroads the so-called less than carload lot transportation busi- 
ness,’ 784 i l 

Laws extending the general regulatory powers of the publie service, 
commission over motor carriers were enacted in Alabama, Indiana, and 
Michigan. Regulation of contract or private carriers, as well as common 
carriers, was provided for in Colorado, New Mexico, Kansas, and Wyo- 
ming. The commissions of Connecticut and Maryland (for cities of 
50,000 or more) were charged with the regulation of taxicebs. Certifi- 
cates of convenience and necessity must be procured by motor carriers 
operating in Georgia, Ilinois, and Montana. Mileage taxes or excise taxes 
were imposed upon motor carriers operating in Georgia, Pennsylvania, 
and Kansas, The regulation of freight carriers as well as passenger car- 
riers was authorized by the Missouri legislature. Provisions relating to 
maximum weight, length, and width of trucks or buses were enacted 
in Alabama, Illinois, Maine, Montana, North Dakota, and Rhode Island. 
A maximum number of working hours for drivers was established in Ar- 

U, §. Daily, Jan. 20, 1931; Jan. 21, 1931. 

= The references to 1931 acts mentioned in this section are: Alabama, Nos. 146, 
273; Arkansas, No. 157; California; Chap. 195; Colorado, Chaps. 120, 121, 122; 
Connecticut, Chap. 8; Georgia, Acts Nos. 10, 11, 12; Dlinois, House Bills 1198, 
1199; Indiana, Chaps. 86, 152; Maine, Chap. 278; Massachusetts, Ohap. 408; Michi- 
gan, Acts Nos. 191, 212, 812; Missouri, page 304; Montana, Chaps. 171, 184; New 
Mexico, Chap. 186; New York, Chap. 531; North Dakota, Chaps. 188, 190; Ohio, 
House Bill No. 513; Sen. Bill, No. 238; Oregon, Chap. 118; Pennsylvania, Chaps. 
265, 354; Rhode Island, Chap. 1784; South Carolina, Acts No. 575; South Dakota, 
Chap. 183; Texas, House Bill 335; Vermont, Acts Nos. 77, 81; Wyoming, Chap. 133. 

MU, S. Daily, May 1, 1931. | 
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kansas and Georgia. Agents of motor carrier transportation companies 
‘in California must now be licensed. California and Colorado extended 
state regulation over interstate carriers, as well as intrastate carriers, in 

so far as the federal constitution permits, ; 

The New York publie service commissioń and the transit commission : 
were given regulatory powers over omnibus companies. Such regulation 
includes rates, services, and security issues. The Texas railway: commis- 
sion was authorized to prescribe minimum rates for motor carriers. Such 
carriers holding ‘‘certificates of convenience and necessity’’ were denied 
the right to act as contract carriers. The South Carolina legislature set 
up a commission to investigate both freight and passenger carriers in 
that state and to recommend appropriate legislation. 

Conclusion. The legislatures ot the American states enacted an unprec- 
edented quantity of utility legislation in 1931. The above analysis of 
the laws seems to indicate ‘that the public is demanding more drastic 
regulation, by more capable and better financed commissions with more 
efficient staffs; and that where the effectiveness of regulation is being 
questioned, public a oe 18 bene superimposed upon private op- 
eration. 


Bowdoin College. 


ORREN C. HORMELL. 


State Constitutional' Development Through Amendment in 1931.2 
From the information furnished by the'secretaries of the various states, 
it appears that constitutional amendments were acted upon finally in 
only six states in 1931, i.e., Alabama, Kentucky, Maine, Michigan, New 
York, and Ohio. The states engage more actively in the business of — 
amending their constitutions in the even-numbered years, and accord- 
ingly it seems safe to predict that 1932 will see more amendments 
adopted than was the case last year. There follows a brief statement 
concerning amendments Rs or refused adoption in 1931 in the 
states just named. : 

Alabama. A proposed accede which would have authorized issu- 
‘ance: of bonds to the extent’ of $25,000,000 for construction, improve- 
ment, repair, and maintenance of public roads, highways, and bridges 
failed of adoption. An amendment (Article XXI) was added to permit 
the legislature to levy inheritance and estate taxes sufficient to absorb 
the credit allowed for such state taxes under the provisions of the fed- ` 
eral Revenue Act of 1926.3 


3 For accounts of state constitutions) amendments in the years 1927-30 inclusive, 
see this Revirw, Vol. XXIII, pp. 102-106 and 404-409; Vol. XXTV, pp. 367-370; and 
Vol. XXV; pp. 827-886. 

* Thirty-four states have taken full advantage of the credit provision; the others 
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Kentucky. Two proposals were submitted in Kentucky, but both were 
rejected by the people. The first would have amended Section 158 of the 
constitution so that school districts including in their boundaries cities 
of the first, second, third, fourth, and fifth classes might have incurred 
indebtedness not to exceed four per cent on the taxable value of the 
property contained in the districts.® The second would have called a con- 
stitutional convention.‘ 

Maine. Article IV of the constitution was amended so as to readjust 
the basis of representation of the counties in the senate, with the result 
that two senators were added, one in Androscoggin county and one in 
Oxford county.’ 

Michigan. An amendment to Section 14 of Article X of the constitu- 
tion which would have authorized the state to improve or aid in the im- 
provement of landing fields was defeated by a vote of 375,935 to 263,508. 
The people also refused another amendment to Article X (proposed Sec- 
tion 21) which would have authorized the state to borrow money and 
issue bonds therefor for the purpose of paying or refunding outstanding 
bonded indebtedness.® 

New York. Six amendments were voted upon by the people of New 
York State. Three were approved and three were rejected. Rather larger 
interest than usual was taken in the amendments submitted. Number 3 
particularly drew attention for the reason that while it was supported 
by Governor Franklin D. Roosevelt, it was attacked by ex-Governor Al- 
fred E. Smith. The proposal directed the legislature to appropriate a total 
of $13,000,000 over a period of eleven years for purchase and reforesta- 
tion: of lands, and was opposed by Mr. Smith on the grounds, among 
others, that it was improper to issue such a command to the legislature, 
that the amendment was unnecessary to the carrying out of a sound 
conservation policy, that the public treasury could ill afford such a large 
expenditure, that, since the amendment would allow the state to cut and 
sell lumber, it would put the state into business, and especially for the 
reason that he saw in the amendment an attempt to benefit private power 
and pulp-wood interests at public expense. Governor Roosevelt accepted 
the challenge and insisted that the proposal was in the interest of sound 
conservation and development. The ratification of the amendment was 
regarded as a vindication of his political leadership." 

Amendment Number 1 abolished the state census and provided for. the 


still take only part of the eighty per cent rebate allowed them under Seetion 301 (b) of 
the Federal Act. | 

*The vote was: Yes, 31,154; No, 89,370. 

* Yes, 28,204; No, 97,788. 5 Yes, 9,709; No, 8,972. 

' Yes, 262,894; No, 874,754. TYes, 778,197; No, 554,550. 
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use of the federal census as a basis for the formation of state senatorial 
and assembly ‘districts.® Number 2 would have amended Section 7 of 
Article ITI of the constitution so as to allow a member of the legislature 
to receive a civil appointment during his term of ‘office, his seat becoming 
vacant upon his acceptance of the appointment. This was rejected on the 
ground that offices might be given to obtain legislative votes.° Number . 
4, for the creation of an additional judicial district in the present dis- 
trict comprising Richmond and Long Island and the creation of addi- 
tional justiceships, was also rejected? By Number 5 the names of the 
state department of charities and the state board of charities ‘were 
changed to state department of social welfare and state board of social 
welfare, respectively.“ A proposal to inerease the powers of Westchester 
county officials with regard to the assessment of property for purposes 
of taxation was rejected.2# | 
Ohio. Only one proposal was submitted in Ohio, and it was defeated.?* 
It would have authorized the issuance of bonds in the amount of 
$7,500,000 for the construction and repair of penal and welfare institu- 
tions of the state. A constitutional provision now limits the possible 
creation of indebtedness to the amount: of $750,000. Another factor in 
the proposal which drew opposition was that it would have provided for. 
an appointive board of control to expend the money and manage a sinking 
fund without supervision by the legislature. 
p 4 i Haroro R. Enstow. 
Union College. 
“Yes, 994,228; No, 335,206. 
' ° Yes, 424,522; No, 700,117. 
0 Yes, 504,787; No, 678,445. 
“Yes, 812,545; No, 865,804. 
# Yes, 497,616; No. 552,559. 
“n Yes, 492,563; No, 764,234. 
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Relations of the United States with the Assembly of the League of 
Nations.* It is now quite wel: known that, in spite of its non-member- 
ship in the League of Nations, the United States has participated for 
some time in various League ectivities. The nature and extent of such 
cooperation have been described and commented on by several writers,* 
and need not be reviewed here. It is sufficient to point out that these 
relationships between the United States and the League have been go- 
ing on now for nearly ten years,? that they have continually grown in 
number and importance, that they have become increasingly friendly, 
frank, and official, and that their continuous character has been recog- 
nized and regularized by maintaining a State Department official at 
Geneva as a sort of ‘‘consul to the League.’” 


* This article is in part the result of observations and investigations at Geneva 
under a grant from the Social Science Research Council, whose aid is gratefully 
ecknowledged. It will be followed by a similar discuesion of the relations of the 
United States with the League Council. 

1 See particularly Manley O. Hudson, ‘‘ America’s Rôle in the Leagre of Nations,’’ 
im this Review, XXIII, 17-81 (Feb., 1929); Clarence A. Berdahl, ‘‘The United 
States and the League of Nétions,’’ in Michigan Law Review, XXVII, 607-636 
(Apr. 1929); and a series of thirteen articles by the same writer in League of Na- 
tions Chronicle (Ohicago), beginning Feb., 1930. Most useful for the facts of such 
coôperation are: Manley O. Hudscn, ‘American Codperation with Other Nations 
Through the League of Nations,’’ World Peace Foundation Pamphlets, VII, No. 1 
(1924; revised 1927); Geneva Research Information Committee, ‘‘American Codp- 
eration with the League of Nations, 1919-19381,’’ Geneva Special Studies, IT, No. 7 
(July, 1931); Ursula P. Hubbard, ‘The Codperation of the United States with the 
League of Nations and with the International Labor Organization,*’ International 
Conotitation, No. 274 (Nov., 1931). 

*In December, 1922, Dr. Marion Dorset, of the Bureau of Animal Industry in 
the Department of Agriculture, sat with the Anthrax Committee of the International 
Labor Office; in January, 1923, Dr. Rupert Blue, assistant surgeon-general in the 
Publis Health Service, sat with the League’s Advisory Committee on the Traffic 
in Opium; and in March, 1923, Miss Grace Abbott, chief of the Children’s Bu- 
reau in the Department of Labor, sat with the League’s Advisory Committee on 
the Traffic in Women and Children. The Harding-Hughes administration officially 
appointed these representatives, bui in each case to act only in an ‘‘unofficial and 
advisory capacity.’? 

* Mr. Prentiss B. Gilbert, of the State Department, was sent to Geneva in 1930 
for the officially avowed purpose af observing and reporting upon the activities of 
the League. Even before that, however (since 1928), a staff of special observers 
had been maintained in the American consulate in Geneva, although their purpose 
was not so frankly avowed. There is now in the Geneva consulate a staff of seven 
(three consuls and four vice-consuls), of whom five, including Mr. Gilbert, devote 
their whole time to League ‘‘ observation.’’ 
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` In connection with all this coöperation, the official theory seems to have 

been developed that relationship with minor League organs is perfectly 
possible, safe, and even desirable, while relationship with the principal 
or constitutional organs of the League would ‘‘entangle’’ our govern- 
ment in the League itself. It was presumably on some such reasoning 
that Secretary Hughes made his sharp retort to his pro-Leagne critics 
in July, 1922, that ‘‘whatever your wishes may be, the fact is that the 
United States is not a member of the League and I have.no authority 
to act as if it were,’’ although he had several weeks earlier permitted 
_ the official selection of an American to attend a meeting of a committee 
of the International Labor Office;* and that he labored the theory, in 
connection with his advocacy of the World Court, that the Council and 
Assembly, when electing judges of that Court, are not League organs at 
all, but mere ‘‘electoral bodies’? with which the United States might 
safely affiliate. It was likewise on the same reasoning that Secretary Stim- 
son, as recently as May, 1931, refused to permit an official of the Depart- 
ment of Labor to attend the International Labor Conference in Geneva, 
even as an ‘‘observer,’’® although he and President Hoover had brought 
about, in other respects, the close codperation already referred to. 

In accordance with this theory, the coöperation of the United States 
has been in the main with subsidiary, advisory, and semi-autonomous 
committees and conferences of the League, a participation of great value 
in itself, but also carrying with it certain disadvantages for the United 
States.° The Council and the Assembly are the organs in which policies 
are initiated and conferences set on foot, and these same organs like- 
wise pass final judgment upon policies and determine upon courses of 
action. To the extent that the participation of the United States in League 


‘Mr. Fred C. Croxton was chosen in Feb., 1922, by the eommissioner- -general 
of immigration (presumably with the approval of the Secretary of State), to sit 
_ with an advisory committee of experts to assist the International Labor Office in 
its work with respect to immigration. Later changes in plan at Geneva prevented 
this committee from actually being formed. Report of Director to, Fourth Interna- 
tional Labour Conference, 1928, pp. 18-19. 

“Miss Mary Anderson, director of the Women’s Bureau, had been sent by the 
Department of Labor for this purpose, but received a cable from Secretary Doak, 
just before reaching Geneva, ordering her not to attend the Conference, because 
the State Department felt that ‘‘participation of the United States in the Con- 
ference of the International Labor Organization would be tantamount to attend- 
_ing a meeting of the Council or Assembly of the League.’’ Miss Anderson is reported 
to have spent the entire period of the Conference (May 28-June 18) at a nearby 
mountain resort, carefully leaving Geneva before the Conference began and re- 
turning’ to Geneva a few hours after it olosed. N. Y. Times, June 20, 1981, p. 5, e 2; 
International Conciliation, No. 274, p. 95. 

° These disadvantages are well pointed out by Professor Manley Hudson in this 
Review, XXIIT, 30-81 (Feb., 1929). o 
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activities has been confined to their intermediate stages cnly, it may 
well be that American interests are not sufficiently taken into account. 
Whether our statesmen: have actually on occasion appreciated these dis- 
advantages, or whether they have merely been driven by the inexorable 
logic of events, the fact is that there has also been a good deal of re- 
lationship with both the Assembly and Council as well. These relation- 
ships do not seem to be so generally known, and hence deserve atten- 
tion. 

The coëperation of the United States with the Assembly actually be- 
gan in 1923, in connection with the work of the League in the control 
of the opium traffic.’ It will be recalled that.an Opium Convention had 
been entered into in 1912, largely on the initiative of the United States, 
and to which the United States became a party. That convention was 
made finally effective by the treaty of Versailles, and the Covenant en- 
trusted to the League of Nations the further ‘‘general supervision over 
the traffic in opium and other dangerous drugs.’’ Thereupon the Nether- 
lands government, which had been given certain administrative duties 
under the convention of 1912, asked to have those duties transferred to 
the League.®. This transfer was made, a section in the Secretariat and an 
advisory committee were established for carrying on the work with re- 
spect to opium control, and a special invitation was sent, at the request 
of the First Assembly (1920), to the United States to concur in these ar- 
rangements and codperate with these organs.® The Harding-Hughes ad- 
ministration refused, however. either to cooperate with the League organs 
or to consent to a transfer of the functions as desired by all others con- 
cerned. It insisted that, ‘‘in view of the fact that America was not yet 
a mémber of the League, it would look for the present to the Nether- 
lands government to carry out the executive functions imposed by the 
convention of 1912.’ Consequently, the Netherlands government was 
compelled to act as an intermediary for communications between the 
United States and the League with respect to this matter of opium con- 


* This incident seems to have escaped public attention. The newspaper notices are 
quite inconspicuous, the Literary Digest having absolutely no mention of it at all; 
even the pro-League New York Times failed to see its significance, tucking away 
its meager reports in inside pages. See N. Y. Times, Aug. 24, 1923, p. 14, ¢ à; 
Sept. 1, p. 5, « 5; Sept. 2, p. 9, e 2; Sept. 12, p. 5, « 1; Sept. 19, p. 4, ¢ 1. 

*See Memorandum of Netherlands government to the Secretary-General, Oct. 22, 
1920. Records of First Assembly, 1980, CI, 181-185. 

* Assembly resolution of Dec. 15, 1920. Ibid, P 538, 545; Council Minutes, XTI, 
55. The invitation was actually extended by the Netherlands government. 

1 Statement of the secretary of the Opium Advisory Committee to Fifth Com- 
mittee of Assembly, Sept. 15, 1921. Records of Second Assembly, 1981, C TI, 346. 
It may be noted that Germany, also then a non-member of the League and a sig- 
natory of the 1912 convention, agreed at once to coëperate with the League. 
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trol, and a situation of rather extraordinary difficulty was created." 

The Second and Third Assemblies (1921 and 1922) renewed earnest 
pleas to the United States for coöperation, stressing the fact that effective 
control of the opium traffic was obviously. impossible without such co-: 
operation; and Secretary Hughes finally, on December 6, 1922, ac- 
cepted a pressing invitation from the Council to participate in the work 
of the League’s Advisory Committee on Opium."* Dr. Rupert Blue, as- 
sistant surgeon-general of the Public Health Service, was designated ‘‘to 
cooperate in an unofficial and consultative capacity with the committee, ” 
and sat with the committee at its fourth session in January, 1928. The - 
result, from the American point of view, was so satisfactory that at the 
next meeting of the Advisory Committee, in May of the same year, a 
much more imposing delegation appeared, consisting of Mr. Stephen G. 
Porter, chairman of the House committee on foreign affairs, Dr. Blue, 
Bishop Brent, and, as technical adviser, Mr. Edwin L. Neville of the 
State Department. Although sent to act only in a ‘‘consultative’’ ca- 
pacity, these gentlemen took an active part in the work of the committee 
and laid before it certain proposals,** which were in principle accepted 
by the committee and recommended to the Council and Assembly for 
further action.“ 

Mr. Porter had been for some time genuinely interested in the prob- 
lem: of opium and drug control, and, although violently anti-Leagte, — 
appears to have been impressed with the League’s efforts in this direc- 
tion. At any rate, having learned that his proposals would now come in 
due course before the Fifth Committee of the Assembly for further exami- 


“On this matter of opium control, certain communications are still made by 
the United States to the Netherlands, rather than to the League, although im all 
other respects there seems no longer any hesitation to engage in direct correspondence 
with Geneva. See, for example, League of Nations Doo. C. 18. M. 9. 1981. XI. (Jan. 
5, 1981), reporting seizures of drugs in the United States and in the Philippines, 
which bears the notation: ‘‘Communicated by the Government of the United States 
of America through the Netherlands Government.’’ 

` # Assembly resolutions of Sept. 80, 1921, and Sept. 19, 1922. Records of AT. 
Assembly, P 541; ibid., Third Assembly, P I, 187. 

# This invitation was sent by the Seeretary-General on Oct. 14, 1922, under in- 
structions from the Couneil. Official Journal, IIL 1203-1204 (Nov., 1922). 

“It is not necessary, for purposes of this article, to discuss the substance of 
these proposals. It may be noted, however, that the American delegation acted 
in a rather high-handed manner, presenting their proposals, haranguing the com- 
mittee im lengthy speeches, and then withdrawing without even answering questions, 
returning only after the committee had in effect agreed to the principles involved. 
See Provisional Minutes of Advisory Committee on the Traffio in Opium, 5th Session, 
esp. 2nd meeting, May 25, 18th meeting, June 1, and 17th meeting, June 4, 1928, 

4 Roport of Advisory Committee on the Work of the 6th Session, acs 24-June 7, 
1923, in Official Journal, IV, 1019-1027 (Aug., 1928). 
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nation, he dropped a hint that he would like to be present to continue 
the fight for their adoption and offered to see that an invitation, if forth- 
coming, should be accepted.15 This was going considerably faster and 
farther than the League officials, had expected, but they responded 
promptly. There being no Council session during this period, the matter 
was brought to the attention of the acting president of the Council, then 
Signor Salandra (Italy), who telegraphed his colleagues on the Council, 
and probably others, for their opinion. The difficulties, if any, were easily 
overcome; the members of the Council gave their approval: and on Au- 
gust 7, 1923, a formal invitaticn was sent by M. Avenol, the acting sec- 

retary-general, : i 

This invitation was very carefully phrased. M. Avenol first called at- 
tention to the proposals submitted by the ‘American delegation to the Ad- 
visory Committee on Opium, and to their acceptarce by that committee, 
adding that the report of the Advisory Committee, carrying the American 
proposals, would come before the Assembly in September, and that the 
Fifth Committee of the Assembly ‘‘ will doubtless devote an important part 
of its discussion to the proposals of the American delegation.’’ He stated 
that In view of the important part played by the American representa- 
tives in the conclusions of this report, ‘‘the Council felt that it would 
be right to afford the government of the United States the fullest op- 
portunity of explaining its views on a question in which it has shown 
such deep interest.” He went on to suggest that the opportunity to con- 
sult with American representatives would also be ‘‘very helpful to the 
members of the Fifth Committee,’’ and pointed to the practice of the As- 
sembly Committee of having at hand for such consultation representa- 
tives of the various technical commissions. ‘‘To this end, therefore,” he 
concluded, ‘‘I am directed by the acting president of the Council to state 
that the members of the Council are in agreement that the presence of 
an American representative in Geneva at the time of the meetings of the 
_ Fifth Committee of the Assembly would be of great value, and to extend 
to the government of the United States an invitation in this sense.’’ 

Mr. Porter had evidently carried ont his promise to prepare the way 
for this invitation, for Secretary Hughes, acting with more than his usual 
despatch in regard to League matters, accepted it in a note sent to the 
acting secretary-general on August 20.17 Representative Porter, Bishop 
Brent, and Dr. Blue, the same persons who had sat with the Advisory 
Committee, and again Mr. Neville of the State Department as technical ad- 
viser, were named as the representatives of the United States ‘‘to act, in 
a consultative capacity, in connection with the Fifth Committee while the 


* Information supplied officially at Geneva. 
17 The texts of both invitation and reply were circulated to members of the League 
as Doc. O. 533. M. 221, 1923. XI, but have apparently not been printed. 
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recommendations of the Opium Advisory Committee are under considera- 
tion.” In the United States, the announcements of this new collabora- 
tion were excessively cautious. The Washington dispatches, evidently in- 
spired by the State Department, gave the distinct impression that the 
American delegation was being sent to sit with the same body as before, 
and carefully (also, of course, correctly) explained that ‘‘the American : 
representatives have not sat, and will not sit in the future, as members 
of the commission. Their status is that of advocates permitted by the 
courtesy of the nations represented on the commission to argue the 
American case.’’ 7 

The records show that the American representatives took seats with 
the Fifth Committee on September 18, when the opium question was first 
considered, and were present at five meetings of the committee (Sep- 
tember 18-22).1° Mr. Porter, in particular, participated actively in the 
discussions, explained in detail the proposals and point of view of the 
United States, and urged mast strongly not only the convening of a con- 
ference on the subject of opium, but especially that it be a League con- 
ference. ‘‘He observed that the conference could no doubt be convened ~ 
by some state acting independently, but, in his opinion, it would conduce 
to the success of a conference if it were convened by the League ofNa- 
tions and consequently supported by the prestige of the League. The 
United States, therefore, strongly urged the adoption of the resolution 
providing for the convening of a conference composed of plenipotentiary 
representatives of the states for the purpose of examining the question 
of the traffic in harmful drugs and making a report to the League of 
Nations before the Fifth Assembly.’’ Mr. Porter also served as a mem- 
ber of the sub-committee that drafted the committee’s resolutions which 
were later submitted to and adopted by the Assembly itself.?° The rep- 
resentatives of the United States in this instance participated as com- 
pletely in the committee’s deliberations as did other members, with the 
exception, of course, that they did not vote. Neither Mr. Porter nor 
his colleagues appeared officially on the floor of the Assembly itself, 


* The acceptance of the invitation and the appointment of the delegation do not 
appear to have been announced to the press from Washington at all, but from Geneva. 
See N. Y. Times, Aug. 24, 1923, p. 14, e. 2. Their sailing was announced, but with 
no reference at all to the Assembly or a committee of the Assembly, the reference 
being ‘consistently to an ‘‘opium commission.’’ Further, ‘‘it was explained at the 
White House that much progress was made at previous sessions of the commission,’’ 
even this being concealed in a despatch dealing chiefly with Russian recognition. 
Ibid., Sept. 1, 1923, p. 5, « 5. The writer does not, of course, claim to have exam- 
ined all the newspapers for that period, but it seams reasonable to assume that no 
newspaper would have more information than the N. Y. Times. Of. also supra, note 7. 

# Records of Fourth Assembly, 1988, O V, 38-52. 

© Ibid., 41, 46. 
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but active participation with a standing committee of the Assembly is, 
after all, very near participation with the. Assembly, and the records 
show that the members of the Assembly considered the Americans as their 
colleagues on this occasion. 

That this American participation was useful to the League and to the 
cause of opium control is certain. Mr. Porter’s strong stand for vigorous 
international action, and particularly for such action under the auspices 
of the League of Nations, effectively blocked an attempt on the part of 
some League members to bury opium control at Tke Hague. It is equally 
clear that this participation considerably increased the prestige of the 
United States. The American point of view was presented with clarity 
and dignity,** and the American proposals were incorporated into the 
committee’s report and accepted by the Assembly with a completeness 
that is scarcely conceivable had representatives not been present. Numer- 
ous speakers expressed the satisfaction of the Assembly with this Amer- 
ican leadership, and the French member of the Fifth Committee ‘stated 
rather neatly the general attitude when he said that he had ‘‘no doubt that 
Mr. Porter’s advice would be all the more carefully followed because they 
now knew that they would always have the collaboration of the United 
States in their campaign’’.* 

Although these hopes of continuous and whole-hearted collaboration 
in the matter of opium control proved much too exuberant,** this partici- 
pation of the United States in the Assembly of 1923 served to hasten 


"The names of the American delegates are even included among the official 
list of members of the Fifth Committee, although with the notetion that they 
‘represented the United States of America in a purely advisory capacity.’’ Ibid., 6. 
This and the fact that Porter served on the drafting committee are sufficient evi- 
dence that their status was actually somewhat different from that of the tech- 
nical advisers referred to by way of comparison in the Secretary-General’s invita- 
tion. See also Porter’s closing remarks to his ‘‘fellow-merbers.’’ 

3 Mr, Porter on this occasion carried himself much more tactfully and graciously 
than previously in the Advisory Committee and later in the Opium Conference. 

z Records of Fourth Assembly, 1988, C V, 52. 

* The American delegation to the Opium Conference of 1924-28, headed again 
by Mr. Porter, walked out when that body seemed disposed to modify the American 
proposals. The resulting opium convention of 1925 did not meet the approval of 
the United States, and it refused to codperate under that convention except to send 
information of drug seizures, through the Dutch government, to the Opium Board. 
Official American delegates did, hcwever, attend the Conference on the Limitation 
of the Manufacture of Narcotic Drugs, May 27-July 13, 1931, and signed the con- 
vention there concluded, which supplemented and extended the provisions of the 
Geneva Convention of 1925 as well as of the Hague Convention of 1912. ‘‘Un- 
official’? representatives have been continued on the Advisory Committee, and an 
official ‘‘observer’’? took part in the Conference on Opium Smoking, in Bangkok, 
in November, 1931, which was also convened under the Geneva Convertion of 1925. 
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and invigorate the activities of the League so that a new opium con- 
vention was soon agreed to and a continuing machinery of control set 
up at Geneva. Perhaps equally important is the fact that a precedent 
had been established that would make similar, or even closer, collabora- 
tion possible in the future, whenever the interests of the United States or 
of the world should demand it. 

As a matter of fact, the opportunity for similar collaboration in the work 
of the Assembly came the very next year. The St. Germain convention 
for control of the traffic in arms had been negotiated in connection with 
the Peace Conference, again largely on the initiative of the United States, 
and had been signed by the American delegates. The Harding-Hughes. 
administration, however, failed to ratify, and Secretary Hughes, in re- 
sponse to repeated requests, finally stated, in September, 1923, his ob- 
Jections to that convention.” As soon as the attitude of the United States 
was known in Geneva, the Assembly and Council began to work out 
plans for a new convention that would meet these objections, and the 
Council, with that in view, invited the United States to participate in 
the work of the League’s Temporary Mixed Commission for the Reduc- 
tion of Armaments, which had been entrusted with the preparation of a 
new draft convention on the traffic in arms, This invitation was accepted 
by Secretary Hughes,* and the American minister at Berne (first Joseph 
C. Grew, later Hugh Gibson) sat with that body in February and July, 
1924, participating actively in the work of the commission and its sub- 
commission,” although ‘‘without authority to bind [the] government 
in any way to whatever conclusions may be reached by the commission.’’ 
The result was the preparation o.a new draft convention, which it was 
hoped and believed would meet the approval of the United States.* 

* The Secretary-General wrote to the Secretary of State on Mar. 8 and Nov. 31, 
1921, and the acting president of the Council (Branting, Sweden) wrote on May 1, 
1923, inquiring as to the intentions and objections of the United States. To these 
inquiries Secretary Hughes responded first on July 28,'1922, stating merely that 
the United States would not ratify, and on Sept. 12, 1923, giving. the reasons. 
The Secretary-General’s letter of Nov. 91, 1921, has apparently not been printed, 
The texts of the others.are found, respectively, in Council Minutes, XU, 109, and 
Documents of the Arms Traffic Conference of 1985 (Doc. O, 758. M. 258. 1924 TX. 
[0. C. O. 2]), 11-18; Hughes’ letter of Sept. 12, 1923, also in Official Journal, IV, 
1471 (Nov., 1928). 

” Letter of Branting (acting president of the Council) to the Secretary of State, 
Dec. 14, 1928, and reply from Joseph C. Grew, U. 8. minister at Berne, to the Ses- 
retary-General, Feb. 2, 1924. Official Journal, V, 378-379, 453 (Feb., Mar., 1924). 

# The minutes of these sessions are found in Documents of the Arms Traffic Con- 
ference, 38-102, 167-209. 

= The report of the commission shows clearly the ingenious way in which the 
several objections of Mr, Hughes. were met. See Report of: Temporary Mixed Oom- 
mission to Council, Sept. 80, 1924 Official Journal, V, 1605-1609 (Oct., 1924). 
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In view of the fact that this report, which American representatives 
had thus helped to formulate, would have to be accepted by the As- 
sembly, and having in mind the eagerness of the United States to par- 
ticipate the year before in respect to opium, it seemed altogether prob- 
able that that nation would be glad to participate with the Assembly 
again in respect to the work in which it was now showing a new interest. 
Hence, M. Benes, as acting president of the Council and as the Council 
rapporteur for armaments questions, proposed, on August 14, 1924, that 
the United States be invited this year to participate in the work of the 
Third Committee of the Assembly, in order to furnish that government 
‘‘with an opportunity of expressing its views on the question of the con- 
trol of the international traffic in arms at the time when this question 
. would be diseussed.’’ There being no Council session at this juncture, 
the proposal of M. Beneë was telegraphed to his colleagues on the Coun- 
cil, all of whom favored it. Accordingly, the Secretary-General, on Au- 
gust 18, sent a letter to the Secretary of State, formally inviting the 
United States government to send representatives to be present at the 
discussions of the Third Committee on this question of the traffie in 
arms. | 

This invitation was declined, however, by Secretary Hughes, in a com- 
munication to the Secretary-General sent through Minister Gibson on 
August 29. It was pointed out in this note that the United States gov- 
ernment had already fully explained its views through its representatives 
on the Temporary Mixed Commission, and ‘‘it is felt that they could not 
be usefully amplified by having a representative present at the meetings 
of the Third Committee.’’*° In spite of this rebuff, friends of the United 
States in Geneva began a move again in 1925 to invite the United States 
to the Sixth Assembly in September of that year. Out of this came ten- 
tative proposals to invite any or all non-member states to either the As- 
sembly or the. proper Assembly committee during the consideration of 
matters of concern to such non-member states, although it appears that 
the purpose was essentially to give the United States in particular a 
further opportunity to explain its position with respect to the matter of 
opium control, in view of its disapproval of the opium convention re- 


# Report of M. Beneš to Council, Sept. 9, 1924. Tbid., 1294-1295. 

"Text of reply in ibid. Mr. Hughes did, however, indicate that the United 
States would be disposed to participate in an international eonference. Accord- 
ingly, the Assembly recommended and the Couneil snmmoned such a conference, 
which was held in May and June, 1985, and which was attended by an official 
American delegation, headed by Representative (later Senator) Theodore E. Bur- 
ton. A néw convention regulating the traffic in arms was there agreed upon and 
was signed by the American delegetes, but has not yet (December, 1981) been re- 
ported out of the Senate committee on foreign relations. 
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cently negotiated. For one reason or another, these proposals came, to 
naught, no. invitation was issued, and the United States did not again. 
have official relations with a League Assembly until 1931. 

In his opening address to the Twelfth Assembly, on September 8 of 
that year, Signor Grandi, the Italian foreign minister, referred particu- 
larly to the question of disarmament and suggested the possibility of an 
armaments truce, at any rate for the duration of the Disarmament Con- 
ference to be convened in February, 1932. ‘‘A general and immediate 
agreement between states,’’ he said, ‘‘to suspend the execution of pro- 
grams for fresh armaments would not only set our peoples an example 
of good-will, but would create a psychological and physical atmosphere — 
of greater calm and confidence, which would do more than any declara- 
tion of principles to further the work of the conference and lead to tangi- 
ble results.’’*? To this suggestion there was immediate favorable response 
by a considerable number of the delegates, and a formal draft resolu- 
tion was proposed by the delegations of Denmark, Norway, the Nether- . 
lands, Sweden, and Switzerland (commonly referred to as the Five- 
Power, or Scandinavian, Proposal), which was in the nature of a solémn 
appeal to the nations of the world ‘‘to show their firm determination 
to support the efforts to ensure peace and reéstablish mutual confidence 
by abstaining, pending the results of the Conference, from any measure 
leading to an increase in the present level of their armaments. ’?®? 

This resolution was referred to the Third Committee of the Assembly 
for consideration, and at the meetmg of that committee on September 19, 
its chairman, Dr. Munch (Danish foreign minister), sprang a surprise by 
-` proposing that the committee should invite the United States, Russia, 
and Turkey ‘‘to be represented on the committee for the discussion of 
the armaments truce.’’*? The reasons were obvious—these states had taken 
an active part in the work of the League’s Preparatory Disarmament 
Commission, and no genuine armaments truce could be effective with- 
out their coöperation. Nevertheless, there were objections to the proposal, 


"Verbatim Record of Twelfth Assembly, 2nd Plenary Meeting, p. 7. (The final . 
records of this Assembly had not been printed when this article was written, hence 
the citations are to:the provisional records—the Verbatim Record for plenary meet- 
ings, and the Journal for committee meetings, Much of the information was obtained ` 
through personal observation.) 

"Verbatim Record, 7th Plenary Meeting, p. 10. 

“While this action was apparently a genuine surprise to most of the committee 
members, it was probably no surprise to the United States government, a well- 
informed newspaper correspondent pointing out that ‘‘in view of the fact that 
invitations of this kind have rarely been extended to the United States without 
previous soundings to assure acceptance, it is assumed Washington will immedi- 
ately answer authorizing Wilson to represent it.’’ N. Y. Times, Sept. 90, 1931, 
See. 1, p. 3, c. 5. 
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particularly by the French delegate (M. Massigli), who ‘‘considered 
whether the committee had the right to take such action, . . . agreed as 
to the substance of the question, but thought a serious question of princi- 
ple was involved on which ths members of the committee would prob- 
ably wish to reflect.’’ However seriously these objections may have been 
intended, they were overcome through brief private discussions, and the 
committee agreed, first, that all non-members of the League who were to 
attend the Disarmament Conference should be invited instead of only 
the three originally suggested; and, secondly, that ‘‘the president of the 
Assembly should be requested to ask the Council to approve the dispatch 
of an invitation. t It would appear that this procedure was suggested 
because of the precedents of 1923 and 1924, when the invitations to par- 
ticipate with an Assembly committee had in each case been authorized 
by the Council. 

When the committee’s proposal was brought to the attention of the 
president of the Assembly (M. Titulesco, Rumania), he felt that the 
proposed procedure would intrude upon the proper prerogatives of the 
Assembly. ‘When the Assembly was sitting in plenary session,’’ he said, 
‘St was not for the Council to forward an invitation extended by the 
Assembly, but the latter should take such measures as might be neces- 
sary through it own organs.” This view was supported by the legal ad- 
visers in the Secretariat, and hence the proposal for a Council invita- 
tion was abandoned. The Third Committee had made its proposal, how- 
ever, on a Saturday afternoon; the Assembly was not scheduled to meet 
in plenary session for several days, and was, moreover, very soon com- 
ing to an end. The need for haste was therefore recognized if anything 
at all were to be accomplished in the matter of an armaments truce; 
hence M. Titulesco at once summoned a meeting of the General Committee 
of the Assembly*® and received from it authorization to act on behalf 
of the Assembly.** Invitations were promptly cabled by M. Titulesco 
that same Saturday night (S2ptember 19) to the governments of ten 
states, including the United States,’ ‘‘to take part in consultative ca- 


# Journal of Twelfth Assembly, No. 13, pp. 173-174. 

“The General Committee, constituting a steering committee for the Assembly, 
is composed of the president, six vice-presidents, the six chairmen of the standing 
committees (who are also ex-offloio vice-presidents), and the chairman of the Agenda 
Committes. Ce 

* Statement of M. Titulesco to Assembly, Sept. 23, 1931. Verbatim Record, 12th 
Plenary Meeting, pp. 1-2. 

"The others were Afghanistan, Argentina, Brazil, Costa Rica, Egypt, Heuador, 
Salvador, Turkey, and Russia, Twe of these, Argentina and Salvador, are League 
members, but had no delegates at the 1931 Assembly, ard hence were included in 
this special invitation. Brazil, Costa Rica, Egypt, and Turkey sent representatives, 
Argentina and Russia stating their inability to do so for lack of time. 
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pacity in oh of Third Committee relative to resolution on arma- 
ments truce.”’ 

The United States was the first to reply, the invitation being ac- 
cepted in a communication addressed on Monday morning, September 
21, by the American minister to Switzerland, Hugh R. Wilson, on be- 
half of the Secretary of State, to Sir Eric Drummond, the Secretary- 
General of the League. Mr. Wilson, who had already been in Geneva for 
several days, was designated as the representative of the United States, 
and took his seat with the Third Committee that same afternoon, the 
chairman having jocosely invited him to come down from the gallery and 
take a seat on the floor. Mr. Wilson participated henceforth in the meet- 
ings of the Third Committee (six altogether, September 21-28), taking 
an active part in the discussions and serving on the sub-committee to 
draft a definitive resolution. He warmly supported the Italian proposal 
for an armaments truce,” replied very pointedly to the Japanese sug- 
gestion that the whole matter be postponed to the Disarmament Confer- 
ence itself, and made it perfectly plain throughout that the Hoover ad- 
ministration desired an immediate and binding agreement for this pur- 


pose.‘? Opposition from some delegations (particularly the French, Pol- 


ish, and Japanese) to certain features of the Italian proposal made it 
necessary to reach a compromise agreement, and Mr. Wilson, as a mem- 
ber of the sub-committee, joined in drafting the final proposal of the 
committee and gave it his support, although he clearly would have pre- 
ferred a stronger resolution. 

The Third Committee’s proposal, for which the United States was 
thus in part officially responsible, was unanimously adopted by the As- 
sembly at its final session on September 29. The collaboration of ‘‘a duly 
authorized representative of the United States of America’’ was particu- 
larly and graciously referred to by the rapporteur for the Third Com- 
| # Journal of Twelfth Assembly, Nos. 14-20, esp. pp. 208, 246, 270. 

* The Italian proposal was formally laid before the Third Committee on Sept. 
21, just after Mr. Wilson had taken his seat. It proposed a ‘‘gentlemen’s agree- — 


ment”? to be then and there entered into for a truce of one year, beginning Nov. 1, 
1931, on the following basis: (1) no increase of expenditures for land armaments; 


~(2) no new naval construction; (3) no construction of military aircraft except as — 


replacements, Ibid., No. 14, p. 208. Ha eee gece ed eee Tit, 19. (Sept. 
24, 1931). 

“He made the reservation, however, that the United States destroyer-building 
program, for which contracts hed already been let, should not be halted, in view 
of its connection with the matter of unemployment relief. 

“This resolution was in the nature of a solemn appeal from the Assembly to 
the various governments to undertake such an armaments truce for one year, and 
to indicate thelr intentions in this respect by Nov. 1, 1981. The proposal was pur- 
posely left rather vague, and it seemed to be understood that it would not prevent 
the execution of construction already kegun. Journal, No. 20, p. BOL. 
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mittee (Senor de Madariaga, Spanish ambassador to the United States), 
and by others, including the president of the Assembly (M. Titulesco), 
who, in his closing address, declared that, although such cooperation had 
been entirely voluntary and could not be said to have increased the obliga- 
tions of the United States, he felt ‘‘bound to add that the result has 
been to increase the prestige both of the League and of the United 
States in the eyes of the world.*’#? 

That this collaboration of the United States with the Twelfth Assem- 
bly in 1931 had definite and tangible results can hardly be denied. The 
very presence of an accredited American representative, and especially 
of one with prestige and knowledge, was most heartening to those gen- 
uinely desirous of disarmament and of some immediate action toward that 
end. Mr. Wilson’s frank exposition of the American government’s view- 
point and his prompt and firm, yet tactful, support of a strong resolu- 
tion served to allay opposition and to bring about the desired end.** 
But the real significance of this collaboration in 1931, as well as the 
earlier collaboration with another Assembly in 1923, probably lies in the 
fact that another precedent has been set, and the way has thus been made 
much easier for further, and perhaps even closer, collaboration in the fu- 
ture. In spite of official denials by the administration that any such close 
collaboration is intended,** these developments can hardly work any other 
result. That is clearly understood in Geneva, and it was the French 
delegate (M. Massigli) who most aptly pointed this out in the Assembly. 
“The first, and perhaps the most important [result],’’ he said, ‘‘is that, 
on the occasion of this discussion, we have been able not to create but 
to define, to ‘organize,’ if I may say so, a precedent enabling us hence- 
forth, in our discussions, to have more frequently associated with us the 
representatives of the great American Republic who have been sitting 
with us for the last week. That is a fact of capital importance.’’* 

It may be appropriate to recall again the very tentative suggestions 


“Verbatim Record, 16th Plenary Meeting, esp. pp. 9, 12, 16. 

“By Nov. 1, 1931, 85 states, including the United States, had formally an- 
nounced their readiness to enter into such a truce. This included also France, 
Poland, and Japan, those most hesitant at first. The resly of the United States, 
dated Oct. 30, 1981, is Doc. O. 781. M. 876. 1981. IX. Eighteen additional states 
accepted later, and on Nov. 14 the Secretary-General announced that the conditions . 
had been fulfilled and that the truce should be considered effective, ‘‘unless and 
in so far as the various governments do not forthwith intimate any objection to 
this course.’’ Doc. O. L. 298. 1981. IX. 

“Secretary Stimson, when announcing Mr. Wilson’s selection, emphasized the 
‘consultative’? character of his participation as evidence that it did not mean an 
increasing participation by the United States in League effairs, N, Y. Times, Sept. 
22, 1931, p. 10, e 5. 

* Verbatim Record, 16th Plenary Meeting, p. 11, 
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made in Geneva in 1925 to invite any or all non-member states to the As- 
sembly itself during the discussion of matters of concern to such states. 
Although nothing came of the proposals at the time, their renewal in 
the future might be well received. So responsible and conservative a states- 
man as Lord Cecil seemed to give such a proposition his support in 1931. 
Referring to the participation of five non-members of the League (in- 
cluding the United States) in the work of the Third Committee, he said: 
‘That, I think, is a fact of more importance even than appears on the 
surface; it inaugurates a system by which it is to be hoped that it may 
be possible for those states which are not members of the League of Na- 
_ tions to give their collaboration, assistance, and advice to the League 
when it is dealing with matters of first-rate importance.’’** So far as 
the United States is concerned, it would be increasingly difficult, in the 
light of the developments here noted, to decline such an invitation. 
As yet, American representatives have not sat officially on the floor 
of the Assembly, but only in the galleries and the committee rooms. — 
It. becomes somewhat labored, however, to distinguish clearly between 
the legal or political effect of sitting with a standing committee of the — 
Assembly and sitting with the Assembly itself. Even Mr. Hughes, be- 
fore he finally quit office as secretary of state, had come around to the 
theory, quite in advance of his earlier actions, that ‘‘if we find our in- | 
` terests affected we must, of course, take part in conferences called by the 

< teigne- of Nations.” The Assembly is clearly such a conference, al- 
thotgh a regular instead of a sporadic one, dealing at virtually every 
meeting with some matter affecting ‘‘our. interests.’’ It seems altogether 
proper, therefore, that these interests should be protected through repre- 
sentation and expression of point of view, if not through full member- 
ship and a vote. 
. CLARENCE A. BERDAHL. - 
University of Minois. i 


© What Constitutes Readiness for Independence? In the past, the 


a  . principal criterion of a capacity for independence seems to have been 
~ the ability to foment such forces of violence and potential insurrection 


as to make the cost of maintaining external political control greater 
than the controlling power could bear. The real question has been, not 
whether the subject people were able to stand alone, but whether the ef- 
. forts necessary for keeping them in subjection conformed to national 
policy. While the maintenance of such control has invariably been justi- 
fled by reference to ‘‘the white man’s burden” and a ‘‘sacred trust of 
.. civilization,” the nature of this rationalization i is sharply ee by an 


4 Ibi&,, p. 9. 
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examination of the actual instances when the time has been found ripe for 
a shifting of the ‘‘burden’’ to more willing shoulders. It has almost in- 
variably followed upon outbreaks of such violent disorder, if not actual 
insurrection, as to make it inexpedient for the controlling power to at- 
tempt to maintain the status quo. If complete independence is not 
granted, some concessions of local autonomy and administrative reor- 
ganization placate the disaffected elements and postpone the evil day of 
tinal settlement. 

Such seems to have been the point of view of the imperialistic powers 
—one to give little comfort to the cause of nationalism, and to support 
the claim of nationalistic leaders that their only recourse is to violence. 
Many of the latter, on the other hand, likewise rely upon a single cri- 
terion as to their readiness for independence. It is the criterion of nation- 
alism, or the so-called doctrine of self-determination. Advanced by Presi- 
dent Wilson in his Fourteen Points for application to the suppressed na- 
tionalities of Central and Eastern Europe, it has become tke rallying ery 
of subject peoples the world over. But, like the single criterion of poten- 
tial force, it represents only one factor in the situation and is not, by it- 
self, a sufficient indication of the ability of any people to maintain them- 
selves as a responsible member of the family of nations. Furthermore, 
there is no logical limit to its possible application, since the smallest 
conceivable minority finds complete moral justification for indepen- 
dence in the evidence of a united desire therefor. 

The institution of the mandate system calls for a new interpretation 
of this problem of readiness for independence. Whether this system was 
introduced because of a realization of the need for new principles in 
dealing with subject peoples or because it constituted a workable solu- 
tion for the rival claims of imperialistic powers, it is clearly stated in 
Article 22 of the Covenant as the justification for such external control 
of the mandates that they ‘‘are inhabited by peoples not yet able io 
stand by themselves under the strenuous conditions of the modern world.’’ 
The corollary of this statement would seem to be that when they are ‘‘able 
to stand by themselves’’ they should be released from such tutelage as 
is imposed by the mandatory system. 

Precisely what is meant by this expression, ‘‘not yet able to stand 
by themselves,’’ is not clear. There is no indication that the authors 
of it themselves had any clear conception of what the term involves. 
Does it mean the mere ability to muster sufficient force to repel or dis- 
courage any external interference? Or does it mean the ability not merely 
to stand ‘‘alone,’’ but to stand alone and still maintain a certain stand- 
ard of government in both internal and external relationships? If we 
accept the former interpretation, we would seem to revert to the single 
criterion of force, In that case, no problem confronts us; for the pre- 


114 ` THE AMERICAN POLITICAL SCIENCE REVIEW 


sumption would be that as long as a people did not throw off the yoke 
of external control, it was obviously lacking the force necessary to stand 
alone, If we accept the latter hypothesis, it is necessary to delimit the 
‘standards’? which must be maintained. The question does not seem to 
have been answered with regard to the mandates, nor has it been clearly 
defined in other cases of political domination.! If one accepts the pre- 
amble to the Jones Act? as a definition in the case of the Philippines, 
‘‘readiness for independence’? seems to mean the ability to maintain a 
‘stable government.’’ On the other hand, the interpretation of the execu- 
tive branch of the government? would seem to imply that this stable gov- 
ernment must be able to defend itself against aggression in an imperial- 
istic world, must be based on democratie principles, and must respect its 
obligations under the present capitalistic system of the Western world. If 
we turn to India, there would seem to be an emphasis, not only on the 
ability ‘‘to stand alone,’’ but to stand together; and the same thing may 
perhaps be said of China. One thing seems clear, namely, that before one 
can measure ‘‘readiness for independence,” or ‘‘ability to stand alone,’’ 
it is necessary to determine what these terms imply. 

Even when this question of tltimates has been decided there will re- 
main the problem of determining what factors constitute criteria of 
such eapacity. What factors are to be measured in a given instance as 
indicative of the existence of this fundamental ability as defined? In the 
case of such dependencies as the Philippines‘ and India,’ as in the case 
of the mandated areas, judgment seems to have been rendered and the 
verdict given that ‘‘they are not able to stand by themselves under the 
strenuous conditions of the modern world.” But what are the standards 
by which these peoples have been adjudged unable to stand by themselves? 
By what criteria of a capacity for independence have they been measured 
and proved deficient? Right here lies the fundamental weakness of the 
mandatory system, just as it is the weak point in the relations between 
Great Britain and India, or the United States and the Philippines. There 
are no such standards; there is no yardstick for objective measurement ; 
there is nothing to guarantee that the determination of eventual readi- 


1 Since writing the above, there has come to my attention a partial treatment 
of this question from the point of view of its bearing on the Ohinese situation, 
namely, A. N. Holcombe, The Chinese Revolution (Cambridge, 1930), passim and 
especially pp. 82-45. ` 

> Act of August 29, 1916. U. 8. Compiled Statutes (1918), pp. 575-593. 

*See President Coolidge’s veto on April 8, 1987, of Philippine bill proposing 
referendum on question of independence; also, report of Carmi M. Thompson, Senate , 
Doc. 180, 69th Congress, 2nd Session. l 

t Ibid. | | 

* Report on Indian Constitutional Reforms (H.M. Stationery Office, London, 1918, 
Cd. 9109), pp. 277-278, | 
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ness for independence will be decided on any more objective evidence 
than was the determination of a present lack of it. Here is the source of 
much of the discontent and unrest which characterizes all such territories, 
It lies in the uncertainty as to the future, the oft-expressed conviction 
that, no matter how much progress may be made, the goal will never 
be achieved because, due to the lack of any defined standards, the re- 
quirement, will purposely be raised whenever achievement is in sight. 
Whatever the justification or lack of it for such a conviction, there can 
` be no doubt that the absence of clearly defined criteria of a capacity for 
independence is largely responsible for its existence. If it is possible to 
classify the mandates into A, B, and C mandates upon the basis of their 
relative fulfillment of the conditions necessary for a recognition of their 
independence, it should be possible to definé those conditions in unmis- 
takable terms so that any independent and impartial body could measure 
the achievements of a given people as against those criteria, and arrive 
at approximately the same result. If it is possible to deny that a people 
are ‘‘able to stand by themselves under the strenuous conditions of the 
modern world,’’ it should also be possible to define clearly the degree of 
attainment which is necessary in order to evidence an ability to stand by 
themselves. 

One has only to turn to the arguments, pro and con, with regard to 
the granting of independence to the Philippines to see what havoe is 
played by the lack of clearly defined standards. One man is concerned 
primarily with the disposition of our naval forces, the necessity for a 
naval base, the defense of Hawaii and the Pacific Coast. For him, the 
answer to these questions should determine the granting of independence 
to the Philippines. A second is concerned primarily with the effect of 
independence upon the sugar industry, a third with its effect upon mis- 
sionary movements, a fourth with possible repercussions in the British 
and Dutch islands, and finally one, and probably the most influential 
one, is thinking merely in terms of its vote-getting possibilities with ref- 
erence to coming elections. Although these arguments should perhaps 
have some weight in the final determination as to whether independence 
shall be granted, not a single one of them is any test of the ability of the 
Filipinos to ‘‘stand by themselves.’’ They are standards by which to 
measure the effects of the granting of independence upon various prob- 
lems, but they are not criteria of the capacity of the Filipmos for inde- 
pendent government. And yet they are so confused with the latter in 
most of the public discussion of this perplexing question that to the 
average person they mean one and the same thing. While most people 
would probably agree that readiness for independence should be given 
great weight in solving this problem, it is probably equally true that they 
assume such a readiness does not exist at present, an assumption based 


` 


116 THE AMERICAN POLITIOAL SCIENCE REVIEW 


upon a process of subjective reasoning without objective study or evi- 
dence. Their attitude is, probably for the most part, a mere rationaliza- 
tion enabling them to justify a position which they wish to maintain for 
other reasons by an argument which appears more altruistic and which 
it is difficult to prove or disprove. The natural result of this situation 
is to encourage the belief that the United States is insincere in its 
promises of eventual independence; and as long as no common standards 
exist, it would seem to be the inevitable result. 

If the determination of common eriteria of the capacity for inde- 


‘pendence is desirable for the peaceful solution of imperial and colonial 


problems, it would seem to be even more necessary for the satisfactory 
working of the mandatory system if taat system is to live up to its 
declared moral justification and its ‘‘secred trust of civilization.’’ As 
Professor Hocking has pointed out in a recent article’, no provision has 
been made for the termination of the mandates, no criteria have been 
set up as to what shall constitute evidence of ability nor as to how or by 
whom. this evidence is to be judged. The very fact that Iraq appears to 
be the first of the mandates to achieve its goal would seem to be only 
the more evidence that the deciding factors in determining when inde- 
pendence shall be granted have little to do with any objective evidence 
of capacity. Certainly this can only tend to diseredit the system among 
those who can see no objective evidence of greater capacity for self- 
government in Iraq than in other Class A mandates’. The question may 
well be raised whether it is in harmony with the spirit of the mandatory 
system to leave the determination of the readiness of a given area for 
independence to the decision of the government to whom the mandate 
has been entrusted. If the system is to win the respect of the people who 
are governed under it, there is necessity to show that when independence 
does come it comes as a result of the actual attainment of definite objec- 
tives, and not merely because of the exigencies of the existing political 
situation. Is it not just as great a violation of the ‘‘sacred trust of civili- 
zation” for a mandatory power to shake off the burden of its trusteeship 
before real evidence of ability to stand alone has been shown as for it to 
maintain its position of control long after this ability is recognized? With 
the’ best of intentions, is it possible for the mandatory power to make 
such a momentous decision impartially and fairly, especially when there 
are no recognized standards to guide it? Would it not be a logical func- 
tion for the Mandate Commission, which is ultimately responsible for 
the proper execution of this sacred trust, to determine the standards 
which should guide both mandatory and mandate in reaching their goal? 
‘<The Working of the Mandates,’? Yale Review (1980), XIX, p. 246. 


TOf. W. Martin, ‘‘L’Irak à Gendvd,’? Journal de Genève, Nov. 11, 1980; La 
Syrie, Nov. 19, 1930. 
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This would not only facilitate the determination of a readiness for in- 
dependence but, in the interim, would furnish a goal toward which the 
subject people might direct their efforts along the lines of a constructive 
program of development, rather than dissipate their energies in political 
propaganda and intrigue. Making that goal fixed and definite would go 
far toward doing away with the conviction that no amount of achieve- 
ment will bring them any nearer to their goal. 

Except for the recent efforts of the Permanent Mandates Commission, 
‘nothing seems to have been done toward the solution of this problem; and 
yet it would appear to be one which is not incapable of scientific treat- 
ment. Take, for example, its first aspect, i.e., the determination of the 
criteria of the capacity for independence or self-government. Such a list 
must be comprehensive. It must include all those factors which contribute 
toward making a people ready to conduct their own government with- 
out outside supervision or control. It must be not merely a partial selce- 
tion of certain criteria which have perhaps played an important part 
in particular situations, but which make the ultimate test of capacity 
depend upon a few factors to the exclusion of all others. In the second 
place, these criteria must be in close relation with the realities of 
political life. They must not be a set of ideal standards applicable only 
in a utopian world, but must be such as will command general acceptance 
and approval as actually constituting a test of the ability to maintain a 
national existence under the conditions of the modern world, This is 
a research problem of the first magnitude. The student must go to the 
treaties and conference records of the past; he must delve deep into the 
archives of foreign and colonial offices; he must sit in on the secret con- 
ferences of cabinet ministers and statesmen; he must examine the peti- 
tions and protests of dependent peoples; he must wade through the hear- 
ings of the Mandate Commission; he must familiarize himself with the 
vast literature of the subject. Out of this mass of material will be drawn 
a long list of factors which have been advanced at one time or an- 
other as constituting evidence of a readiness for independent self- 
government in each of the situations analyzed. While it would be both 
impossible and unscientific to attempt to predict what such a list would 
contain, even a superficial study of the problem reveals some of the fac- 
tors which would be found, such as potential military force, degree of 
united public opinion, standards of health and sanitation, standards of 
justice, degree of economic self-sufficiency, degree of administrative ef- 
ciency, degree of literacy, extent of intelligent leadership, standards of 
publie order and security, standards of police administration, lability 
to external attack, economic necessities of controlling power, racial dif- 
ferences, relation to general, problems of world peace, relation to other 
subject peoples, ete., ete. 
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The next step is to analyze these alleged criteria for the purpose of 
eliminating the transient and irrelevant. Many of these items will be 
` found to bear upon the wisdom of granting independence in a particular 
case, but are not criteria of the general problem of capacity. Such an ob- 
jection as that the granting of independence to the Philippines would 
embarrass Great Britain and Helland in the control of their Pacific 
possessions, and perhaps thereby disturb the peace of the world, is one 
that may be given due weight in arriving at the final decision, but it cer- 
tainly has nothing to do directly with the question as to whether the Fili- 
pinos themselves are capable cf maintaining an independent govern- 
ment. Likewise, the necessity for an American naval base in the Pacific 
may be one of the factors to be considered, but is not a criterion of the 
capacity of the Filipinos. On the other hand, the fact that the Ameri- 
can sugar industry might be benefited by the independent status of the 
Philippine Islands is no proof that the people of these islands are able to 
stand alone. The purpose im segregating these irrelevant factors is to. 
draw a clear distinction between those factors which are related only 
to the general problem of the granting of independence and those which 
are related to the specific problem of the determination of a capacity for 
independence. Much confusion has resulted from the ease with which the 
arguments based upon alleged political and economie results of a change 
of status have been made to appear as determinants of capacity, and, 
because of the very lack of standards and techniques for objective meas- 
urement, the emphasis has been placed upon an assumed incapacity, since 
it constituted the most morally justifiable objection to the granting of in- 
dependence. A clear distinction between the question of capacity and the 
other factors involved in the consideration of possible independence is 
certainly essential if the criteria of capacity are to be selected on any 
objective and scientific basis. ` 

With the selection of the factors which directly relate to the ques- 
tion of.capacity, the problem arises of separating the essential from the 
non-essential, and of attempting to reconcile the possibly divergent points 
of view of the ruling nations with those of their dependencies; for the 
success of this experiment will be determined in large measure by the 
degree to which the criteria are acceptable to both groups. Perhaps the 
first step will be to discover by a comparative study of the data what 
factors are common to the largest number of situations, and have been 
advanced by the largest number of interests involved as being relevant 
‘to the question of capacity. If there has been practical unanimity, as 
shown by the historical record, in holding certain factors to be of primary 
importance in determining a readiness for independent government, 
and particularly if this unanimity ineluded both ruling and ruled, these 
factors can be set in a class by themselves. In such cases there can be 
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little doubt.that they constitute essential criteria of the capacity for in- 
dependence under the practical conditions of political existence. While 
at first glance one might expect this to be an almost hopeless task, even 
a superficial study would seem to indicate that there is a larger field 
of agreement between ruler and ruled as to what constitutes a test of the 
capacity for self-government than most would probably anticipate. For 
example, to cite the obvious, there would seem to be no disagreement as 
to the necessity for a real publie opinion within the territory in favor 
of independent status, though there may be no agreement as to whether 
it exists. 

On the other hand, there is a strong difference of opinion as to the 
essential nature of some of these criteria. This disagreement exists not 
only as between the dominant and dependent groups, but even between 
statesmen and leading authorities within the groups themselves. Perhaps 
one of the best examples is the question as to the extent to which Western 
forms and standards of government are essential to admission to an in- 
dependent national existence. Some writers would seem to uphold the 
idea that a people who are not ready to adopt some form of democratic 
government cannot be expected to stand alone. Even if democracy were 
conceived as an ideal form of government, it can scarcely be maintained 
that it is essential to national existence, or that it would be at all in har- 
mony with the realities of international practice to make it a criterion 
of the capacity for such independent status?. Some would seem to go even 
farther and include certain Western, or even Christian, social and moral 
standards as indispensable. Such a position is certainly untenable unless 
the opposing standards are such as to be incompatible with the fulfill- 
ment of a nation’s responsibilities under international law. Not only 
does it complicate the problem by the assumption of an inherent superi- 
ority of Western culture, but it is not even consistent with the facts of 
international relations in the past. Such problems need careful study in 
order to separate those factors which have been accepted as necessary 
qualifications for independence, as evidenced by historical precedents and 
practice, from those which attempt to set up ideal standards which have 
not been generally accepted, even by those nations at present constituting 
the community of nations®. 

But important as is the problem of the E E of the standards 
which must be mei, its successful solution would promptly lead to a 
further difficulty which must be solved before these standards could be 
effectively applied. As previously indicated, there is extensive disagree-' 

"C£. D. H. Miller, The Drafting of the Covenant (New York, 1928), pp. 164167. 

*Such problems as these are inseparably connected with the question, already dis- 
cussed, of the determination of the ultimates to be accepted in our definition of 
ability. 
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ment, not only as to the criteria to be set up, but also as to whether a 
given criterion, when accepted as such, is being fulfilled in a given situa- 
tion. How is the evidence of achievement in terms of a given criterion to 
be measured? To what extent can such evidence be reduced to measurable 
units, or, failing a completely quantitative treatment, to what extent 
can the subjective element be eliminated so that disagreement as to the 
facts of a given situation will be reduced to a minimum ? In the first place, 
there is need for a clarification of the issues involved. Just as it was neces- 
sary in determining the criteria of capacity to define capacity, so is it 
necessary to define more clearly each of the selected criteria. Then again, 
as other factors often confused with criteria of capacity had to be elim- 
‘inated as irrelevant, so in the case of measuring particular situations in 
terms of the individual criteria it is necessary carefully to analyze the 
, evidence which may be presented. Does it really bear upon the point at 
issue? Is it pertinent to the particular criterion under discussion? A 
further step would be to examine the method of securing and of weigh- 
ing the evidence to see whether it could not be so improved as to re- 
duce the element of subjective bias and make the final judgment as 
objective and impartial as possible. | 

With some of the criteria it may not be possible to go much farther 
than this toward scientific objectivity, but even in these cases there is 
room for considerable improvement. So far, such measurement has con- 
sisted largely of securing the opinions of those who are supposed to be in 
a position to know. At its best, with the most competent authorities, this 
is most subjective, and at its worst, it becomes mere rationalization and 
propaganda. What is needed is a thorough study of all the existing evi- 
dence with regard to each of the criteria adopted. Too frequently, such 
study as has been made has been an attempt to justify a conclusion al- 
ready reached by the selection of only that portion of the evidence that 
would support the hypothesis adopted, or by confusing the issue by the 
introduction of irrelevant data. In many cases, entirely new techniques 
must be evolved by specialists approaching the problem as one for 
scientific research with the sole purpose of finding a measuring instru- 
ment of accuracy and objectivity, regardless of what such measurement 
may show. 

Take an example which is frequently exploited by the imperialistic 
press as evidence of the need for foreign control, namely, native stand- 
ards of justice. A few examples of corruption or undue influence are 
usually assumed to be conclusive. Two questions arise which could be 
determined objectively by a thorough study of the court records; first, 
the extent to whch there has been a perversion of Justice In terms of 
the existing law of the land, and second, to what extent it has seemed 
a perversion because the existing legal system is different from that 
of the foreign critic. Likewise, when this has been determined it must 
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be compared with the actual standards of justice existing in other coun- 
tries, rather than with the ideal standards of an almost perfect system. 

While much might be accomplished along the lines just indicated, 
it is proposed that the study be carried a step farther, with the ultimate 
goal of determining whether any of these criteria can be reduced to 
quantitative terms by the application of a thoroughly objective technique. 
What is needed is some form of measurement such that, whether it is ap- 
plied by an agent of the governing power or by an aspiring nationalist 
within the area, it would give substantially the same result. In other 
words, each one of the criteria which may be selected as satisfactory tests 
of a capacity for independence must be subjected to intensive study for 
the purpose of evolving a technique for the quantitative measurement of 
the conditions entering into the satisfaction of a given criterion. Whether 
such scientific precision and objectivity can be secured in the measure- 
ment of all the criteria cannot be predicted, for it has never been at- 
tempted; but certainly some of them, perhaps many, can be measured 
with far greater accuracy and objectivity than is even pretended at the 
present time. 

For example, from among the hypothetical criteria listed above, some 
would seem more capable of scientific measurement in quantitative terms 
than others, such as potential military force, standards of health and 
sanitation, literacy, and economic self-sufficiency. Should these be found 
to be real criteria of capacity, they would then be submitted to scientific 
investigation and experimentation in an attempt to evolve a technique 
of quantitative measurement for each criterion selected. Others, seem- 
ingly less capable of such treatment, might yield to a thorough study 
of the difficulties involved. For example, if we take the criterion of pub- 
lic opinion, there is found to exist great diversity of view as to whether 
or not the people of a given region really desire independence. Some 
seem to believe that it is only a minority of the Filipinos who desire 
it, while others, and seemingly equally competent authorities, are con- 
vinced that the mass of the people are united in such a desire. The same 
situation has existed with regard to India, Egypt, and other dependent 
territories. Even the use of the plebiscite has not satisfactorily solved 
this problem, for it usually fails to give expression to the various shades 
of opinion and may not be reliable if conducted under the control of 
either the dominant power or the nationalist group alone. It is quite 
within the realm of possibility, however, that such studies as those of 
Allport?® and Thurston’! on attitude testing, or similar studies when 
applied to this problem, may evolve a technique for securing a more 


1 {Measurement and Motivation of Atypical Opinion in a Certain Group,’’ in this 
Review, XIX, pp. 635-760 (Nov., 1985). 

u (Measurement of Opinion,’’? Jour. Abnormal Psych., XXII, pp. 415-480 (Jan, 
1928). 
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accurate and reliable measurement of public opinion on this question. 
A further problem needs to be met in the een of such tech- 
niques to an illiterate population.™ 
Given such techniques, it should be possible to set up a yardstick, 
or measuring scale, for each of the criteria selected, and to measure the 
attainments of a given people thereon. The final problem remains of 
determining exactly what point on a given scale shall constitute the 
turning point between capacity and incapacity, and likewise the rela- 
tive weight to be given to the various criteria. How much may def- 
cienty on one scale be offset by a greater degree of achievement on an- 
other? At the present time, this would seem to be the most difficult 
phase of the problem to solve. But should the earlier parts of the study 
result in satisfactory criteria of capacity, and in objective methods of. 
measurement, it is perhaps not too much to hope that these would also 
shed light upon the solution of the final diffienlty. But even if this 
determination of the minimum qualifications necéssary be left, for the 
present, to political negotiation; compromise, and agreement, certainly ` 
the clarification of the whole problem of capacity furnished by clearly 
_ defined standards and techniques of objective measurement would greatly 
facilitate the problem of ultimate agreement on the goal which must 
be reached. ) 
- It is the purpose of this article to propose the problem outlined 
herein as a research project, and to invite criticism and comment thereon. 
Fully appreciating the magnitude of the problem and the uncertain © 
nature of the conclusions to be expected, the writer nevertheless believes 
that: the task is well worth undertaking, and that whether the results 
‘are positive or negative a worth-while contribution will have been made. To 
what extent the study can be kept to objective technique cannot be 
predicted, though it is believed that this approach may be more ap- 
plicable than has been commonly suspected. However, the fact—if it be 
one—that this problem is not susceptible of objective treatment is in 
itself something worth determining scientifically. Even though the study 
in its entirety should never be completed, it is believed that any defi- 
nite conclusions on the first part of it, that is, the determination that 
there are or definitely. are not.common criteria of capacity, would in 
itself help in the solution of the many perplexing problems arising in this 
type of international relationships. 
American University of Beirut. AVAL > eee 


# For an illuminating example of an attempt to meet this problem, ses the re- 

port of the King-Crane Commission appointed by President Wilson to ascertain the 
wishes of the people of the Near Bast. Editor and Publisher, LV, No. 27, 2nd Sec- . 
tion, Dec. 8, 1922. 
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PERSONAL AND MISCELLANEOUS 
Comptlea by the Managing Editor 


Persons who are interested in arranging for a state or regional confer- 
ence of the type of those now being held under the auspices of the Com- 
- mittee on Policy of the American Political Science Association are invited 
to correspond with Professor Harold W. Dodds, of Princeton University, 
chairman of the subcommittee on political education. See p. 141 below. 


Professor George H. Blakeslee, of Clark University, has been acting as 
special adviser to the State Department at Washington during the Man- 
churian crisis. 


Professor George E. G. Catlin, who spends part of each year at Cornell 
University, stood unsuccessfully as a Labor candidate in the Brentford 
and Chiswick division of Middlesex at the British general election of 
last October. | 


Dr. Raymond L. Buell, research director of the Foreign Policy As- 
sociation, conducted a graduate seminar on international relations at 
Princeton University during the first term of the current year, and dur- 
ing the spring will give a series of eighteen lectures in the same fleld 
at the New School for Social Research, New York City. During Febru- 
ary, he is also giving a course of six lectures at Cornell University on 
the Caribbean policy of the United States. 


Dean Frederick A. Middlebush, professor of political science and pub- 
lic law in the School of Business and Publie Administration at the Uni- 
versity of Missouri, is spending the second semester and summer at 
Geneva in research work in the field of international relations. 


Professor Jesse S. Reeves, a former president of the American Political 
Science Association, has been named as the Henry Russell lecturer for 
1932 at the University of Michigan. The executive council of the Research 
Club is authorized by the board of regents of the University to choose 
annually as lecturer ‘‘that member of the faculty whom the council 
deems to have attained the highest distinction in the field of scholarship.’’ 


Professor Irvin Stewart, chairman of the department of government 
in the American University Graduate School, served as technical adviser 
to the American delegations to the International Technical Consulting 
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Committee on Radio Communication, Copenhagen, Denmark, in May- 
June, 1931, and the Pan-American Commercial Conference, Washington, 
in October, 1931. 


Dr. Dana G. Munro, who has been in the Department of State and the 
Foreign Service since 1919, has accepted an appointment as professor of 
Latin American history and culture at Princeton University. © — 


Professor Thomas S. Barclay, of Stanford University, has been ap- 
pointed to a consulting fellowship at the Brookings Institution for the 
year 1932. During the summer of 1931, he was a member of the staff of 
the School of Citizenship and Public Affairs at Syracuse University, 
giving courses on political parties and legislation. 


Professor Peter Odegard, of Ohio State University, will spend the 
coming spring and summer in Germany. Dr. Harvey Walker, of the same 
institution, has been advanced to an associate professorship. 


’ Sir Sidney Low, author of The Governance of England and other books 
known to political scientists, died at London on January 13 at the age 
of seventy-four. 


Professor Pitman B. Potter, of the University of Wisconsin, will give 
courses in the coming summer session of Harvard University. He par- 
ticipated on January 5 in an institute of international affairs held at . 
Tulane University, New Orleans. 


. After an extended leave of absence in Sweden for the purpose of mak- 
ing a study of the Bratt liquor control plan and giving lectures at the 
Universities of Upsala and Kongelige Frederiks, at Oslo, Norway, under 
the auspices of the Carnegie Endowment for International Peace, Pro- 
fessor Walter Thompson is again in residence at Stanford University. 


Professor James K. Pollock, of the University of Michigan, will spend 
the spring and summer in Europe in observation and study of party 
affairs preparatory to the writing of a book on comparative party poli- 


Professor Amos S. Hershey, who has been in ill health for a number 
of years, has so far recovered as to be able to conduct one course on 
international affairs at Indiana University. 


Mr. Floyd E. McCaffree, of the department of political science at the ` 
‘University of Michigan, has prepared a convenient chronological chart 
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of the personnel of the Supreme Court of the United States, and is pre- 
pared to supply copies to anyone desiring them at seven cents each or 
$3.50 for fifty. 


Professor Walter R. Sharp, on leave of absence from the University 
of Wisconsin while serving as fellowship and grant-in-aid secretary to 
the Social Science Research Council, will give a course in the Columbia 
University summer session on civil service problems and another on 
representative government in contemporary Europe. 


- Dr. Norman W. Beck, formerly instructor in government at the Uni- 
versity of Chicago, holds an instructorship at Yale University during the 
current year. 


Dr. Frederic W. Heimberger, who received his doctorate at Ohio State 
University last June, has accepted a position in the Indiana State Teach- 
ers College at Muncie. 


Professor Hugh MeD. Clokie, of Rutgers University, is acting assistant 
professor of political science at Stanford University during the current 
year. 


Mr. William H. Edwards, formerly instructor in political science at 
the University of North Dakota, and later at Sweetbriar College, has 
been appointed to a position in the Wisconsin State Teachers College at 
River Falls. 


Under the auspices of the Division of Humanities, Dr. Charles A. Beard 
is delivering a series of eleven lectures on Representative Government in 
a Technological Age at the California Institute of Technology, and Dr. 
Jacob Gould Schurman a series of four on Problems of International 
Relations. 


Dr. C. A. Dykstra, city manager of Cincinnati, addressed the annual 
meeting of the Ohio Municipal League at Columbus on November 28. 
His subject was ‘‘Municipal Responsibility for Unemployment Relief.’’ 
At a meeting of the newly elected executive committee of the League, 
following this meeting, Professor Harvey Walker, of the department of 
political science at Ohio State University, was reélected secretary-treas- 
urer. 


Dr. Carl E. McCombs, of the Institute of Public Administration, is 
assisting the Rochester Bureau of Municipal Research in the preparation 
of a comprehensive report on the hospital problems of the city. Mr. 
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A. E. Buck, also of the Institute, is acting as advisor to Governor William 
. T. Gardiner on the installation cf a complete fiscal system for the state 
of Maine as provided for in an act approved by a referendum on No- 
vember 9. 


Professor W. W. Willoughby, of the Johns Hopkins University, acted 
as counselor to the Chinese delegation at the 1931 meeting of the League 
_ of Nations Assembly. He remained to act in the same capacity at the 
meetings of the Council which considered the Manchurian crisis. During 
his absence the affairs of the department were in charge of Associate - 
Professor James Hart. During February and March, Professor Frederic 
A. Ogg, of the University of Wisconsin, is lecturing to graduate students. 
at Joins Hopkins on problems in the fleld of comparative government. 


'. Five of the Cowles fellows in government at Yale University last year 
have entered upon career positions. Mr. C. Edwin Davis, who had for- 
merly taught at the University of Texas, accepted an instructorship at 
Yale and is conducting courses in American government im the Sheffield 
Scientifie School. Mr. Roy I. Kimmel, who served as a member of. the 
Connecticut house of representatives while proceeding with his gradu- 
ate work in legislation, began teaching government at Princeton Uni- 
versity in September, being assigned to the new School of Public and 
International Affairs. Mr. Philip $. Broughton, who had taught at the 
College of the Pacific for two years prior to his Cowles fellowship, has 
been appointed instructor in government at Dartmouth College. Mr. Eric 
A. Beecroft, who had taught two years at Hamline University, is in- 
structor in government at the University of California at Los Angeles. 
Mr. Harold C. Atkiss has accepted an appointment in ee at the 
Brookings Institution in Washington. 


Mr. Bruce Smith, of the Institute of Public Administration, has been 
appointed adviser to the mayor and the police commissioner of Chicago. 
Mr, Smith has undertaken this work as a representative of the Institute, 
and will devote about half of his time- to it during the coming year. The 
mayor’s advisory committee and the police commissioner have also asked 
Mr. Smith to direct the installation of the recommendations which he 
made last year for the improvement of the Chicago police department. 
These recommendations were the result of a survey conducted by Mr. 
Smith and staff for the Citizens’ Police Committee, a representative group 
of business men and professors, organized to make suggestions for the 
betterment of the department. The original survey staff has been reas- 
sembled, and it is expected that the first major recommendation to be 
carried into effect will be one calling for a complete structural reorganiza- ` 
tion of the department. The work will probably proceed for the greater 
part of the coming year. ; 
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On February 5 and 6, the second annual session of the Central Ohio 
Institute of Politics was held at Ohio State University in conjunction with 
a Y.M.C.A. conference on disarmament. Aside from disarmament, topics 
discussed included the Philippines, Japanese foreign policies, Russia, and, 
Franco-German relations. | 


On November 16, a conference on the place of civics in the high school 
curriculum was held at Columbus, Ohio, under the auspices of the sub- 
committee on political education of the Committee on Policy of the 
American Political Science Association. The group which gathered in- 
cluded representatives of the Ohio state department of education, super- 
intendents of schools, and a number of professors of political science in 
Ohio colleges and universities. Papers were presented by the following 
political scientists: O. Garfield Jones, University of Toledo; Karl F. 
Geiser, Oberlin College; Walter J. Shepard, ‘Ohio State University; and 
Howard White, Miami University. Professor B. A. Arneson, of Ohio 
Wesleyan University, had charge of arrangements for Professor Earl 
W. Creeraft, of the University of Akron, who is the member of the Com- 
mittee on Policy in charge of such meetings in several states. 


The Harris Foundation at the University of Chicago held its annual 
institute from January 27 to January 31, instead of scheduling it for the 
summer quarter as heretcfore. The general subject of discussion was 
‘Gold and its Relation to International Affairs.’’ 


The fifth congress of the International Union of Local Authorities will 
be held in London, May 23-30. Dr. Luther Gulick, 261 Broadway, New 
York City, is acting as the American representative, and inquiries may 
be directed to him. 


A three-day conference on Far Eastern affairs will be held at the 
American University, Washington, D.C., during the last week of March. 
Among those who will contribute papers are Professor W. W. Willough- 
by of Johns Hopkins University, Dr. Harold G. Moulton of the Brook- 
ings Institution, and Professor Frederic A. Ogg of the University of Wis- 
consin, who is conducting graduate seminars at the University during 
the current semester. 


The first Institute of European Affairs, established by Mr. Chester D. 
Pugsley, was held at the College of William and Mary on October 14-15. 
Papers were read by distinguished representatives of the press and the 
foreign service on topics relating to current foreign affairs. An open 
forum followed each address. The Institute was a success in respect both 
to attendance and to the discussion stimulated by the principal papers. 


- 128 THE AMERICAN POLITICAL SCIENCE REVIEW 


In pursuance of the policy cf expansion laid down three years ago by 
the department of economics end political science at the Michigan Col. 
lege-of Mining and Technology, a course in American government and : 
polities will be introduced this spring by Professors C. H. Baxter and 
E. L. Wood. This action anticidates the operation of a recent Michigan 
statute requiring that all students graduated after June, 1933, from col- 
leges supported in whole or in part by state funds shall have received a 
course in federal, state, county, and municipal government. 


The Michigan State Commission of Inquiry into County, Township, 
and School District Government has arranged with Mr. Lent D. Upson, 
director of the Detroit Bureau of Governmental Research, ta be in 
charge of the forthcoming study. A report must be submitted to the state 
legislature at its session beginning in January, 1933. The University of 
Michigan and Michigan State College are joining with the Detroit Bu- | 
reau of Governmental Research in supplementing the appropriation for 
the survey made by the state legislature. Professors Thomas H. Reed, 
'E. R. Sunderland, and John Surdwall, of the University of Michigan, 
and Professors P. A. Herbert and F. M. Thrun, of Michigan State Col- 
‘ lege, are associated with the director as an advisory committee. 


, The American Municipal Association has established a permanent sec- 
retariat in charge of Mr. Paul V. Betters, formerly of the Brookings In- 
stitution, and located at 850 East 58th Street, Chicago. The Association 
is the national organization of state leagues of municipalities. Its purpose 
in establishing a permanent staff is to secure a more rapid interchange 
of information among the several state leagues of municipalities and to 
consolidate, so far as ‘possible, certain major projects in research that : 
may be undertaken more advantageously on a national than merely a 


‘state basis. . 


" Announcement of the formation of the United States Society, an or- 
ganization designed to provide high school and college students with eur- 
. rent governmental information free of charge, was made by David Law- 
“ rence at the annual meeting of the American Political Science Associa- 
tion. Mr. Lawrence has aécepted the chairmanship of the new organiza- 
_ tion, whose board of advisers consists of Calvin Coolidge, Elihu Root, 

Newton D. Baker, Owen D. Young, and John Grier Hibben. The work 
of the Society is to be financed through membership dues from public- 
. Spirited citizens in every state. State chairmen are now being appointed. 

‘At the present time, the organization is publishing a weekly magazine 
for high school students, a high school teachers’ service to accompany 
this magazine, and a monthly debate service. It plans to begin the pub- 
_ lieation of a weekly paper for college students at the opening of the 
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next academic year. The Society also plans to sponsor the organization 
of model congresses in the high schools and round table conferences in 
the colleges and universities. In both instances, the Society will endeavor 
to encourage the discussion of current governmental problems. The So- 
ciety’s publications will not carry editorials, and the founders of the 
new organization aim to have all subjects treated in a non-partisan, im- 
partial manner. | 


The Committee of the American Political Science Association on Basic 
Data and Statistics will be glad to recelve suggestions for the improve- 
ment of existing summaries of political and governmental data. The 
prosecution of nearly every type of research leads the investigator to 
discover inadequacies in the categories used by official and private pub- 
lications. It is the desire of the committee to serve as a clearing house for 
the proposals advanced by research workers and to consider the advis- 
ability of recommending some form of action which will carry these 
proposals into effect. It is believed that this may be established as one of the 
service functions of the Association. Communications may be addressed to 
the chairman or to any other member of the committee, i.e., Luther Gulick, 
Netional Institute of Public Administration; James Hart, Johns Hopkins 
University ; Harold D. Lasswell, chairman, University of Chicago. 


Twenty-Seventh Annual Meeting of the American Political Science 
Association. The records show that the annual meeting held at the 
Mayflower Hotel, Washingion, D.C., on December 28-30, 1931, was the 
most largely attended, and practically all persons present agreed that it 
was in other respects one of the most successful, in the history of the 
Association. The registered attendance was 353, as compared with 317 
at Cleveland in 1930, 127 at New Orleans in 1929, 235 at Chicago in 
1928, and 292 in Washington in 1927. Most of the sessions took the form 
of round-table or section meetings, and the number and range of topics 
discussed strikingly evidenced the notable expansion and enrichment 
which political science as a discipline has experienced in recent years. 
A high point in the sessions was the report of the Committee on Policy, 
presented first to the Executive Council and afterwards to the business 
meeting of the Association by the chairman, Professor Thomas H. Reed, 
and printed (with additions showing various actions taken) on pp. 136- 
149 below. 

The program, in full, was as follows: 


MONDAY, DECEMBER 28 
10:00 AM. | 
Round-Table Meetings, 
1 Comparative Central Government—Kconomtic Planning as a State Ac 
tivity. 


130 


12:30 P.M. 


3:00 P.M. 


THE AMERICAN POLITICAL SCIENCE REVIEW 


PAPERS: ‘‘Fconomic Planning in Russia /” George 8. Counts, Columbia 
University. 

‘Economie Planning in Germany,’’ Miriam + Oatman, Brookings In- 
stitution. 

tí Economie Planning in Rcumania,’? nesta a 8. Roucek, onde Jun- 
jor College. ` | 

DISCUSSION: Bruce Hopper, Harvard University; George Kalusek, cor- 
respondent of the Marodni Politika, Prague; Lee B. Greene, Uni- 
versity of Wisconsin; Leopold Sauer, Social Science Research Ooun- 
cil Fellow. 


. Government and Hducation—Training Teachers of Government forthe 


Publio Schools. 
PAPERS: Charles H. Judd, University of Chinas: George 8. Counts, Co- 
lumbia University. ; 
DISCUSSION: William Anderson, University of Minnesota; Frank Bates, 
University of Indiana. 


. International Relations and Colonial Govennen— Prins da Colonial 


Administration and Legislation. 
PAPER: Charles T. Loram, Yale University. 
DISCUSSION: Rupert Emerson, Harvard University; H. D. Gideonse, Uni- 
_ versity of Chicago; Amry Vandenbosch, University of Kentucky; 
Lennox Mills, University of Minnesota, 


. Judicial Administration—Acministration of Federal Courts. 


DISCUSSION: Robert E. Onshman, Cornell University. 


. Local Government—Administrative Relations between the Cities and States. 


PAPERS: ‘‘The Point of View of the City,’’ C. A. Dykstra, city man- 
ager of Cincinnati. 

‘The Point of View of the-State,’’- John F. Sly, West Virginie Uni- 
versity, 

‘í European Experience,’’ Roy V. Peel, New York University. i 

DISOUSSION: H. L, Lutz; Schuyler Wallace; Morris Lambie; T. H. Reed. 


. Political Parties—The Use of Money in Elections. 


PAPER: ‘Voting Behavior as Related to Party Preference,’’ Flora May 
Fearing, Northwestern University. 
DISCUSSION: Harold F. Gosnell, University of Chicago. 


Subscription Luncheon. : 

Political Aspects of the New Beuth. 

CHAIRMAN: C. A. Dykstra, city manager of Cincinnati. 

PAPERS: ‘(The Changing Background of Southern Polities,” H. O, Nixon, 
Tulane University. : 

tí Problems of Current Southern Polities,’’ John W. Manning, University 
of Kentucky. 


Section Meetings, 


1 Legtslation—Rescarch in Legislative Processes, 


INTRODUCTORY STATEMENT: John A, Lapp, Marquette University. 
PAPERS: ‘Reasearch Work of tha American Legislatora’ Association,’’ 
Rodney L. Mott, University of Chicago. 
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‘(The Legislative Interim Committee as a Legislative Research Agency,’’ 
Martha Ziegler, Northwestern University. 

‘*Power to Get the Fasts,’’ Charles W. Shull, College of the City of 
Detroit, 

2. Public Opinion—A Reéxamimation of the Public Opinion Concept. 

PAPERS: ‘(Language and the Newsvaper,’’ Kimball Young, University 
of Wisconsin. 

{Quantitative Newspaper Analysis as a Technique of Opinion Research,’’ 
Julian L. Woodward, Cornell University. 

‘Study of Interest Groups and Publie Opinion,’’ A. Gordon Dewey, 
Union College. 

‘í Publie Opinion and the Attribute Cluster-Bloc Technique,’’? Herman 0, 
Beyle, Syracuse University. 

‘í Finding the Public,’’ Peter Odegard, Ohio State University. 

DISCUSSION: W. Y. Elliott, Harvard University. 

8. Political Theory—The Place of Self-Regulating Economio Groups under 

a Democratio Government. 

PAPERS: Dexter M. Keezer, the Baltimore Sun; John Dickinson, Univer- 
sity of Pennsylvania Law School; Francis W. Coker, Yale University. 


8:00 P.M. 
General Session. 
OHAIRMAN: B. F. Shambaugh, University of Iowa. 
PRESIDENTIAL ADDRESS: ‘‘Social Planning Under the Constitution,’’ Ed- 
ward 8. Corwin, Princeton University. 


TUESDAY, DECEMBER 29 
10:00 a. 
Round-Table Meetings. 
1. Comparative Central Government—Economio Planning as a State Ac- 
tivity. 
PAPERS: ‘‘ National Economic Planning in France,’’ André Bernard, Legis- 
lative Reference Service. 
‘*Attempts at Centralized Planning in the United States’? George B. 
Galloway, Editorial Research Reports. 
tí ome Social and Political Problems of Economie Planning,” L. I. 
Lorwin, Brookings Institution. 
DISCUSSION, 
2. Government and Eduoation-~Methods of Teaching Government in the 
Schools. 

PAPERS: J. B. Edmondson, University of Michigan; J. A. Engleman, 
Kent State College, Ohio. 

DISCUSSION: Ben Arneson, Ohio Wesleyan University; George J. Jones, 
Central High School, Washington, D.O.; Karl F. Geiser, Oberlin 
College. 

International Relations and Colonial Government—International Political 
Effects of High Tarif. 

PAPER: Philip G. Wright, Brookings Institution, 

DISOUSSION: Lynn R. Edminster, U. 8. Department of Agriculture; H. 
B. Elliston, Christian Science Monitor; David Mitrany, Harvard Uni- 
versity. 
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132 


THR AMERICAN POLITICAL SCIENCE REVIEW 


4, Judicial Administration—Zesearoh in Judiotal Administration. 


CHAIRMAN: Raymond Molsy, Columbia University. 
PAPERS: J. A. À. Grant, University of California at Los Angeles, and Rodney 
L. Mott, Univarsity of Chicago. 


. Local Government-—The Reorganteation of Rural Areas. 


PAPERS: ‘(Rural Areas,” Theodore B. ue U. 8. one of Agri- 
‘culture. 

‘Administrative Difficulties in Cinnestion with Functions in Onondaga 
Connty, New York,” Robert F. Steadman, Syracuse University. 


- (The Sociological Implications of Rural Local Government,’’ John H, 


roe 
12:30 P.M. 


‘2:80 PM. 


4:00 P.M. 


10:00 A.M. | 


Kolb, University of Wisconsin. 
DISCUSSION: Wylie Kilpatrick, Trenton, New Jersey. 


. Political Parties—The Use of Money in Elections. 


PAPERS: ‘‘ Election Administration in its Relation to the Cost of Oam- 
paigning,’’ Joseph P. Harris, University of Washington. 
‘Some Suggestions from British Practice for Regulating Election Ex- 
. penditures,’’ James K. Pollock, University of Michigan. 
DISCUSSION : Ralph 8. Boots, University of E ORRERA Carroll H. Wooddy, 
University of Ohicagc. 


. Political Aspects of the New South—-The Background of Southern Politics. 


DISCUSSION: Robert S. Rankin, president of the Southern Political Science 
Association, Duke University. 


Subscription Luncheon, 

CHAIRMAN: Edward 8S. Corwin, Princeton University. 

ADDRESS: ‘‘Bringing the Covernment and the People Closer Together, ”? 
David Lawrence, editor of the United States Daily. 

Report of the Oommittee on ane Thomas H. Reed, University of Michi- 
gan, chairman, 


Joint Meeting with the American Economic Association. 
Investments and National Policy of the United States in Latin America. 


Annual Business Meeting. 
WEDNESDAY, DEUEMBER 30 


Round-Table Meetings. Ù 

Political Parties—The Use of Money in Elections. i 

PAPERS: ‘‘A Program for Public Regulation of Campaign Funds, ’’ Sena- 
tor Bronson Outting of New Mexico. 

‘{The Kohler, Case as an Illustration of Enforcement Diffieulties,’? J. A. 
Clifford Grant, University of California at Los Angeles. 

DISCUSSION: Senator Gerald Nye of North Dakota; a re Robert 
Luee of Massachusetts. 

Government and Education—The Place of Government în the Publio 
School Currtoulum. 

PÂPERS: F. J. Kelley, Office o3 Education, United States Department of 

the Interior; S. H. Ellett, Grand Rapids High School, Michigan. 
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DISCUSSION: J. P. Senning, University of Nebraska; John Lapp, Marquette 
University; Earl W. Creeraft, University of Akron. 
8. Joint Meeting with the American Statistical Association. 


Political Sotence and Statistics. 


12:30 P.M. 

Subscription Luncheon. 

OHAIRMAN: Miss Belle Sherwin, president of the National League of 
Women Voters. 

ADDRESSES: ‘‘The Irish Free State,’? Hon. Michael MacWhite, minister 

` of the Irish Free State to the United States. 

‘(China Today,’’ Hon. W. W. Yen, minister of the Chinese eens to 

the United States. 


2:30 P.M, 
' Section Meetings. 
1. Publio Administration—The Findings of the Minnesota Conference on 
Universtty Training for the Federal Service. 

Presentation of the proceedings of the Conference by William Anderson 
and Morris B. Lambie, University of Minnesota. 

Discussion of ‘(Next Steps,” L. J. O’Rourke, director of research of 
the United States Civil Service Commission. 

DISOUSSION: Leonard White, University of Chicago and the Chicago Civil 
Service Commission; Harvey Walker, Ohio State University; Bec- 
retary of the Interior R. L. Wilbur; President T. E. Campbell of 
the United States Civil Service Commission; W. H. McReynolds, 
director of the Federal Personnel Classification Board. 

2. Joint Meeting of the Section on Public Law with the Amorican Asso- 
ciation for Labor Legislation, 

Effects of Administrative Law on Theory and Practice. 

8. The Teaching of Government—The Teaching of the General Course in 
Political Science. 

PAPERS: ‘(Government ‘21’ at Columbie,’’ Schuyler O. Wallace and A. 
Gordon Dewey, Union College. 

{Government ‘1’ at Harvard,’’ George C. 8. Benson. 

‘Political Science ‘1-2’ at Michigan,’ James K. Pollock. 

‘Political Science ‘1-2’ at Minnesota.” William Anderson and O. P. 
Field. 

‘Political Science ‘104’ at Wellesley ’’ Louise Overacker. 

‘Political Science ‘1-2’ at Williams,’’ Donald O. Blaisdell. 

í Political Science ‘1’ at Wisconsin,’’ John D. Lewis. 

DISCUBSION, 


The Secretary-Treasurer reported a total membership of 1,894, com- 
posed as follows: life members, 46; annual, sustaining, and associate mem- 
bers, 1,848. Of the last number, about 600 are libraries. A total of 226 new 
members were reported for the year 1931, the largest number ever acquired 
in a single year. 

The following balance sheet, operating account, and trust fund account 
for the fiscal year ending December were presented by the Secretary- 
Treasurer : 
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COMPARATIVE BALANCE SHEETS. 
as of 


Decemb , 1980-December 15, 1 
er 15, 1930- 15, ure 1981 in 
| Comparison 
Assets with 1930 
Cash ” 
In Bank—Ohesking Account .......... $ 601.60 $ 524.02 $ —77.58 
In Bank—Trust Fund ...... Siena aii 805.46 . 910.64 4105.18 
Petty Cash ........... EEEE 4.71 36 —4,35 
Investments | a ' 
U. 8. Treasury Bonds ............,... 1,535.29 1,535.29 
$2,947.06 $2,970.81 $ -4-23.25 
Lhabilities : None None 
Cash Net Worth of the Association ....82,947.06 $3,970.81 $ -4-28.25 , 
Trust Fund | , 
Cash on deposit December 15, 1980 ........,..... (Ge Sie Caw ae ee Des .»-8 805.46 
Interest Received: ` 
D: D: PUTNO aa hice cedars eae a eae ODANA $ 10127 
Bank Balances ......sesnnsesenan ssarsssasasssses eee 3.91 105.18 
Gash on deposit December 15, 1930 .............. see... $ 910.64 


Comparative Statement of Income and Expenses for the Fisoal Years Which Haded 
‘ Deoember 15, 1930 and 1981 (and Estimates of Income and Expenses for 
the Fésoal Year Which Will End December 15, 1938). 
Estimates for the 


Tasos Year Ended Dec. Year Ended Doo. Year to ond Deo. 
15, 1950 15, 1931 15, 1938 

Current dues collected from 

old members .......$6,068.59 $ $5,939.50 $. $6,000.00 $ 
Current dues collected from 

new members ...... 408.76 950.17 800.00 
Prepaid dues collected ... 810.50 902.75 850.00 
Delinquent dues collected 230.75 | 230.00 250.00 
Total dues ............. 7,508.89 8,022.42 7,900.00 
Special contributions .... 185.00 112.50 125.00 
Sale of publications ..... 245.09 157.75 195.00 
Sale of indices ......... 8.00 12.00 . 10.00 
Sale of mailing lists . 48.00 75.00 - 50.00 
Sale of special capal 64.04 81.89 ` 60.00 
Total sales ......... oe 365.138 276.64 815.00 
Advertising ..........., ` 429.47 544.73 500.00 
Royalties sus 2.05 1.45 1.00 
Interest. ...,.....,...,. 67.28 105.18 109.00 


$8,500.47 $9,062.92 $8,950.00 





NEWS AND NOTES 135 


Estimates for the 


Expenses Year Ended Dec. Year Ended Deo. Yar te ad De 
15, 1330 15, 1981 16, 1938 
Eevisw costs 
Printing sise: $5,162.55 $ $5,281.31 $ $5,200.00 $ 
KReprints-..,::.:::4 872.83 300.03 800.00 
Managing Editor— 
Salary ........ 600.00 600.00 606.00 
Travel ess. 125.88 50.55 80.00 
Miscellaneous .. 692.00 703.00 650,00 
Contributors ... 888.34 7,341.60 858.50 7,293.89 370.00 7,200.00 
Secretary-Treasurer 
Clerical and steno- 
graphic ........ 900.00 900.00 9C0.00 
Stationery and post- 
AGO E 258.56 230.55 230.00 
TIRA essieu 284.91 82.83 — 100.00 
AUDE visée 89.50 43.82 50.00 
Miscellaneous ...... 138.08 1,621.05 122.55 1,378.75 75.00 1,355.00 
American Council of 
Learned Societies ... 45.00 45.00 45.00 
Annual meeting ........ 194.35 138.60 170.00 
Miscellaneous .....,..., $43.52 183.93 180.00 
$9,545.52 $9,089.67 $8,950.00 
Deficit for the year ..... 1,045.05 None None 
Surplus for the year .... None 23.25 None 


At the annual business meeting, the following officers of the Asso- 
ciation were elected for the year 1932: president, W. F. Willoughby, 
Brookings Institution, Washington, D.C.; first vice-president, Leonard 
D. White, University of Chicago; second vice-president, Ellen D. Ellis, 
Mt. Holyoke College; third vice-president, P. Orman Ray, University of 
California; secretary-treasurer, Clyde L. King, University of Pennsyl- 
vania; members of the Executive Council for the term ending December 
81, 1934: Thomas S. Barclay, Stanford University; James Hart, Johns 
Hopkins University; Morris B. Lambie, University of Minnesota; Kirk 
H. Porter, University of Iowa; and Frank M. Stewart, University of 
Texas. 

Final action was taken on the proposal to convert the REVIEW into 
a bi-monthly, and the new schedule goes into effect with the current 
issue. On recommendation of the Managing Editor, a plan was adopted 
under which, beginning in 1932, members of the Board of Editors will 
be elected for two-year terms, one-half retiring at the close of each year. 
With a view to putting the system into operation, five present members 
of longest service—C. A. Berdahl, R. E. Cushman, A. C. Hanford, T. H. 
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Reed, and C. L. King—were reélected for one year, and five of shorter 
service--W. F. Dodd, A. W. Maemahon, C. W. Pipkin, R. M. Story, and 
L. D. White—for two years. f 

At the close of the meeting it was announced that the chairman of the 
committees on program for the 1932 meeting will be Morris B. Lambie, 
of the University of Minnesots. Round-tables were asked, as a year ago, 
to designate peo to cooperate with the committee in planning 
* the program. 

Some discussion in the Executive Council of the place of meeting in 
1932 brought out support chiefly zor Detroit, Cincinnati, and Columbus. 
Decision, however, remains to be made by the Council, and will be an- . 
nounced in an early issue of the Reymw. There is a possibility that a 
special meeting will be arrange for the summer of 1933 in connection 
with a proposed international congress of the social sciences to be held at 
aa during the Century of Progress Exposition. 

CLYDE L. Kina, S coretary-Preasirer 


Report of the General Chairman of the Committee on Policy for 
the Year 1931. The Standing Committee on Policy was organized in © 
accordance with a resolution adopted by the Association at its annual 
business meeting on December 30, 1930. In addition to the General 
Chairman, its membership for the past year has been as follows: 


Appointed members 
Subcommittee on Research ` Subcommittee on Publications 
W: F. Willoughby B. F. Shambaugh | 
Charles A. Beard Arthur N. Holcombe 
Charles E. Merriam Isidor Loeb 
Subcommittee on Personnel Subcommittee on Political 
William Anderson — E A | . . Education 
Luther Gulick : Harold W. Dodds 
Harvey Walker ` William B. Munro 


Earl W. Crecraft 


Ex-offcio members — 
President Edward 8. Corwin (Subcommittee on Research) 
Secretary Clyde L. King (subcommittee on Research) 
Editor Frederic A. Ogg (Subcommittee on Publications) 


The terms of Charles E. Merriam, Harvey Walker, Isidor. Loeb, and 
Earl W. Crecraft expired with the annual meeting of 1931. Incoming 
President W. F. Willoughby designated Edward S. Corwin to fill out 
the remainder of the former’s appointive term, reappointed Charles E. 
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Merriam and Earl W. Crecraft for terms of three years, and appointed 
John M. Gaus and Walter J. Shepard for terms of similar length. 

The whole Committee has held three meetings: February 13 and 14 
at Princeton, June 29 at Charlottesville, Virginia, and December 27 at 
Washington. On each occasion a quorum of the Committee was present 
and transacted important business. The minutes of these meetings have 
been mimeographed and are available for distribution. It is through the 
subcommittees, however, that the greater part of the work of the year 
has been done, and the achievements of the Committee on Policy will best 
be seen in a brief review of their activities. 

The Subcommittee on Research set for itself the following objectives: 
‘*(1) securing information regarding the direction which research in the 
field of political science could most profitably take, and (2) the prepara- 
tion of aids for students, particularly younger students, in undertaking 
and prosecuting research in political science.’’ The first result was to be 
approached by securing the opinion of a number of leading students of 
political science in the United States and of not to exceed ten foreign 
scholars; each of the latter was to receive an honorarium of one hundred 
dollars for his contribution. In partial fulfillment of its second aim, the 
subcommittee proposed to compile (1) a selected bibliography of politi- 
eal science; (2) a handbook for political science research workers, con- 
taining a list of all agencies engaged in political science research, with 
their publications, methods of work, and funds available for fellowships 
or grants to political science students. 

For the above purposes, the Committee on Policy allowed a budget 
of $3,500. The subcommittee called on a considerable group of American 
scholars for their views es to the most desirable flelds of research in 
political science. The response was far from satisfactory. Many ignored 
the request altogether, and many others satisfied themselves. with a 
simple acknowledgment of its receipt. No attempt was made to gather 
the opinions of foreign scholars. Considerable progress, under Dr. Wil- 
loughby’s immediate direction, has been made in the preparation of the 
‘‘Handbook.’’ The project for a selected bibliography has been for the 
time being set aside, and the Handbook project has been extended to 
include a complete bibliography of the publications of all agencies en- 
gaged in research, cross-indexed by localities and topics. Dr. Willoughby 
estimates that the Handbook will be well advanced toward completion 
by the end of next year. 

The Subcommittee on Personnel early added to its number E. A. 
Cottrell, and has recently added John A. Fairlie also. It was assigned 
by the Committee on Policy the sum of $1,775 as its allowance for the 
year 1981. It has carried on a placement service primarily for college 
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and university teachers. Altogether, sixteen persons with doctor’s degrees 
and fifty-four with less preparation (about half of whom expected to take 
the doctor’s degree within. the year) registered with the service. Lists of 
registrants, with their records, were sent to numerous institutions. No 
information is available as to the number of persons obtaining positions 
as a result of this procedure. This is in part due to the fact that the 
subcommittee encourages direct communication between the registrants 
and institutions. The number, however, was undoubtedly small, though 
this fact may be ascribed to the new and untried character of the serv- 
ice and the unusual difficulty of finding positions at all in this year of 
depression. The subcommittee considers that the service has a valuable 
by-product in calling the attention of appointing authorities to the ex- 
istence and work of the Political Science Association and to the desira- 
bility of filling positions in the social science field with persons trained in 
political science. It recommends the continuance of the experiment for an- 
other year. 


~ 


The Subeommittee on Personnel has also prepared a list of fellowships, | 
_ scholarships, assistantships, and grants-in-aid in this country and abroad 


open to graduate students in political science. Copies are now available 
in mimeographed form. The subcommittee. has begun an analysis of 
courses now offered in political science, the types of positions available for 
teachers of political science, and the training and qualifications of the per- 
sons at present holding these positions. This work will be continued dur- 
ing another year. 

The subcommittee has also recommended a project prepared in detail 
by Dr. Luther Gulick for a comprehensive survey of training for the 
public service. No more timely and significant subject of research could 
be suggested to the Association. The future of our profession, and of our 
country itself, depends on the development of an intelligent corps of 
publie servants trained not ‘only in the specific tasks committed to them 
but in the general field of politics and administration. It is only from 
men so trained that we can expect true executive leadership. Without 
them, the classified civil service is condemned to remain the grave of 
mediocrity and to be ignored in the selection of the higher personnel. 
This project of the subcommittee waa approved by the Committee on 
Policy, the Executive Council, and the Association at the 1931 meeting, 
and the subeommittee has been authorized to raise, with the assistance of 
the General Chairman, a budget of $169,000 for a period of three veers 
and to initiate the survey. 

The Subcommittee on Personnel held two meetings: February 13 = 
14 at Princeton, and November 9 at Buffalo. It expended, in all, $1,004.90. 
It has in mind a number of other projects of more or less importance, 
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such as: (a) the holding of further conferences on training for the public 
service; (b) the study of the vocational opportunities for men trained in 
political science in governmental research work; (c) the maintenance of 
fairly continuous contacts with civil service commissions, so as to be 
ready to grasp opportunities for increasing the openings for political 
scientists in government service; (d) the analysis of the vocational in- 
terests, aptitudes, and abilities which we should look for in college under- 
graduates before encouraging them to go on into graduate work in politi- 
eal science ; and many others. 

The Subcommittee on Publications has made two considerable contribu- 
tions to the progress of the Association. It recommended (and the full 
Committee on Policy and the Executive Council at the Virginia meeting 
in June, and also the 1931 meeting of the Association, ratified the pro- 
posal) to convert the AMERIOAN POLITICAL Scmnozr Revirw into a bi- 
monthly. To make this possible without too great a burden upon the Man- 
aging Editor, the Committee on Policy agreed to appropriate six hundred 
dollars annually from its funds to supplement the usual appropriations 
of the Association. The Review therefore becomes a HO with the 
February, 1932, issue. 

The second achievement of the Subcommittee on Publications was to 
dispel the doubts which have hitherto obseured all our debates over 
programs of publication. There has long been talk of Association aid in 
the publication of (1) worthy studies which commercial publishers re- 
fuse—a monograph series; (2) a series of documents, domestic and 
foreign; (3) a series of political science classics, many of which are un- 
available in good English editions. The subcommittee asked the opinion 
of the members of the Association on the usefulness of each of these series. 
The returns showed in each case heavy favorable majorities. Out of 359 
votes, there were on the monograph series 73 per cent yes, 5 per cent 
qualified yes, 10 per cent no, 3 per cent qualified no, and 9 per cent 
doubtful; on the documents series, 79 per cent yes, 5 per cent qualified 
yes, 5 per cent no, 2 per cent qualified no, and 9 per cent doubtful; and 
on the classics series, 62 per cent yes, 7 per cent qualified yes, 20 per cent 
no, 4 per cent qualified no, and 7 per cent doubtful. But the subcommittee 
did what the mere quantitative researcher never would have done—it 
published in a large mimeographed volume a digest of the reasons by 
which those replying explained their votes. When the Committee on 
Poliey met at Charlottesville last June and the findings of the sub- 
committee were presented, member after member said, ‘‘I voted ‘yes’ on 
all three projects, but after reading the reasons adduced on both sides 
I have changed my mind.’’ So a resolution presented by the subeommittee 
for the appointment of a committee to undertake publication of a mono- 
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graph series was, with the subeommittee’s acquiescence, referred back to 
it; and the Council and Association have acquiesced in this action with 
apparent unanimity. This leaves the way clear for the unhindered con- 
sideration of the problem of periodical publication. The enlargement 
and improvement of the Ruvirw, the use of supplements for the pub- 
lication of useful documents or long articles, the question of a journal 
of public administration, the possibility of a périodical suited to the 
needs of teachers of government in the secondary and elementary schools 
—these matters the subcommittee is considering. At the same time, it is 
nursing the suggestion of a full-time editor-secretary housed in a building 
in New York or Washington along with the secretariats of other social 
science associations. This subcommittee spent but $272.87 out of an ap- 
propriation of $750. 

The Subcommittee on Political Education has divided its work into 
several independent, though parallel, efforts. 

1. Citizenship Training. Under the direction of E. W. Crecraft, the 
subcommittee, with the addition of Edgar Dawson and John P. Senning, 
has undertaken to advance the place oceupied by government among 
the social studies now taught in secondary and elementary schools. It 
has sought contacts with teachers’ colleges and normal schools, in which 
the bulk of our teachers are trained, and has established codperative re- 
lations with important educational, groups interested in the social sci- 
ences. 

In the furtherance of the first of these purposes; it has caused to be 
held a series of conferences at which educators, secondary and elementary 
teachers of the social sciences, and college and university teachers of 
political science have. appeared together on the same programs to discuss 
the place of government in the public schools, The first of these con- 
ferences, attended by about a hundred persons, was held at Indianapolis 
in October in connection with the meeting of the social science section of . 
the State Teachers’ Association. Frank Bates, of Indiana University, 
presided, and the meeting resulted in the formation of a permanent com- 
mittee whose main objectives are: (1) better preparation by colleges of 
education and normal schools of those who are to teach civics and govern- 
ment in our schools, and (2) better understanding of the fact that civies, 
whatever it may include, must emphasize mainly government—~its forms, 
functions, policies, activities—and the relation of the individual citizen 
to the state or body politic. The second, conference, organized by B. A. 
Arneson of Ohio Wesleyan University, was held at.Columbus, Ohio, on 
November 16, The fifty. persons present included educators, educational 
administrators, and political scientists. The third conference was held 
at the State Teachers College at Upper Montclair, New Jersey, on No- 
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vember 21. About a hundred persons were present. President H., A. 
Sprague of the State Teachers College presided. The program included 
addresses by Professors Crecraft, Dawson, Barnard, and others. State 
and local educational authorities participated in the discussion. 

The subcommittee also planned for the 1931 meeting of the Association 
a three-day round table on Government and Education. On the program 
were educational authorities like Charles H. Judd, George S. Counts, 
J. B. Edmonson, J. O. Engleman, and W. J. Cooper, and such political 
scientists as Frank Bates, B. F. Shambaugh, B. A. Arneson, Karl F. 
Geiser, Peter H. Odegard, Edgar Dawson, John P. Senning, John A. 
Lapp, and others. More than 650 invitations to attend this round table 
were sont to presidents of normal schools and teachers colleges, profes- 
sors of education in universities, directors of social studies in large high 
schools, superintendents of schools, and others. An average of sixty per- 
sons attended the round table, and the opinion seemed general that it 
should be repeated at the next annual meeting. 

In promoting coöperation with other groups interested in the social 
studies, the subcommittee has worked with the American Historical As- 
sociation Commission on the Social Studies, of which two leading political 
scientists, C. A. Beard and C. E. Merriam, were already members. A 
committee consisting of Edgar Dawson and E. W. Crecraft has also been 
appointed to codperate with the American Council of Education’s Com- 
mittee on Materials for the Social Studies in the Schools, headed by Dr. 
Judd. 

2. Pre-Legal Studies. A second effort of the subeommittee has been the 
establishment of a Committee on Political Science as a Pre-Legal Study, 
to serve with a similar committee appointed by the Association of Ameri- 
ean. Law Schools. For this purpose the subcommittee has associated with 
itself F. W. Coker, R. E. Cushman, C. H. Mellwain, and Raymond Moley. 
This group has had one meeting, at Princeton on December 12. - 

3. Conferences. The third effort of the subcommittee, under the direct 
superintendence of its chairman, H. W. Dodds, has been the organiza- 
tion of conferences designed to promote better understanding between 
political scientists, politicians, and public officials. Four such conferences 
have been held this year,? and nine have already been scheduled for next 
year. The membership of these conferences is restricted to invited guests, 
an effort being made to hold the number to not more than twenty-five. 
The meetings have no formal programs and no publicity, although an 


1At the University of Wisconsin on rural local government; Dallas, Texas, on 
state finance; the University of Missouri on county government; end Princeton 
University on the reports of the New Jersey Tax oer Commission dealing with 
local government reorganization and finance. 
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analysis of the facts and issues involved in the subject of discussion is 
furnished in advance to each participant. Emphasis is placed upon free 
discussion and frank exchangs of viewpoints. The purpose is to promote 
mutual acquaintance of and unhampered interchange of opinion by politi- 
cal scientists and public offieials, not to draft programs of political action 
or governmental reform. The conferences therefore do not frame regolu- 
tions or arrive at definite conclusions. 

The process of getting conferences of this type under way has been a 
long and arduous one. Such conferences have never before been at- 
_ tempted, and it was somewhat difficult at first to bring the members of © 
the Association to an understanding of their character and advantages. 
The first step of the subcommittee was to organize an advisory council 
consisting of Willis J. Abbott, Henry J. Allen, Bruce Bliven, Louis 
. Brownlow, Harry F. Byrd, Morse A. Cartwright, William J. Cooper, 

Bronson Cutting, Walter F. Dodd, Joseph B. Ely, Mrs. George Gellhorn, - 
Arnold B. Hall, Frank B. Kent, David Lawrence, George F. Milton, 
Chester H. Rowell, Elmer Scott, Walter Dill Scott, Murray Seasongood, 
Miss Belle Sherwin, Henry Suzzallo, Henry W. Toll, Frederie ©. Wal- 
cott, and George White. A meeting of this advisory council was held at 
Princeton on March 27 and 28 to discuss the nature of the conferences, 
topies to be considered in them, and the technique of their management. 

On the first of May, the subcommittee opened an office at 20 Nassau 
St., Princeton, and shortly thereafter it addressed a questionnaire to all 
the individual members of the Association explaining the nature of the 
conferences and requesting suggestions for topics, places, and personnel. 
A hundred and one members responded with suggestions for nearly two 
hundred eonferences. With these suggestions as a basis, the subcommittee 
went to work.to get individuals or groups to undertake the actual or- 
ganization of conferences. We had hoped that the local committees would 
be in a position to finance their own conferences, but the diffleulty of 
. raising money, peculiarly great at this time, proved an invincible stüm- 
bling-block in the way of getting them started. At its Charlottesville 
meeting, the Committee.on Policy authorized the subcommittee to. offer 
from its funds a subsidy of not more than five hundred dollars for each 
such conference. The offer of financial assistance immediately stimulated 
the desire of local groups to hold conferences, and it now seems that the ` 
number which can be held will be limited only by the funds evailable for 
the purpose. Definite figures are not yet at hand as to the cost of the 
four conferences. The conference at the University of Wisconsin, how- . 
ever, cost only $206.56, and it is probable that the cost of most of those 
now scheduled will fall below the five-hundred-dollar mark. In most cases, 
some institution will provide a place of meéting and guest quarters in 
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dormitories, etc., at less than commercial rates. All of the four which 
have been held this year and those scheduled for next year have been 
organized. upon a local basis, and all of those already held and most of 
those scheduled deal with subjects in the field of local government. It was 
thought wise to limit the subjects and areas of the conferences, not only 
from motives of economy, but also because the subcommittee felt that the 
technique of handling the conferences should be better developed before 
conferences on a national scale were attempted. 

The organization of the conferences has been found to require a great 
deal of correspondence; a very careful set of instructions has been pre- 
pared for the benefit of those holding them, but this does not obviate the 
necessity for constant communication between the local committees and 
the office in Princeton. Each conference as it is held adds to a fund of 
experience which is of greater and greater value in holding future con- 
ferences, but such experience must of necessity be accumulated in some 
central office and thence redistributed. It cannot flow directly from con- 
ference to conference. Careful supervision and unceasing attention to 
every detail are essential. 

As to the suecess of the conferences, the testimony is unanimous, The 
subcommittee has prepared a report in which the opinions of many per- 
‘sons in attendance have been digested. This report is available in mimeo- 
graphed form, and persons who desire copies of it, or who are interested 
in the possibility of a conference in their region, are invited to write to 
Professor Dodds at the address given above. 

Activities of the General Chairman. Some idea of the varied activities 
of the General Chairman may be gathered from the following statistics. 
He has made sixteen trips in the interest of the Committee on Policy, some 
of considerable duration. He has stopped to transact business on behalf 
of the Committee at sixteen different places a total of twenty-nine times. 
For example, he has visited Washington five, Princeton four, and New 
York eight times. He has attended eleven meetings of the Committee on 
Policy and its subcommittees, addressed three state and regional asso- 
clations, attended two conferences of officials and experts, and partici- 
pated in four or five committee meetings or conferences with other 
groups. The total amount of time spent away from Ann Arbor on the 
service of the Committee amounted to sixty-two days, or the equivalent 
of two full months of time. Assuming another month spent at Ann Arbor 
on the work of the Committee, we may judge that at least one quarter of 
the time of the General Chairman has been devoted to the work of the 
Committee. . 

Important Matters Referred to the Committee. At its 1930 meeting in 
Cleveland, the Council referred to the Committee on Policy two major 
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questions: (1) the relationship of the American Political Science Asso- 
. ciation to state and regional political science associations, and (2) the 

request for coöperation. from the National Advisory Council on RAMON in 
Education. 

1. Siate and Regional de In the opinion of the Committee, 
the establishment of state or regional associations expresses a natural 
desire on: the part of members of the profession for smaller and more : 
Intimate meetings in which a larger proportion of the membership. may 
have an opportunity to read papers or participate in discussions, and 
which may be attended at less financial sacrifice than the annual meetings 
of the national Association. At the same time, it has seemed to the Com- 
` mittee that the encouragement of such associations could be made.a means 
of promoting membership in the national Association and of extending 
its influence among the rank and file of the profession, especially among 
teachers in teacher-training institutions and in publie and private schools. 
Accordingly, the Committee adopted at its Charlottesville meeting the 
following resolution, which was subsequently approved by the Council: 

*‘(1) That we encourage the formation of state or regional political 
science associations (whether they are to be the one or the other depend- 
ing upon local circumstances) ; or where, as in Michigan, there exists a 
history and political science section of the State Academy of Science, 
Arts, and Letters, that we take advantage of the existing organization 
even though it is not strictly a political science association; (2) That we 
invite the president or a representative of each of these associations to 
meet at the Christmas meeting with the Council and the Committees on 
Policy with a view to promoting a unified program of activities; (3) 
That we particularly emphasize with the regional associations their im- 
portance as a means of reachitig the rank and file of the teaching pro- 
fession, especially with reference to training for citizenship; (4) That ` 
we offer to the membership of state and regional associations an associate 
membership in the American Political Science Association at four dollars 
(in addition to their. membership in their own associations)—that is, at 
enough to pay for the cost of sending them the Revæw. These associate 
members will not, of course, have the right to vote at meetings of the 
Association. 

' The presidents of eight such associations were present at a joint session 
of the Council and Committee on Policy at Washington on December 27. 
As a result of. extended discussion, the Council voted to rescind its ap- 
proval of the fourth paragraph above, it being the view of the repre- 
sentatives of the state and regional associations that more could be ac- 
complished by a-plan of mutual assistance, the national Association send- 
. Ing speakers to state or regional meétings and the local associations con- 
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ducting a direct campaign for membership in the national Association. 
2. Civic Education by Radto. The National Advisory Council on Radio 
in Education, an organization of leaders in education, government, in- 
dustry, and community affairs whose purpose is to foster the better 
utilization of radio as an educational instrument through the develop- 
ment of sound programs and the study of the most effective technique 
of broadcasting them, has been endeavoring to form a series of com- 
mittees representing the various fields of learning each of which shall 
prepare integrated series of broadcast programs. In response to its re- 
quest, the American Economic Association and the American Psychologi- 
eal Association have each participated in the preparation of weekly pro- 
grams which have recently been put on the air. 
- The request which the Radio Council addressed to the Political Sei- 
ence Association was referred to the Committee on Policy. Correspond- 
ence was begun between the chairman of the Subcommittee on Political 
Education and Levering Tyson, the director of the Radio Council, but no 
definite steps were taken until last fall, when, following a conference be- 
tween Mr. Tyson and the General Chairman of the Committees on Policy, 
it was decided to organize, as a branch of the Subcommittee on Political 
Education, a committee to prepare a program of political science broad- 
casts. Mr. Tyson and the General Chairman went so far as to endeavor to 
induce R. C. Brooks to accept the chairmanship of such a committee. 
Professor Brooks ultimately declined, but while negotiations were still in 
progress the National Broadcasting Company offered, through the Radio 
Council, to donate at least a half-hour weekly on Tuesday evenings for 
four years for programs in civic education. The value of the time so 
offered is more than a million and a half dollars. This presented a chal- 
lenge which could not be neglected and called for the organization of a 
cooperating committee on broader lines than would have been necessary 
if the Association were merely to sponsor a brief series of broadcasts as 
originally intended. The General Chairman therefore assumed the au- 
thority to join with Mr. Tyson in inviting a group consisting of political 
scientists, educators, and public men to consider what should be done. At 
this meeting were present Guy Moffett of the Spelman Fund, Frederick 
P. Keppel of the Carnegie Corporation, Charles A. Beard, Charles E. 
Merriam, E. W. Crecraft, H. W. Dodds, C. F. Dolle, W. F. Russell, W. Q. 
Carr, William Hard, John Ellwood, and Thomas H. Reed, chairman. 
This meeting directed the General Chairman of the: Committee on 
Policy and Mr. Tyson to appoint a committee of not more than fifteen 
persons to codperate with the Radio Council in the preparation of a four- 
year program of civic education by radio. The following persons have 
accepted membership on this committee: Charles A. Beard, George S. 
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Counts, William Hard, John A. Lapp, Katherine Ludington, Joseph Me- 
Goldrick, A. B. Meredith, Charles. E. Merriam, Harold G. Moulton, 
Frederic A. Ogg, Murray Seasongood, Bessie L. Pierce, Chester H. 
Rowell, and. Thomas H. Reed. At a mesting held in New York on De- 
cember 12, this committee adopted a tentative budget totaling $125,000 
a year for four years, to be raised by the Radio Council with the help of 
the committee, and created an executive committee consisting of John A. 
Lapp, Joseph McGoldrick, George S. Counts, William Hard, and Thomas 
H. Reed, chairman, actively to direct the preparation of a program and 
the other steps necessary to secure a radio audience and leave upon it a 
permanent impression of real educational value. It is not always realized 
that it is not enough to put a good address on the air. Many good ad- 
dresses go almost unheard and are quickly forgotten by the few who hear 
them, simply because they have not. been sufficiently advertised in ad- 
vance.and because there has been no adequate follow-up procedure. It is 
necessary to secure a radio audience by awakening in advance a desire 
to hear a particular program, and it is necessary for good educational 
results to supply syllabi, reading lists, and printed copies of. the address 
after its delivery. 

The project which this one has before it affords the greatest 
single opportunity directly to affect citizenship in the United States that 
has ever been offered. The Political Science Association cannot afford to 
neglect it. Representatives of our profession have rightly assumed places 
of leadership on this committee; and at the 1931 meeting of the Asso- 
ciation the Committee on Policy, the Executive Council, and the Associa- 
tion itself successively ratified the action of the General Chairman in 
this matter and expressed their deep interest in the success of the project. 

Summary. The first year of the Committee on Policy under the subsidy 
from the Carnegie Corporation has been one of tentative efforts and trial 
experiences. It would have been reasonable to expect that the Committee 
would not be able in its first year to do more than gradually. find 
its way into fruitful activities. As a matter of fact, the Committee has 
. done much more than this, It has prepared a large-scale research project 
—a survey of training for the public service. It has put in the- way of 
solution the problem of relating the rank and file of our profession to the 
American Political Science Association. It has opened a way for the en- 
largement and development of the American POLITICAL SCIENCE REVIEW. 
Through the conferences fostered by the Subcommittee on Political Educa- 
tion, it has established and proved the value of a new means of contact be- 
tween politicians and political scientists, equally advantageous to both. It 
has asserted the rights of government in the school curriculum and made 
real progress toward a better understanding between educational author- 
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ities and political scientists as to the supremely important problem of 
training for citizenship. It has assumed leadership in the greatest move- 
ment for adult civie education that our country has yet seen. It would seem 
that Beard was right when he advised us to create a Committee on Policy. 

The general chairman wishes to take this opportunity to thank the mem- 
bers of the Committee and those who have been associated with them for 
their loyal and self-sacrificing efforts in making the work of.the Com- 
mittee a success. Many of them have given prodigally of their time and 
energy, and it is to them that we owe the record of this year’s achieve- 


ments, á i 
Respectfully submitted, 
Taowas H. Rep, General Chairman 
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General Committee Fund 
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Appropriation ....... isa Vers 
Expenditures 
Office sie orate ee Ris dot er $ 464.85 
Travel rss seine 540.05 
$1,004.90 
Balance ...... Miss TT 
Expenditures from cash revolving fon 
ORGO susrssseses asso sapere 2. 
Net balance .......... dures 


THE AMERICAN POLITICAL SCIENCE REVIEW 


$3,500.00 


1,048.63 


$2,451.87 


$4,750.00 


808.18 


$ 53.18 


$ 7650.00 


272.87 


$ 477.18 


$1,775.00 


1,004.90 


$ 770.10 


93.15 


$ 676.95 


2,451.87 


36.35 


68.18 (—) 


477.138 


NEWS AND NOTES 


Budget for 1932 





Reosipts 
Grant from Carnegie Corporaticn for 1932 .......,......, $15,000 
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BOOK REVIEWS AND NOTICES 


EDITED BY A 0. HANFORD 
Harvard Umiveratiy 


The Making of Citizens. BY CHARLES EDWARD MERRIAM, (Chicago: Uni- i 

versity of Chicago Press. 1931. Pp. xiv, 371.) 

Is there anything new under the sun? There is. It is the calm and un- 
troubled manner in which scholars such as Charles E. Merriam look upon 
the tumultuous forces of the modern world swirling, clashing, bearing 
fragments of humanity hither and yon, and driving them all, even 
against their wills, into higher and higher forms of integration. Of course 
Aristotle was possessed by a kindred spirit as he sought to understand 
the realities of his little Mediterranean scene and to derive from the ma- 
terials he collected a system of athical gnidance for the statesman; but 
at bottom he was a Greek belonging to a dominant class and devoid of 
that immense universality that characterizes modern science. Now we 
have reached a stage of intelleetual development in which a distinguished 
university professor may knock at all doors; look with unblinking eyes 
on all spectres, apply the elenchus to all ideologies, call all spades by 
their vulgar names, describe all manipulations with frosty precision, and 
conclude by asking: Is it not possible for human beings to adapt them- 
selves painlessly to change and to live decently and honestly together in 
this vale of historic tears? If the concept itself is not entirely novel, at 
. least the widespread acceptance of it as a guide to civilized men and’ 
women is a sign of new times. 

The volume before us is a crown to the various studies of civic educa- 
tion in the leading countries of the Western world with which the in- 
terested public is already familiar. It is a comparison of the materials 
and methods employed in France, Germany, England, Italy, Soviet Rus- 
sia, Austria-Hungary, Switzerland, and the United States, and a summary : 
in which all the threads are drawn together in a general pattern. The 
body of the book comes under three main heads: the substances of civic 
cohesion, techniques of civie training, and a bird’s-eye view of national ` 
civic training systems considered individually. In the first of these three 
divisions, territorial, ethnic, religious, and class or economic-group forces 
at work in nationalism are enumerated and analyzed with a kind of 
‘Olympian serenity disconcerting to those who imagine that they bear 
eternity and omniscience under their own hats. Then come what Mr. 
Merriam calls ‘‘the techniques of training,” a study.of the uses of schools, 
political parties, language and literature, the press, movie-talkies, impres- 

sive political personalities, the prestige values of armies and navies, 
150 oi 


BOOK REVIEWS AND NOTICES 151 


symbolism, the pomp of funerals, and the tom-tom of endless reiteration 
employed to discipline the masses. This is followed by concrete illustra- 
tions drawn from particular systems of civic education, At the end is a 
summary closed by conclusions. 

And what is the upshot? Increasing attention is being given to the 
systematic and conscious development of elaborate mechanisms of civic 
training. There is less and less reliance on unorganized drift. The school, 
press, political parties, and organized propaganda are the chief centers 
„of interest and activity in the development of civic attitudes and skills. 
So far, it all looks mechanical; but thought is abroad also in the world: 
‘‘Fundamental and revolutionary changes are likely to be made and in- 
deed are under way’’ in adjusting traditional methods to the need for 
attitudes and aptitudes required for adaptation to a rapidly changing 
world, in bridging the gap between special loyalties and the demands of 
larger wholes, in the use of exact knowledge and scientific methods in 
realizing more perfect social orders. ‘‘The long, long line of those who 
have marched to their doom, in slavery, prison, or the grave, in the tragie 
struggles for political readjustments, is not yet ended. But there is reason 
to believe that it is possible for humanity to train itself in such a way as 
to reduce the terrible and agonizing cost of men’s adaptation to each 
other and to social change, and to release the finer, richer, more beautiful, 
and satisfying possibilities of coöperation in mankind’’ (p. 362). 

Evidently here is a book which those who concern themselves with 
statecraft and ‘‘the social studies’’ should read and heed. It suggests a 
pause in the headlong pursuit of one thing after another, a taking of 
stock, a recurrence to first principles, a survey of shallows, shoals, and 
undertows. It is always good for those long bathed in the sunshine of 
prosperity to draw near to ultimate things, especially good for those 
numerous professors of educational doctrinology who seem to imagine 
that the great trick is to be turned by the project nostrum, the unit 
method, the counterpoint scheme, the underplot devices, the pre-digest 
contrivance, the trump-card system, or some other flip-flop of pedagogi- 
cal legerdemain. The therapeutic value of Mr. Merriam’s volume is not 
the least of its merits. 

Cuartes A. BEARD. 

New Milford, Connecticut. 


Stephen J. Field: Craftsman cf the Law. By Cart BRENT SWISHER 
(Washington: The Brookings Institution. 1930. Po. 473). 
Dr. Swisher’s biography of Justice Field is a book of genuine value 
and importante. It is not a study in constitutional law and attempts no 
_ orderly analysis and synthesis of the constitutional doctrines which Field 
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held. But it is a study of the materials, human, social, economic, and 
political, out of which constitutional law, as well as other kinds of law, 
are built up. From it we get an accurate impression of the strategic in- 
fluence which Field exerted in the development of American law. A 
domipiating personality, sublimely confident of the correctness of his own 
views, he took his seat on the Supreme Court on the very eve of the great 
social and economic revolution which followed upon the heels of the 
Civil War. He retained that seat for nearly thirty-five years as justices 
came arid went, and in no small measure he helped to shape the legal 
- doctrines by which the new economic order was to be governed, A biog- 
raphy of Justice Field is more than the life story of a single judge; it is 
a large and important chapter in the history of the Supreme Court. 

The author has given us a vivid picture of the man Field. He shared 
with his brothers, David Dudley and Cyrus, the brilliance of intellect and 
driving force of character which made the: Field family one of the most 
distinguished which this country has produced. Those qualities were 
sharpened rather than impaired by the tests imposed by the raw con- 
ditions of pioneer life in early California. The dramatic character of his 
adventures and vicissitudes during those early days would make ex- 
cellent moving picture material. By shrewdness and somewhat ruthless 
strength he fought his way up until he stood upon the threshhold of his 
judicial career, a man of many battles, many flerce hatreds, a man re- 
lentless and self-reliant, irrevocably sure of the rightness of his own con- 
victions, confident of his own great abilities, and supremely ambitious to 
make his mark upon his generation. His intense individualism, his almost 
religious devotion to the sanctity of individual civil liberty as he con- 
- ceived it, and his firm belief in the value and services rendered by combi- 
nations of capital ‘and the great public utilities of the country were all 
products of his long experience in a state emerging from a pioneer society — 
under the influence of the new economie forces which were revolutioniz- 
ing the life of the country. 

‘Those familiar with the punctilious regard which the Supreme Court 
-at present exercises with reference to any matter which may affect its 
‘reputation for complete disinterestedness and non-partisanship will find 
certain striking contrasts in the judicial career of Justice Field. In the 
first place, during a considerable portion of his tenure on the Supreme 
‘ Court his older brother, David Dudley Field, under whom he had begun 
the study of law, was one of the recognized leaders of the American bar. 
_ He argued case after case before the Supreme Court. Among them were 
such outstanding cases as Cummings v. Missouri, Ex parte Milligan, and 
Ez parte McCardle, in each of which Justice Field sat and supported the 
side which his brother represented. There is no suggestion of direct broth- 
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erly influence, but the modern sense, of judicial propriety would maxe 
such a situation impossible today. In the second place, Field made 20 
secret of his close personal friendship with numerous leading business 
men and railroad magnates of his day, many of whom came to be involved 
in important litigation before the Supreme Court. He was bitterly gt- 
tacked by his enemies for his social connections with men of wealth, ecn- 
nections which they believed influenced his views as to the legal rights 
and duties of large combinations of capital. Finally, Justice Field was 
actively interested in securing the presidential nomination and allowed a 
vigorous campaign to be carried on in his behalf while he remained =n 
the Court. There is no doubt that he was bitterly disappointed at Fis 
failure to secure the nomination. He never lost his interest in tie politial 
struggles in California in which he had so vigorously participated befoce 
he ascended the bench. He never forgot or forgave an enemy, and ro- 
where does he appear to less advantage than in using his p2rsonal fi- 
fluence with the President in Washington to prevent the appcintment zo 
office of men who had incurred his ill will 

Field’s main contribution to American constitutional law probably les 
in the emphasis which he placed upon the sanctity of what hə regard-.d 
as ‘‘inalienable rights.’’ These rights, the scope and character of whi-h 
he translated in terms of a strict indiwidualism, he believed to De sacred_y 
guarded by the Constitution, and he bitterly assailed every attempt =o 
invadé or restrict them. Thus we see him at various times and under vari- 
ous circumstances the defender of the citizens of the defeated South n 
eases involving the problems of reconstruction, the proteccor of tue 
Chinese immigrant against persecution and aggression on the Pacïäc 
coast, and the friend and sponsor of the railroads and public utilites 
which were being subjected to the onslaughts of enraged legislatures dur- 
ing the days of the Granger movement. It was the same philoscphy whi-h 
made him the relentless opponent of the legal tender laws, which Ze 
believed impaired the contract rights of creditors for the. benefit sf 
debtors, and which placed him with the majority of the Court in the &- 
cision invalidating the income tax act of 1894. It was due in no smell 
degree to his insistence and continued pressure that the Court finaly 
abandoned the narrow interpretation of due process of law propounded 
in the Slaughter House cases for the present doctrine which makes dre 
process an effective instrument for striking down practically any type 
of governmental action affecting liberty or property which seems to tLe 
Court arbitrary and unreasonable. Field lived to see his doctrine of in- 
alienable rights safely embedded in the concept of due process cf law, ard 
that achievement must have seemed to him to justify thirty-four years ~f 
judicial service, 
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'.- Any account of the events of Field’s dramatic career would be interest- 
ing, but Dr. Swisher has told the story in a thoroughly. readable style arid 
with a nice sense of balance and proportion. He has had access to many 
sources of information previously untapped, and he has given us a 
reliable account of many incidents, such as the notorious Terry affair, 
. about which there has previously been some uncertainty and confusion. 
The tone of the biography is friendly, but not fulsomély eulogistic. It 
carries an air of objectivity. It leaves the reader with a vivid impression 
of a powerful figure for whom hahas great respect, some admiration, and 
‘Little affection. It is the typo of biography which we badly need. 
| Rosert E. CUSHMAN. 
Cornell University. 


Family Quarrels—the President; the Senate; the H ouse. By Gror 
WHARTON PEPPER. (New York: Baker, Voorhis and Co. 1981. Pp. ix, 
192.) 


This volume was written by an RETT rather the éx-senator— 
from that by no means backward state of Pennsylvania. Formally, it 
embodies the William H. White lectures which Mr. Pepper delivered be- 
fore the University of Virginia Law School, presumably during the ses- 
sion of 1930-31. Aesthetically, its-binding is none too attractive and the 
paper rather coarse. Stylistically, it preserves that unctious manner for 
-which the author is famous, especially among the readers of Mr. Frank 
R. Kent’s column in the Baltimore Sun: Substantively, it is a semi-popu- 
lar discussion of semi-technical problems in what may be called consti- 
tutional domestic relations, The President, the Senate, and the House are 
just one happy family. Still, they have their little misunderstandings; 
and the author discourses of family quarrels over treaties, over nomina- . 
tions and removals, and over congressional investigations. 

Waiving a reviewer’s prerogative of omniscience, the present writer 
acknowledges that he got both information and food for thought from 
the perusal of the book. This may mean merely that the reviewer is not 
well read. For seventy-two titles are listed under ‘‘books and periodicals 
consulted.’ Yet it will not be surprising if the book is found stimulating 
by others. For Mr. Pepper is recognized as an extremely able lawyer and 
a man of wide reading and scholarly leanings. He himself admits that 
his mind has a judicial quality (p. 85). Furthermore, he did sit in the 
. Senate for awhile. 

‘The author frequently expresses his own -opinions. These will seem 
sound ‘to those who agree. The reviewer happens to agree with several 
of the most important. He joins Mr. Pepper in disagreement with the 
dicta in Myers v. United States, and hopes with the learned losing counsel 
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in that case that the last word has not been said upon the removal issue. 
He agrees that senatorial inquisitions, while dangerous, may be neces- 
sary and proper if conducted with due restraint. He is less enthusiastic 
than the author over the Senate’s share in treaty-making. That may 
merely mean that the reviewer is a Woodrow Wilson Democrat. Nor is 
he so sure as the author that the Senate should make ‘‘a distinctly sub- 
ordinate use of its power to reject nominations’’ (p. 86). The political 
scientist must judge a case like the Hughes ease by its consequences 
rather than by senatorial motives. 

Three errors were noted without meticulous search. The date 1789 at 
the bottom of p. 91 should read 1868. ‘‘Thoch’’ at p. 48, note 75, and 
p. 192, should read ‘‘Thach.’’ ‘‘Molloy’’ at p. 191 should read ‘‘Malloy.’’ 
It is correctly spelled at p. 9, note 18. 

JAMES HART. 

Johns Hopkins University. 


State Government. By Finza Gorr Crawrorp. (New York: Henry Holt 

and Company. 1931. Pp. x, 533.) 

The increasing interest in state government would seem to answer 
finally the nineteenth-century suggestions that the states might advisedly 
render up their functions to the national administration. The number 
of textbooks on state government that have appeared since Professor A. N. 
Holeombe’s pioneer work in 1916 and their several revised editions raise 
the query: Why another? Each work thus far has answered that question. 
Professor Holcombe presented his original study, as well as his revisions 
of 1925 and 1931, from the philosophical approach. Professor John M. 
Mathews in 1917 and in 1924 utilized the administrative viewpoint. Pro- 
fessor Everett Kimball in 1917 and Dr. W. F. Dodd in 1922 and 1928 
based their works largely on the legal foundations. Then in 1928, Pro- 
fessors F. G. Bates and O. P. Field refined the subject into a well-pro- 
portioned, smooth-reading descriptive survey. And now, Professor Craw- 
ford essays the social and economic approach, emphasizing the functional 
features of the state. While the works of Holcombe, Mathews, and Dodd 
may be classified as standard treatises, and those of Kimball and of Bates 
and Field as textbooks, that of Crawford might occupy an intermediate 
position as a standard textbook. In it he shows that the newer social and 
economic tasks which are accruing to the states forestall complete federal 
centralization or nationalization, although they do call for greater na- 
tional-state codperation. Inductively, this is an essential contribution of 
the book, but it seems not to be dogmatized unduly. 

Professor Crawford asserts that the purpose of his volume is ‘‘to 
present a picture of state government in all its relationships.’’ To do this, 
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it would seem necessary to present the relationships of intra-state geog- 
raphy, state history, population, religious bodies, propaganda organiza- 
tions, and other dim but dynamic factors in social causation that operate 
behind the obvious governmental agencies. Here his picture, like those 
of his precursors, remains rather flat. It is sadly lacking in perspective 
and shading—leaving this vital complement yet unsupplied to the under- 
graduate student. He adds that ‘‘there is an attempt to present a realistic 
approach to government.” This laudable objective should warrant 
greater attention to realistic backgrounds of political phenomena. And 
what political unit better lends itself to the study of social adjustment 
and governmental action than does the American state? 

‘That which Professor Crawford has presented is exceedingly creditable. 
He shows graphically the interdependence of the states with each other, 
with their respective local units, and with the national government. He 
- emphasizes the centralizing and decentralizing forces as regards both the. 
. states and the nation, and the.states and the counties. Conventional sub- 
ject-matter is given due space proportions. Special chapters are devoted: 
to the independent administrative offices, reorganization plans, the civil 
service, the budget, and two chapters are spent on taxation. The social 
problems of crime and correction, charity and health, and labor are 
similarly treated, with subordinate consideration of such timely topics as 
state unemployment insurance, old age security, health insurance, and. 
state employment agencies. The economic subjects commanding special 
‘ attention include the state regulation of business, the control of public 
utilities, insurance, banking: conservation movements, water power re- 
. sources, agriculture, and transportation, within commonwealths. Quite 
generally, thesé problems are treated with helpful historical analyses along 
“with functional applications. The footnotes are mercifully minimized. The 
well organized bibliography is gracefully relegated to an appendix, thus 
avoiding pedantie intrusion upon the'rapid reader. 

Inevitably, some minor discrepancies have erept in, é.g., the ninia 
on. page 344 to ‘‘the U. S. food and drug act of 1907” instead of 1906. 
To this is added the assertion that ‘‘following the passage of this law, an 
agency in each state took over the task of protecting the food and milk 
supply,’’ ete. This would imply that the national act fostered the state 
agencies. Yet forty-six of the states and territories had some machinery 
for the enforcement of sumptuary laws prior to the ‘national act of -1906. 

The virtues of Professor Crawford’s book, added to those previously 
contributed by kindred works, ought to be soul-satisfying to those ever on 
the watch for progress in this basic center of American politics. May it 
not be hoped, however, that future revisions will survey background 
motivations not yet fully appraised in existing treatises? For this volume 
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stimulates a desire for the eventual evolution of a fuller treatise on the 
American state as such, a composite study that would include not only 
politics and government, but likewise the forces back of these phenomena 
—the complete Commonwealth. 
Minton CONOVER. 
Yale University. 


Die Moderne Nation. By Hemwz O. Zrrarxr. (Tübingen: Verlag von 
J.C. B. Mohr (Paul Siebeck). 1931. Pp. viii, 308.) 


‘Where the sentiment of nationality exists in any force, there is a 
prima facie case for uniting all the members of the nationality under 
the same government. This is merely saying that the question of govern- 
ment ought to be decided by the governed.’’ In this simple fashion, John 
Stuart Mill in the middle of the last century disposed of the problem of 
the modern nation; and there were only a few, such as Lord Acton, who 
had any serious doubts either as to the simplicity or the desirability of 
the proposition that the nation had, so to speak, a natural right to shape 
the state in its own Image. 

Dr. Ziegler’s book is good evidence of the distance that we have 
travelled in this. respect in the seventy years since the appearance of 
“Mill’s Representative Government. What was axiomatic before, at least 
as far as liberal-minded thinkers were concerned, has now been recog- 
nized to be of the greatest complexity, difficulty, and danger. In -the 
application of the principle of nationality to the map and to the political 
structure of the world, no less than in the realms of theory, it has been 
time and again demonstrated that the simplicity and straightforward- 
ness which Mill assumed to exist are perhaps the least of the attributes 
of the principle. 

Despite all the research that has been carried on in examining both 
the general problem and particular aspects of it, we are still left with 
no satisfactory answers to the fundamental questions with which the 
modern nation confronts us: What is a nation, and how did it come 
about that this particular variety of social grouping or community came 
to have an almost unquestioned predominance in the minds of men? It 
is to this latter question that Dr. Ziegler devotes himself primarily and 
with a degree of success which gives his book good claim to a place among 
the few really significant studies of the subject. 

To the present reviewer, it must be admitted, it seems more than doubt- 
ful that any final answers to these questions are discoverable. Those 
which Dr. Ziegler puts forward have much to recommend them and are 
highly suggestive; but perhaps the major service that he has rendered 
lies in his clear statement of the problem. Analyzing the contributions 
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of previous writers and thinkers, he formulates the problems that remain 
to be solved in such fashion as tc escape the pitfalls that have lain along 
the paths that others have followed. One may note here his clear and 
destructive analysis of the Kultureinheit which has underlain many 
theories and of the Schicksals- and Charaktergemetnschaften of Otto 
Bauer. There is also an able examination of the doctrines of Hegel and 
his successors in their attempt to establish some particular social or 
political entity as the absolute reality of history. 

For the origins of nationalism, Dr. Ziegler goes back to the French 
Revolution, and he suggests that nationalism emerges from the impact 
of the Revolution on the theories of Rousseau. From the Revolution there 
. appears the identification of the general will and its sovereignty with the 
nation. Thenceforward it is largely in terms of the nation that political 
history must be written, both within nation-states and in their relations 
with each other. The free and ecual individual from whom Rousseau set 
out has been swallowed up by the national Leviathan. 

Dr. Ziegler agrees with Lord Acton that the principle of nationality 
is, at bottom, antithetical to that freedom of the individual which the 
liberalism of the last century tended to assume to be identical with the 
freedom of nations. In his concluding chapter, he goes on to ask whether 
or not the national unity which is assumed to underlie the modern 
democratic-parliamentary structure is in fact a bond strong enongh to 
hold together in one political whole the present-day majorities and 
minorities divided essentially along economie class lines. With his con- 
clusion that, in some countries at least, this latter division has so griev- 
ously disrupted the national community as to make democratic machinery 
virtually impotent, one can more readily agree than with the further 
suggestion that a nationalist Fascist dictatorship can reconstruct the na- 
tion through its impartial supremacy over a society frankly built up on 
the basis of class and functional differences. Given a society torn by class 
dissensions, it is difficult to conceive the dictator who can raise himself 
impartially as benevolent despot above the classes and their conflicts. 

Rupert EMERSON. 

Harvard University. 


China in Revolution; An Analysis of Politics and Militarism Under the 
Republic. By Hartzy Farnswortsa MaoNam. (Chicago: The University 
of Chicago Press. 1931. Pp. xl, 244.) | 
In this volume Professor MacNair has printed, after : some revision, 

series of public lectures delivered at the University of Chicago in sie 

spring of 1930. He deliberately excluded from consideration the re- 
ligious, intellectual, social, and economic aspects of the revolution in 
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China, as well as the diplamatic aspects, which he has treated in other 
well-known works. But the military and political aspects of twenty 
years of war and politics in revolutionary China afford abundant ma- 
terials for such a volume as this, and Professor MacNair has used them 
to construct a narrative which will give the general reader a vivid pie- 
ture of thercourse of events from the beginning of the revolution to the 
summer of 1931. There are also pen-portraits of leading actors in the 
revolutionary drama and an instructive account of the revolutionary 
political philosophy. 

The interpretation of the polities and wars of ie last twenty years 
in China is something on which the best informed and most judicious 
writers disagree. No agreement can be expected until time shall have 
brought a better perspective than the present generation can hope to 
enjoy. Professor MacNair’s point of view should be noted, not for the 
purpose of approval or disapproval, but in order to put his book in its 
proper place in the literature of the Chinese revolution. ‘‘The latest 
outbreak,’’ he writes (p. 225), referring to the conflict between Nanking 
and Canton in the spring of 1931, ‘‘surprises no student of the revolu- 
tion in China. It merely demonstrates that, despite the optimistie claims 
of Nanking to rule an already unified country, the old forces of de- 
centralization, provincialism, and jealousy among the generals and politi- 
cians of any leader who presumes to lead have not been overcome by 
the Kuomintang national government conspicuously more successfully 
than they were by Yuan Shih-kai.’’ It is evident that Professor MacNair 
is not to be included among the more sanguine interpreters of the revo- 
lution. 

There is one point particularly on which the present reviewer must 
register his dissent from Professor MacNair’s views. Discussing the 
famous San Min Chu I, or Three Principles of the People, in which Sun 
Yat-sen expounded his‘revolutionary program for the purpose of propa- 
ganda among the masses, Professor MacNair states (p. 88) that the 
exposition of the first two principles, that is, the principles of nationalism 
and democracy, reveals ‘‘the viewpoint of the follower of Marx,’’ but 
that in the discussion of the third principle ‘‘a definite change of view 
is indicated.’’ The opinion that Dr. Sun was a Marxian socialist in the 
spring of 1924, when the lectures on nationalism and democracy were 
delivered, is not confined to Professor McNair, but the reviewer, having 
examined the available evidence, cannot subscribe to it. On the contrary, 
it seems clear, both from the internal evidence afforded by Dr. Sun’s 
writings and from the testimony of his associates, that he was never a 
Marxian socialist. The interesting work by Dr. Maurice William of New 
York City, entitled The Soctal Interpretation of History, which Dr. Sun 
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cited in the third part of his ou in Support. of his expressed opposi- 
‘tion to Marxian socialism may have been employed by him to strengthen 
his case against the Communists, but it could not have weaned him from 
Communist opinions which he never held. It-could only have confirmed . 
him in opinions originally formed by him long before. 


H arvard University. AR N  HOLCOMEE, 


Fosca By Mason J, S. BARNES. The E Hoine University Library. (New 
York: Henry Holt and Company. 1931. Pp. 252.) 


a Liberty and Restraint. By Louis La Favre. (New York: Alfred A. 


Knopf. 1931. Pp. xxix, 346.) 

Modern Civilization on Trial. By O. DELISLE BURNS. (New York: The 

Macmillan Company. 1931. Pp. xi, 324.) 

Although, naturally, a little discipline is always a good thing, and 
although the raison. d'étre of Fascism is a world chaos generated by 
strident individualism, still Fascism wears no iron heel—not, at least, 
the philosophy of Fascism. It is essentially catholie—catholie enough to 
embrace the Catholic Church and the state, capital and labor, city and 
country. It is a powerful solvent in which are resolved science and re- 
ligion, freedom and law, the ‘outlooks of ancient Greece and Rome. The 

. theory is that the otherwise conflicting forces will all work together for 

. the glory of-the Fascist state—which is something more than its members 
- and is ruled by the few who alone are gifted to discern the ‘‘objective 
and discernible moral law:’’ And there, husked and shelled, is the bitter 
kernel of Fascism. Beguiling words, such as Barnes uses, were never 
more in place. For it is no slight task to disguise such a doctrine as 4 
‘new age of faith,’ civilization’s great step forward. In any case, in go 
far as Barnes correctly interprets Fascism, Burns must except Italy 
when he says ‘‘dictatorship is a method of modernizing medisval Eu- 
rope.”’ 

. An answer to such an outcome is afforded by. Le Fevre. Fascism indeed 
evades him so far as his initial definition of liberty. is concerned: ‘‘the 
* freedom of the individual from any restraint.or control by others, except 

.by an authority and for a purpose which the person restrained recog- 
' nizes as legitimate,’’ its denial causing biologic havoc in peoples just 
. as in caged animals, Fascists, imbued with the spirit of Fascism, have 
liberty in this sense. However, Le Fevre advances his thesis to a plea 
for democracy, i.e., self-government, It is not merely that ‘‘no group 
‘of men have sver been wise and benevolent enough to-be trusted with. un- 
limited power.’’ More than thät, the best of governments a supra have 
either been attended by mediocrity of culture or followed by social dis- 
integration, or both. Such ‘at least is the inference from historical data 
gathered far and wide, and with insight, oi Le NENIO: 
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Burns completes the answer to Barnes’ apology. Le Fevre points out 
the evils of restraint. Burns denies, although mostly by implicit assump- 
tion, that human nature is unfit for responsibility. But his purpose here 
is not to recover humanity from the malingering of medievalists; rather 
to survey modern democratic civilization. 

Characteristically, Burns meets the critics of democracy squarely. Do 
the radio, movies, and jazz distress them? Are they fretted by the 
standardization and quantitativeness incidental to machines? Does mass 
education seem futile, democracy inefficient? Burns is ready with a re- 
ply. First of all, it is too much overlooked that while the new values en- 
joyed by the masses may possess a low status, yet they exist where for- 
merly was a void. Secondly, just as some foods unpleasant of odor are ex- 
cellent of taste, so participation may change perspective. In any case, 
participation, not aloofness, is the key to improvement; and surely the an- 
swer to the evils of education and democracy is not ignorance and des- 
potism. 

Of the two major evils of today, neither is intrinsie to democracy. One 
is the exploitation of primitive peoples for economic gain. In its actual 
menifestation, this has generally been grossly unethical, and a civiliza- 
tion which is complacent of such wrong-doing is surely on trial. The 
other evil is the race in armaments. Preparation for defense means 
ultimately war—of this Burns is firmly convinced—and war more and 
more nearly approximates hell. L. M. PAPE. 


University of Chicago. 


The French Civil Service: Bureaucracy in Transition. By Wauter RICE 
Suare. (New York: The Macmillan Company. 1931. Pp. xii, 588.) 


The studies on which this excellent volume is based were begun by 
Dr. Sharp in 1920-22, when as an American field service fellow the 
author studied at the Universities of Strasbourg, Paris, and Bordeaux. 
They were continued in 1927 with the aid of a fellowship of the Social 
‘Science Research Council, the present volume thus representing a mature 
and intimate knowledge of the French fonctionnaire. 

Returning to France in 1927, the author had to choose between a mono- 
graph on some relatively restricted phase of the public service and’ a 
more general account intended to cover a wide range of relevant material. 
Wisely, the choice fell upon the latter alternative, with the result that 
the student of comparative administration now has at hand a well- 
balanced and systematic descriptive and analytical survey of the French 
civil service. 

The book is written, in fact, with a fine appreciation of the larger as- 
pects of a bureaucracy in modern society, ‘‘with the conviction that 
the legal and technical phases of the problem can be understood only 
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| in the light of their larger sociclogical and psychological setting.’’ So the 


author has ‘‘deliberately devoted as much space to questions of: ‘per- 
sonality and temperament, to the ramification of bloc politics and syn- 
dicaligm in the civil service, to the influence of cameraderie à la française, 
and to the socio-economic foundations of government employment, as to 
the more formal aspects of recraitment, training, NE Compensa- 
. tion, promotion, transfer, tenure, and discipline.” > . E 

. After three -preliminary chapters dealing with the scope. a organiza- 
tion of the French public service, Professor Sharp deals with the major 
phases of personnel management, adds a half-dozen departmental studies, 
a chapter on the civil service of Bordeaux, and concludes with -three 
stimulating chapters, on official bureaucracy and the public, adminis- 
trative syndicalism, and the renovation of bureaucracy. This is a good 
deal to pack between the covers of one book,. and it is perhaps too much 
to express regret that space could not be found for discussion of the 
shifting relations between Paris and the widely scattered centers of local 
administrative responsibility, and for reproduction of some illus- 
trative documentary material. : 


~ 


Comparable studies of the German snd Italian civil services would - 


go far toward rounding out the essential material in this field, and the 
Social Science Research Council will: deserve the gratitude of students of 
public administration in even greater measure if on some appropriate 
occasion it supports such an a ; a 
LEONARD D. w HITE. 
University of Chicago. 


Slovakia Then and Now. By... W. Seton-Wartson. (London: oe 

Allen & Unwin. 1931. Pp. 356.) 

The editor of this volume was closely associated si the rs of 
the Czechoslovak Republic, and his interest in the problems of Czecho- 
slovakia has been evidenced by his writing and lecturing: activities. . In 
spite of the fact that Czechoslovak statesmanship has been able to sur- 
mount most of the internal nationalistic difficulties, the ‘problem of how 
far the centralizing policy of Prague in reference to Slovakia should go 
still remains, finding its peak in the trial and sentencing of Tuka. Seton- 
Watson provided us in 1924 with a frank criticism of the centralist sys- 
tem in a little book entitled The New: ‘Slovakia. Conditions, however, 
have changed since then; in 1927 the new provincial system of adminis- 
tration came into operation, and the consolidation of Slovakia has ae 
vanced. 

To provide “a detailed survey of true facts, based in every instance 
upon a comparison between the pre-war situation in Hungary and the 


ru 
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situation produced by a decade of :udependence’’ was the purpose of 
the editor, who has been able to collect in this volume contributions of 
twenty-five writers, all of whom are Slovaks. Seven of the writers are 
deputies and two are senators, repres2nting five different parties; two are 
members of the present cabinet, and seven others have been members 
of previous cabinets. The religious opinions are presented by a Catholic 
bishop, three Catholic priests, and two Lutheran clergymen; in addition, 
two high court judges, two lawyers, a bank official, an engineer, the 
secretary of the chief Slovak literary society, a leading diplomatist of 
the republice, the president of the Slovak Chamber of Commerce, and 
the first provincial president of Slovakia voice their opinions. A much 
more enlightening view of the question is gained than if the Czechs 
had been asked: to survey the problen. 

The tone of the book fully justifies the thesis of Seton-Watson: ‘‘The 
transformation of Slovakia is one of the most remarkable pieces of 
cultural work which post-war Europe has seen (p. 63).’’ The editor 
himself contributes one of the best summaries of the problems and de- 
velopment of Czechoslovakia since she war in his introductory essay 
on ‘‘Czechoslovakia and the Slovak Problem.’’ Here in less than sixty 
pages can be found a synthesis of all. that a political scientist might 
want to learn about Czechoslovakia as a whole. The other essays, dealing 
with the political education of Slovakia, cultural progress, education, 
literature, art, music, the Catholic Church, administrative and judicial 
problems, economic progress, the m:norities, and others are of uneven 
merit, though all are very informative. 

The editor has erred by calling his book, in the sub-title, ‘A Political 
Survey.’’ Under such a caption, the chapters on art, music, ete., could 
have been elimimated. The same criticism applies to numerous excellent 
photographs scattered throughout the volume. A good map of Czecho- 
slovakia is attached, though a service would have been performed by pro- 
viding a map of the present provinciel administration, and of the location 
of the various minorities, An index is lacking. 

On the whole, the volume will be found indispensable to anyone inter- 


ested in the problems of Central Europe. Josera S. Rovocex. 


Centenary Junior College. 


Chicago Police Problems. By tan Ormzæns’ Porc Commrrrer. (Chi- 

cago: The University of Chicago Press. 1931. Pp. xix, 281.) 

Early in 1929, former Police Commissioner Russell requested a number 
of prominent citizens to sponsor a thorough investigation of the police 
system of Chicago. These gentlemer appointed a Citizens’ Committee, 
which in turn secured the services of Mr. Bruce Smith, of the National 
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Institute of Publie Administration, to conduct the survey. This volume 
embodies the results of the investigation. 

The picture of the Chicago Police Department here ni is not 
an attractive one. The fundamental defect of the department is its con- 
trol by and in the interest of partisan and factional polities. Commis- 
sioners of police follow one ancther in rapid and confusing succession. 
The department is so badly organized that even the most experienced 
administrator could not control it effectively. The Civil Service Com- 
mission has on occasion been dominated by the mayor, and has meddled 
with administration to the extent of seriously weakening the disciplinary 
power of the police commissioner. The patrol force, upon whose satis- 
factory work the success of police service largely depends, is drawn 
upon too heavily for manning other arms of the department. There is 
inadequate codperation between the detective division and the other 
branches of the service. Traffic regulation is complicated by the exist- 
ence of nine independent park police departments, mainly engaged in 
trafic control, but often operating at cross purposes with the regular 
traffic division. No suitable system of control records has been installed. 
The common evil of political favoritism is too often the determining 
factor i in securing special assignments. ~ 

That the elimination of such abuses requires radical measures is made 
abundantly clear. The head of the polie: department must be given real 
control of his force. He must be freed from political domination and be 
given reasonable security of tenure. This will be possible only when : 
public opinion demands a mayor who is sincerely devoted to the purpose 
for which a police department axists. ‘‘The mayor of Chicago, and he 
alone, can dictate the quality: of police administration which the city 
shall receive.’’ 

It is only fair to add that since the publication of Chicago Police Prob- 
lems, a number of far-reaching reforms have been introduced. A police 
school has been established. The detective force has been brought into a 
more satisfactory relation with the other divisions of the department. 
An independent civil service commission has been established, and the 
director of the survey under review has been invited: to aid the depart- 
ment in carrying out other recommendations made by the Citizens’ Eons 
Committee. 

Students of municipal government in general and of police adminis- 
tration in particular will find this volume of great value. It is upon 
numerous such detailed investigations that the science of municipal ad- 
ministration must be built. The fects are presented clearly and ob- 
jectively. mae conclusions drawn from them seem inescapable. 

ELMER D. Grarrr. 

University of Pittsburgh. 
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The Government of Metropolitan Areas in the United States. (New 
York: National Municipal League. 1930. Pp. 403.) 


This volume was prepared by Dr. Paul Studenski, under the guidance 
of a committee of the National Municipal League. The study was made 
possible by a grant from the Russell Sage Foundation, which has sup- 
ported the Regional Plan of New York. The work deals largely with the 
methods of providing governmental iniegration in American metro- 
politan areas. These it treats under four heads: inter-municipal arrange- 
ments, annexations and consolidations, city-county relations, and special 
authorities. The treatment is one of systematic description. The methods 
of organizing, extent of power, and provisions for financial support avail- 
able under each of these are carefully catalogued. 

The four chapters on county relations, for example, analyze the efforts 
at separation of city and county functions in Baltimore, San Francisco, 
St. Louis, and Denver, the consolidation effected in Philadelphia, New 
York, and Brooklyn, and the functional consolidations of Greater New 
York and Boston. These chapters furnish an abundance of concrete 
material which it may be hoped will find its way into text-books on munic- 
ipal government. | 

The authors hazard few conclusions, save that there is no single 
answer to the problem and that the methods now being used to meet 
and adjust individual difficulties are not mutually exclusive. The work 
makes no pretense at being a definitive treatment of the problem. It is 
clearly a pioneer effort, or, as its authors modestly put it, ‘‘merely an 
introduction to far more comprehensive studies which the subject will 
undoubtedly receive in the future.’’ The chief value of the volume lies 
in the picture that it presents of the variety now existing in approaching 
the problem. 

JOSEPH MOGOLDRIOK. 

Columbia University. 


BRIEFER NOTICES! 


AMERICAN GOVERNMENT AND CONSTITUTIONAL LAW 


The Social and Economic Views of Mr. Justtce Brandeis, by Alfred 
Lief (The Vanguard Press, pp. xxi, 419), is a companion volume to 
Mr. Lief’s earlier compilation, The Dissenting Opintons of Mr. Justice 
Holmes. Together they present the conerete foundation upon which rest 
the reputations of Justices Holmes and Brandeis as the outstanding 
liberals on the Supreme Court. The volume opens with a brief but 

11n the preparation of the Briefer Notices, the editor in charge of book reviews 


wishes to acknowledge the assistance of Dr. G. O. 8. Benson, Dr. H. L. Elsbree, 
Dr. E. P. Herring, and Professor B. F. Wright. + 
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characteristically illuminating foreword by Charles A. Beard, compris- 
ing a biographical sketch of Mr. Justice Brandeis, an appraisal of the 
man and his work, and some comment upon the circumstances surround- 
ing his appointment. The body of the book contains thirty carefully 
selected opinions written by Mr. Justice Brandeis and a final chapter -~ 
bringing together some of his miscellaneous writings before his appoint- . 
ment to the bench. Of the thir:y opinions, twenty-four are dissenting 
opinions, and two are concurring opinions, leaving but four in which he 
spoke for the Court. They are grouped into six chapters dealing with 
Labor Problems, Regulation of Business, Public Utility Economics,- 
Guarantees of Freedom, Prohibition and Taxation, and State and Na- 
tion. They comprise, of course, merely a collection of samples, but they 
are shrewdly selected to present the liberal social and economic philos- 
ophy which has governed the life and thinking of Mr. Brandeis through- 
out his entire career. Through them all runs a never failing. emphasis 
upon the facts of modern life, the actual conditions, social and economie, 
which control its development. There is constant evidence of his pro- 
found conviction that the law musi serve as an instrument for social 
welfare in its dealing with thesa facts. It is this systematic effort upon 
the part of Mr. Justice Brandeis to relate the law to the realities of 
human life in modern society that is his greatest service. This volume 
is valuable for making clear the nature and extent of this service.— 
Roserr E. CUSHMAN. 


Progress of the Law in the United States Supreme Court, 1929-1930, 
by Gregory and Charlotte A. Hankin (Legal Research Service, Washing- - 
ton, pp. 483), is an elaborate review of the Court’s work during the 
1929 term. An introductory chapter deals with recent changes in the 
Court, discusses at some length the achievements of Chief Justice Taft 
in the fleld of judicial administration, comments upon the appointment 
of Mr. Hughes to succeed him, the rejection of the nomination of Judge 
Parker, and the appointment of Mr. Roberts. A chapter devoted to prob- 
lems of administration treats of the handling of the Court’s busi- 
ness and urges the writing of brie? opinions by the Court in cases in 
which applications for certtorars are denied. The rest of the volume deals 
with the decided cases in fourteen chapters under such captions as Rail- 
road Problems, Publie Utilities, Insurance, Federal Taxation, Labor 
‘Problems, Prohibition, and the like. The cases are clearly stated and the 
opinions are summarized. Occasionally the authors venture a criticism, 
but there is no attempt to discuss the cases in a thoroughly critical 
manner. There is no reference to any other comments on the cases such 
as appear in the law journals, nor is there any studied effort to com- 
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pare cases with earlier decisions of the Court. One useful feature of the 
volume is the information contained about cases, frequently of intrinsic 
importance, in which applications for certiorari are denied by the Court 
without opinion. The book was published too early to make available 
the permanent United States citations to the cases. In view of what it 
contains and aims to do, the volume seems unwieldy and expensive. When 
one can purchase, with advance sheets, one of the commercially published 
editions of the Supreme Court reports for $4.50 and the other, with 
valuable annotations, for $7.50, the present volume does not seem a bar- 
gain at $5.00. 


A new and revised edition of Professor Arthur N. Holeombe’s State 
Government in the United States (pp. xxii, 703) has been issued by 
the Macmillan Company. The first edition, a pioneer in this feld, ap- 
peared in 1916. It was revised and brought up to date in 1926 (See this 
Review, Vol. XXI, No. 2 (1927), pp. 455-457, for review of revised edi- 
tion). The latest revision consists chiefly in the addition of two entirely 
new chapters and of adequate lists of references to the current literature 
of state government and politics. The new chapter, ‘‘The People of the 
States,’’ reflects the interest of students of government in the people of 
a state as factors in its government, dating back to the Politics of 
Aristotle, but now revived and attacked with the various techniques 
of statistician, economist, and politico-psychologist. The author em- 
phasizes those influences on state government due to the change of the 
people from a frontier and rural character to urban. The decline of the 
state as an independent political society is eloquently evidenced by the 
author’s attention at this point to the significance of regional and other 
interest-groups transcending its boundaries. The chapter on ‘‘Democracy 
and Administration’’ is an acknowledgment of the present widespread 
realization of the necessity for new standards of achievement in public 
administration. The problems of the proper units for local government, 
the reconciliation of local autonomy with central state control, and the 
building of an efficient bureaucracy, responsible at the same time to the 
people, are given particular attention. That the proposal for a manager 
form of state government should even be given serious attention is 
further evidence of the decline, or should we say evolution, of the states 
—from their proud eminence of ‘‘sovereignty’’ in the Jeffersonian period 
to that of major administrative units of the nation in 1931. Both chap- 
ters are well up to the standard of the original edition of the book.— 
Haru L. SHOUP. 


The Epic of America, by James Truslow Adams (Little, Brown and 
Company, pp. vili, 433), portrays the ‘‘colorful pageant’’ of this coun- 
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try’s history and attempts ‘‘to discover how we became what we have 
.become.’’ With adroitness and some artistry, the author presents an 
interesting historical review and traces the influence of the ‘American 


dream’’ upon the nation’s development. This national dream has been ` 


of ‘‘a land in which life should be better and richer and fuller for every 
man, with opportunity for each according to his ability and achieve- 
‘ment.’’ Adams finds this vision affecting the course of our entire growth. 
He concludes that this dream has been realized more fully in actual 
life here than anywhere else, though very imperfectly even among our- 
selves. Asperity and impatience with national weaknesses are replaced 
by sympathy and understanding to a degree not usual with the author. 
This general attitude is taken much further in the amusing volume by 
Simeon Strunsky entitled The Redtscovery of Jones (Little, Brown and 
Company, pp. 215). The author here sets forth a spirited defense of ‘‘the 
man in the street,” who has for so long been the unresisting butt for 
those ridiculing democracy. The book is a welcome antidote to the writ- 
ings of those critics who view men as either robots, ‘‘boobs,’’ or puppets. 
To those who describe the public as the victims of the tabloids, the 
advertisers, and the propagandists, the author shows the other side of 
the picture. Jones goes along with his opinions, his games, and his 
politics, quite as much swayed by prejudice and tradition as by propa- 
ganda. Treating the critics in a jesting satiric fashion, Mr. Strunsky bids 
‘‘Americans look at their democracy, and, without blinking its faults, 


rejoice in its powers, its virtues, and its promise.” A serious refutation 


of the critics of American institutions is undertaken by Robert Douglas 
‘Bowden in his volume entitled In Defense of Tomorrow (The Macmillan 
Company, pp. 210). The volume was awarded a three-thousand-dollar 
prize as the best book ‘‘on the soul of America” in a contest sponsored 
by the National Arts Club. The author discusses polities, religion, edu- 
cation, art, literature, and government, analyzing and justifying the 
American attitude. His broad assertions and generalizations continually 
stimulated the reader to protest, and rob the book of much of its effec- 
tiveness. 


To the considerable number of volumes of ‘‘readings’’ on American 
government already extant has been added a Documentary Source Book 
in American Government and Politics (D.C. Heath and Co., pp. xx, 823), 
prepared by Professors Cortez A. M. Ewing and Royden J. Dangerfield, 
of the University of Oklahoma. The materials presented are, in the main, 
publie documents or selections therefrom—constitutions, statutes, judicial 
decisions, proclamations, reports, and executive orders—but with oc- 
casional quotations from books, articles, party literature, and the like. 


t 
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Three-fourths of the space is devoted to the national government and the 
remainder to state government. The task of selection has been per- 
formed well, though the compilers are prompt to recognize that no two 
teachers will quite agree as to what such a book should contain. 


The Yale University Press has recently published a second edition of 
Professor Charles M. Andrews’ excellent Colonial Background of the 
American Revolutton (pp. x, 220). Very few changes have been made 
in the original text, but the re-publication of the book was thoroughly 
desirable; it is by all odds the best and most readable short discussion of 
the subject. It is divided into four chapters, each of which is a long essay 
dealing with the changing colonial policy of the British government, 
with the conditions in the colonies, and with the author’s conclusions as 
to the relative importance of the various factors involved. A review of 
the first edition will be found in this journal for May, 1925 (Vol. XIX, p. 
408). 


Horace Liveright, Inc., presents in The Washington Merry-Go-Round 
(pp. 366) a lively volume of political gossip and trivial scandal concern- 
ing the official life of the capital. Apparently the anonymous author has 
hed his eye at many key-holes and his ear at the cracks of many doors, 
and obviously he has-made public many little affairs that the participants 
can scarcely relish seeing in print. The book is written with a staunch 
‘‘liberal’’ bias, and is highly critical of the Hoover administration. 
Hoover, Curtis, Stimson, Dawes, and others are sketched with particular 
emphasis upon their weaknesses. The personnel of the House and Senate 
is disposed of and the press corps passed in review. The Merry-Go-Round 
is an entertaining and rather clever bit of mild scandal-mongering. 


_ In his preface to the second impression of State Rights in the Con- 

federacy (University of Chicago Press, pp. x, 281), Professor Frank L. 
Owsley says that although the thesis of the book has not infrequently 
been challenged since it was first published, he now sees no reason to 
alter his conclusions. His point of view is that internal dissension was the 
principal reason for the failure of the ‘‘war for Southern independence. ”’? 
A brief review of the book will be found in this journal for February, 
1926 (Vol. XX, p. 224), 


The Institute for Government Research of the Brookings Institution 
has added two more studies to its series of service monographs: The Per- 
sonnel Classification Board (pp. x, 160), by Paul V. Betters, and The 
United States Shipping Board (pp. xi, 338), by Darrell Havenor Smith 
and Paul V. Betters. The usual style of presentation is followed, the au- 
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thors describing in turn the history, activities, and organization of the 
two boards. There are now sixty-four titles in this monograph series. 


. FOREIGN AND COMPARATIVE GOVERN MENT 


In European Dictatorships (Brantano’s, pp. 252), Count Carlo Sforza, 
the well known Italian statesman, passes in review the various dictator- 
ships which have arisen in Europe since the World War. He illuminates 
each of them with deft touches from his large practical experience as 
well as from his extensive personal knowledge of men and things. In dis- 
cussing the Spanish dictatorship, Count Sforza points out how fatal it is 
for a king to adopt such a system of government. A monarch must base 
his rule either on divine right or on popular sertiment; if he rests it 
merely on force, he adopts a system which is open freely to any con- 
dottieri. Again, in discussing the Polish problem he suggests its most 
disturbing aspect merely by mentioning that the Russians have not built 
any permanent stations on their side of the frontier, but have. put up 
wooden shacks which could be taken down and trensported elsewhere at 
any moment. There is not a section of the book which does not contain 
some such Illuminating speculation or fact, At the end of his able analysis, 
Count Sforza comes to the conclusion that ‘‘the very experiment of 
dictatorships has proved that not only are liberalism and democracy 
far from having accomplished their mission in the world, but that their 
work during the nineteenth century was but the beginning of a human 
liberation of which, by changing methods, they are still to be the instru- 
ments.’’ With this conclusion one could hardly fail to agree but for the 
disturbing remark, appended to it, that when the dictators depart the 
nations will have to give the new supposedly democratic rulers ‘‘unusual 
powers if they are to safeguard freedom against disorder and anarchy.’’ 
That may make it more easy to restore the old institutions. But there are 
signs that this issue is now secondary and completely overshadowed by 
the social problem. Count Sforza himself points out that the new dictator- 
ships are really less personal dictatorships than mob rule. The only 
successful ones are those whieh are trying to organize themselves on the 
basis of great popular parties. Tha obvious conclusion would seem to be 
that in our time dictatorship no longer can serve the ends of personal 
power unless that power is devoted, or made to appear devoted, to the 
advancement of social equality. In his natural anxiety for the revival 
of liberal institutions, Count Sforza has given tco little consideration 
to the social aspect of the problem.—D. MITRANY. 


Democracy on Trial (pp. 197, John Lane) is a thoughtful analysis 
of the faults in the operation of the British government, written by 
Lord Eustace Perey, president of the Board of Education in the last 
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Canservative government. The author propounds a number of definite 
changes that would enable industry to contribute its share in the solu- 
ticn of governmental problems. He takes the view that industry is the 
chief instrument of social welfare, and hence should be deliberately 
used as such by the government, To this end, a technique must be de- 
vised for bringing about the voluntary coöperation of business in affairs 
of state. An ‘‘industrial policy of government’’ must be carried out 
through capitalistic instruments; ‘‘constitutional socialism’’ has proved 
its ineptness. The Conservative party must face this task. The forms of 
government which the nation neads, the author sums up as follows: ‘‘A 
strong executive stripped of petty bureaucratic preoccupations; a House 
of Commons intent, to the exclusion of all minor issues, on its old func- 
tion of granting taxation, limited to the present needs of the executive, 
in return for redress by the executive of present popular grievances; 
a House of Lords, its membership pruned to efficieney, content to be... 
an aristocratic assembly contributing to the discussion of great issues 
what Bagehot called ‘the aristocratic quality, a certain largeness of 
field;’ an advisory council supplementing Parliament and assisting the 
executive in the formulation of economic policy by the representation 
of communal interests and activities.’’ Is Lord Passfield to find Sidney 
Webb under Lord Perey’s mantle? The book, preserving throughout char- 
acteristic conservative savor, develops these points in suggestive fashion. 
—E, P. HERRING. 


The Reform Movement in China, 1898-1912, by Meribeth E. Cameron 
(Stanford University Press, pp. 223), is a detailed study of the plans 
for the modernization of China drafted by the Imperial government 
during the last years of the Manchu dynasty. The author has covered 
all the principal kinds of reform—educational, military, constitutional, 
financial, ete.—and has used the best sources of information available in 
English. Her view is that the plans were on the whole wise, and that it 
is regrettable that they could not have been carried out. She concedes 
that the Manchus were incapable of carrying them out, even if con- 
ditions had been favorable, but underestimates the importance of a favor- 
able morale among the Chinese themselves. It wes necessary that the 
Chinese people should be ‘‘born again,” a fact which made a revo- 
lutionary instead of an evolutionary process of change unavoidable. Miss 
Cameron apparently would have preferred some easier way of bringing 
' forth a new nation than that which China has followed in the last 
twenty years. This makes her more sympathetic with the Empress 
Dowager than most recent writers. The justifiability of such sympathies 
probably cannot be determined without access.to the Chinese archives 
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and ee: sources of information not available in the United States. 
Despite the limitations of Miss Cameron’s materials, her book is a valu- 
able contribution to the literature of the Chinese revolution.—A. N. Hor- 
COMBE. ` 


In Rebel India (New Republic, Inc., pp. xii, 262), Mr. H. N. Brails- 
ford has presented a simple and gripping picture of the problems that 
beset that unfortunate country. In part, the book is based on a rela- 
tively -brief visit to India in the latter half of 1930, which enables the 
reader to catch something of a personal glimpse cf the country and its 
people as seen by an intelligent and sympathetic observer, and in part 
on the vast literature, official and otherwise, that has sprung up about 
India in the last few years. That India will be freed from British rule 
_in no great time, Mr. Brailsford assumes to be a certainty which re- 
quires no elaborate proof, although a considerable section is devoted to 
discussion of alternative political machineries and tactics; but he is 
far from certain that the major ‘Ils of India will be met by independence. 
Naturally enough, his primary zoncern is for the masses of the Indian 
people, and his analysis of the history and existing situation of India 
- leads him to doubt whether the victory of Indian nationalism will do 
more than clear the way for the struggle against the internal social and 
political evils, When the alien ruler has been overthrown, then the full 
weight of the Indian masses can, perhaps, be drawn into the ultimately 
more significant attack upon the usurer, the landlord, and the mill-owner. 


Like many detailed deseriptions of intrinsically interesting matter, 
Dr. Margaret Kirkpatrick Strong’s Public Welfare Administration in 
Canada (University of Chicago Press, pp. 241), is not altogether free 
from dullness. In slightly more than 200 pages, the author tries to cover : 
Dominion and provincial activities from jails and immigration to health 
and poor relief. As a result, there is too much reliance on information 
scraped out of statutes. But the work is done carefully and on a basis 
of excellent grounding in public welfare and administration theory. It 
will add valuable bits to the store of information of the political scientist 
interested in federalism, grants in aid, poor relief, juvenile delinquency, 
and similar problems. Students of Canadian culture will find a few 
items of contrast between Britis: and Latin civilization. The most inter- 
esting is the comparison of Ontario’s municipal poor relief, which closely 
corresponds to the local poor relief of England and parts of the United 
States, with the anarchie subsidizing oi sectarian institutions found in 
Quebec. 


r 


Direct Taxation in Austria, by John V. Van Sickle (Harvard Univer- 
sity Press, pp. ix, 282), is the first book in the English language that 


BOOK REVIEWS AND NOTICES 173 


deals exclusively with taxation in Austria. The study i is limited to one 
branch of Austria’s revenue system—a branch which before the World 
War yielded approximately one-fourth of the total revenue. It gives an 
account of the direct taxes (as the term is used in the administrative 
sense) applied before the war, during the war period, and in republican 
Austria. Special attention is given to the third period, when important 
changes were made in the system of direct taxes. The purpose of the 
study is, in the author’s words, ‘‘to show how closely the public finances 
reflect the changing political fortunes of the various classes in the state, 
and how vitally they affect the production and distribution of wealth.’’ 
The author’s handling of the question of the capital levy in the two 
closing chapters is especially valuable. His well reasoned conclusion 
that the capital levy is fallacious seems irrefutable. A helpful bibli- 
ography suggesting the materials consulted in the study is included. 
—M. C. MITCHELL. 


Of importance to students of English constitutional history and po- 
litical development is the publication of the Oxford -University Press 
and University of Minnesota Press, The Parliamentary Diary of Robert 
Bowyer, 1606-1607, which appears this month. The diary, based on two 
incomplete documents, has been edited by Dr. David Harris Willson, 
of the University of Minnesota. Dr. Willson pieced together a copy of 
the diary kept in the British Museum and the original, in Robert Bow- 
yer’s own hand, recently discovered by accident in the library of an 
English nobleman, Lord Braye. Bowyer, who was a member of Par- 
lament and minor office-holder during the reigns of Elizabeth and 
James I, kept a complete record of events in the House of Commons 
for the two years covered in his diary. His entries throw much light on 
the growth of parliamentary procedure, as well as on the beginnings of 
the conflicts that led to the Civil War. 


The Library of Congress has published a Guide to the Law and Legal 
Literature of France (pp. iv, 242), prepared, under the direction of 
Professor Borchard, by Professor George W. Stumberg, of the Univer- 
sity of Texas. As a bibliography, the work is admirable in its thorough- 
ness, arrangement, and indexing; and its critical appreciations, though 
necessarily brief, evidence careful and intelligent study. There are sum- 
mary expositions, historical and systematic, of the various topics cov- 
ered, notably in the sections on the philosophy of law, legal history, pri- 
vate international law, and the codes. Searcely less important are the 
pages which deal with constitutional and administrative law, public fi- 
nance, and taxation. Students interested in any of these subjects will 
find the Guide a useful book. 
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Grenzen der Verfassungsgesetegebung, by Walter Jellinek (Berlin: Jul- 
ius Springer, pp. 27), is an mauzural lecture delivered at the University 
of Heidelberg and based essentially on German experience. The author 
points to what he calls an increesing ‘‘autonomy’’ of constitutional lim- 
its, as against the traditionel absolute limits of written constitutions. 


INTERNATIONAL LAW AND RELATIONS 


The personal career of Dr. Hjalmar Schacht, author of The End of 
Reparations (Jonathan Cape and Harrison Smith, pp. 248), is really 
- an epitome of his country’s progress in the epoch of reparations. The 
end of the war found him at the head of a private bank, ably and 
modestly doing his share to restore Germany’s economic life. As part 
of the great national effort required by the payment of reparations, Dr. 
Schacht was called to the second highest financial position in the land, 
as president of the Reichsbank. The tragic tangle which the issue has 
reached finds Dr. Schacht away from the Reichsbank, having resigned 
last year, and allied with the forees of Hugenberg and Hitler. It is a 
bad cause that leads men of Dr. Schacht’s sagacity and intellectual hon- 
esty into the wilderness of the Nazi movement. The story as told by 
Dr. Schacht himself, not without restraint, completes in a way what was 
begun by Mr. Keynes in his now famous book on The Economic Conse- 
quences of the Peace. What Mr. Keynes prophesied, Dr. Schacht shows 
to have come true. The result could be predicted, and could not be 
avoided, because from the outset and continuously the economic nature 
of reparations was, in Dr. Schacht’s words, ‘‘plunged into the rapids 
of political threats.’’ It is not unnatural, therefore, that his conclusions 
should lead him to urge a return to a rational economic standpoint as 
the only way of avoiding a final collapse. ‘‘Either reparations must be 
renounced,’’ he says, ‘‘or the Garman people must be enabled to earn . 
_ reparations. I have already indicated the ways in which that can be 
accomplished. Germany’s Europ2an markets ean be expanded; she can 
be enabled to develop her own raw materials if her colonies are returned 
to her; new markets can be opened to her industrial products.” Such 
a policy could be applied only in the as yet undeveloped countries of 
eastern Europe, South America, Asia, and Africa, and it could not be 
applied by any single country. It must represent a joint effort by the 
leaders of the industrial nations, as the only way of causing interna- 
_ tional trade again to flow in a normal way. In his final pages, Dr. 

‘Sehacht goes beyond the problem of reparations and points a warning 
finger at the whole economie situation. ‘‘The solution of this problem is 
becoming a cardinal problem of the capitalistic system. A, capitalism 
which cannot feed the workers af the world has no right to exist. The 
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guilt of the capitalist system lies in its alliance with the violent policies 
o? imperialism and militarism.’’ It is significant that even a man who in 
his own country now stands among the extreme nationalists should see 
no way out except through international codperation. But the whole 
book is written in a realistic vein and with a knowledge and insight which 
was but to be expected from a man of Dr. Schacht’s standing. The volume 
wil remain indispensable to anyone interested in the subject. It has 
been made still more useful by the careful translation of Mr. Lewis Gan- 
nett, and more attractive by beautiful print and arrangement of the 
pages.—D. MITRANY. 


A useful contribution to the growing literature on international ad- 
ministration is Dr. Keith Clark’s International Communications (Colum- 
bia University Press, pp. 261). The sub-title, ‘The American Attitnde,”’ 
indicates her approach to the origins and evolution of the Universal 
Postal Union, the International Telegraph Union, the International Radio 
Union, and the conferences and convention on submarine cables. Dr. 
Clark traces briefly the emergence of international codperative activity 
in these fields, and develops in some detail the major problems dis- 
cussed in the various internaticnal conferences which have attempted to 
resolve conflicting national policies as to the different modes of inter- 
national communication. The author devotes not quite half her space to 
a summary and analysis of American policy and activities, in relation 
both to the particular union concerned and to concurrent Pan-American 
developments in the same fields. The United States has stood pretty 
consistently for a liberal policy in the realm of communications—a policy 
clearly to its interest commercially. Both in its absence from the Inter- 
national Telegraph Union and in the policy of the government as to 
cable monopolies, American influence was on the side of liberal interests. 
On the other hand, our procrastination in the use of the arbitral ma- 
chinery of the Universal Postal Union (as in the case of Norway against 
the United States) and our support of potentially competing Pan- 
American institutions in these flelds have not been altogether satis- 
factory. Our greatest influence has been in the field of international radio 
development ; and it has been conspicuously effective —PHILLips BRADLEY. 


The International Court, by Edward Lindsey (Thomas Y. Crowell, pp. 
333), comes at an opportuns moment. It is one of the best general intro- 
ductions to the subject and to the institution available so far. The writer 
does not spend too much space on theoretical argumentation, but, after 
a brief sketch of the rise of international law and the growth of an in- ` 
ternational system, describes with great knowledge and insight the com- 
position and work of the highest international institution evolved so far. 
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In the author’s opinion, ‘‘a review of the work of the Court demon- 
strates not only that at last we have a true International Court in opera- 
tion and normal functioning, but that its work is contributing broadly 
and vigorously to the develcpment and the unification of international 
law. The upbuilding of an authoritative body of case law of. the Inter- 
national Court furnishes an added element of great importance for the 
development of international iaw m general. The notion that a code of 
rules is a prerequisite to the functioning of an International Court is 
demonstrated to be an erronecus one... . Rather is it the case that the 
existence of the International Court is a most essential prerequisite for 
the complete development of international law.”’— D. MITRANY. 


Professor W. L. Langer has developed afresh, on the broader and 
more accurate scale made possibls by extensive publication of pertinent 
documents and well-considered monographs, the rise, prevalence, and de- 
struction of the ‘‘Bismarckian system.’’ His book, European. Alliances 
and Alignments (Alfred A. Knopf, pp. xv, 509, xiv), ‘‘a study of the 
evolution of the European states system,’’ is among the first post-war 
productions to abandon primary concern with the causation of the con- 
flict and revert to the calm investigetion of international relations. Every 
page gives evidence of prodigious industry, thoroughness beyond praise, 
and constant effort to keep economie developments, military considera- 
tions, national sentiments, Eurcpean expansion, and English policy | 
within the frame of the picture. Perhaps the result does not possess as 
high a degree of novelty, uniqueness, and finality as author and publisher 
believe, yet the book is a masterpiece. Every well-known incident and 
phase takes on fresh life and color, and many new facts appear. Bis- 
marck stands forth throughout as the chief actor in the fateful drama, 
__and the keen discussions of his remarkably successful policies are as vivid 

‘and original as anything in the bock (see, for example, pp. 195, 415, 503). 
Terse bibliographical notes, rigidly compressed references, and clear dia- 
grams implement further study.—A. H. LYBYER. 


‘‘ Condensed conversation’’ would be a good descriptive title for the 
Report of the Round Tables and General Conferences at the Eleventh 
Session of the Institute of Politics (Institute of Politics). In 268 pages, 
Editor Buffington tries to summarize what dozens of lecturers and hun- 
dreds of arguers spent a month m.saying. ‘The result will be valuable 
to those who wish to revive peasant memories of last August in the 
Berkshires and to those who wish to recall the main points of some argu- 
ment on ‘‘Publie Opinion and Disarmament,’’ ‘‘The Pact of Paris,” 
“The Political Situation in Western Europe,” ‘The Future of the Brit- 
ish Commonwealth of Nations,” ‘Social Psychology of International 
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Conduct,’’ ‘The Future of Demccracy,’’ ‘‘Problems of International 
Commercial and Financial Policy,’’ ‘‘The Distribution of Wealth and In- 
come,’’ ‘‘ Pending Anglo-Indian Issues,’’ ‘The Depression and the Way 
Out.” It is certain that a remarkable number of main points have been 
jammed into this volume, but it is equally certain that those who did not 
go to Williamstown but want information on any of these subjects would 
better look for longer accounts. There is much intellectual manna in the 
discussions of contemporary problems by the brilliant array of professors, 
politicians, business men, and economists which makes the Institute of 
Polities a valuable educational experience. But the manna of this book is 
too condensed to be digestible. 


The fourth annual volume of the Survey of American Foreign Rela- 
tions (Yale University Press, pp. xiv, 504) was prepared under the 
direction of Charles P. Howland, who is now retiring as director of re- 
search of the Council of Foreign Relations. The first section (pp. 1-315) 
on Mexico and the United States affords not merely a survey of recent 
relations of these countries but an excellent background in text, charts, 
and statistics for a comprehensive understanding of the political, eco- 
nomic, and religious questions which have of late years agitated Mexico. 
In the discussion of economic questions, the director was aided by Dr. 
Herbert Feis, who also wrote the capter on the Bank for International 
Settlements (pp. 483-471) of the third section on post-war financial re- 
lations. Dr. David W. Waïnhouse prepared the timely second section 
(pp. 319-429) on the limitation of armament as a chapter in world order | 
and coôrdination. The usual index adds much to this annual, which, un- 
like some annuals, has a permanent value. | 


The Oxford University Press has published a collection of documents 
on The International Conferences of American States, 1889-1928, edited 
with an introduction by James Brown Scott (pp. xliv, 551). We do 
not possess, in any language, a comprehensive treatment of the Pan- 
American Union or the Pan-American conferences. Indeed, we do not 
possess either monograph trestments of individual conferences or ade- 
quate documentary records of all of the conferences in accessible form. 
Hence this collection of documents (conventions, recommendations, reso- 
lutions, reports, motions) exhibiting the organization and operations and 
results of the six conferences from 1889 to 1928 fills a long-felt need. 
Dr. Scott’s introduction must seem unusually penetrating and brilliant, 
even to those who are quite familiar with his facile pen. The volume 
constitutes a valuable contribution to our facilities for the study of this 
American anticipation of a league af nations.—P. B. POTTER. 
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One of the most important fruits of the lately quickened publishing 
activities of the Department of State is Papers Relating to the Foreign 
Relations of the United States, 1918: Russia, Vol. I (Govt. Printing Of- 
fice, 1981, pp. 754). The volume is the first of three that are planned to 
contain papers relating to Russia in the revolutionary period. Its scope 
is indicated by the sub-title, “Political Affairs and Diplomatie Rela- 
tions;’’ that of the two which are yet to appear, by the titles ‘‘Disinte- 
gration and Foreign Intervention’’ and ‘‘Economic Relations,’’ respec- 
_ tively. The correspondence, cablegrams, and other materials now made 
available cover the period from March, 1917, to December, 1918, and 
comprise an indispensable source of information on the political trans- 
formations of the period in Russia and on the attitudes of the American 
and other governments toward the successive régimes, Because of the de- 
fectiveness of many of the communications, through garbling or other 
reasons, the preparation of the texis has been an arduous task, but it 
has been performed according to the best standards of scholarship, with 

doubtful passages duly indicated. 


American Participation in ths China Consortiums (University of Chi- 
cago Press, pp. 198), prepared by F. V. Field for the Institute of Pa- 
cific Relations, is the most complete single account that we have of the his- 
' tory and policy of the two consortium agreements. The author has utilized 
the sources available to piece together a connected story of the con- 
flicting interests—which have been reconciled only partially—in intricate 
interweaving of official and private arrangements as to Chinese loans. 
The absence of a biblography and an index is to be regretted. . 


. _ POLITICAL THEORY AND RELATIONS | 

Among the recent books dealing with the present economie depression 
are The Way Out of Economic Depression (Houghton Mifflin, pp. xii, 
105), by H. F. Arentz; Le Problème Monétaire d’après Guerre et sa Kolu- 
tion in Pologne, en Autriche, et en Tchécoslovaque (Recueil Sirey, pp. 
303), by M. A. Heilperin; Papere on Gold and the Price Level (P. S 
King, pp. x, 126), by Sir Josiah Stamp; and America Weighs Her Gold 
(Yale University Press, pp. xiti, 245), by J. H. Rogers. In an unimagina- 
tive and inexpert manner, Arentz makes a plea for international bi- 
metallism; the expert will profit little from, and the general reader 
may be instructed badly by, this volume. Heïlperin presents an orthodox 
treatment of the monetary adventures of three central European coun- 
tries. His work is painstaking, sound, and well-balanced. Sir Josiah 
Stamp has learned well the dictum of Cobden: ‘‘The fastidiousness which 
is proper to literature, and which makes a man dread to say the same 
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thing twice, is in the field of propagandism mere impotency.’’ Our eco- 
nomic ills are attributed above all to the searcity of gold, which has 
brought declining prices and stagnation in industry. Repeated assertions 
of the charge of sterilization of gold by Americen banks, even if made 
by so eminent an author, cannot Cislodge us from the position that: too 
much expansion rather than sterilization has been the trouble. In what 
manner would Stamp reconcile an increase of loans and investments ~ 
from forty billions in 1922 to fifty-seven billions m 1928 with the charge 
of sterilization? That we expect 30 much of Stamp only adds to our 
disappointment. Professor Rogers’ book is to be taken more seriously. 
The workmanship is of high order, and although the book is semi-popu- 
lar, the professional economist or the politician would do well to study 
it. There probably does not exist a more illuminating and courageous 
statement of the American problem of the balance of payments, par- 
ticularly in relation to the conflizt o2 protectionist sentiment and: the 
unyielding attitude toward international debts, the quotient of adjustabil- 
ity of each item in the balance of payments, and the ultimate solution 
of this perplexing problem.—S. E. Harris. 


Tarifs: the Case Examined, by a commitiee of economists under the 
chairmanship of Sir William Beveridge (Longmens, Green and Co., pp. 
301), is announced by the authors and publishers to be an expert study 
written in language ‘‘to be understanded of the people.’’ Inasmuch as 
the conclusions are all opposed zo the tariff, recent events in Great 
Britain lead one to doubt whether the purpose of the authors was fully 
accomplished. However this may be, the book contains a convincing 
statement of the futility of the tariff as a remedy for Britain’s economic 
ills. Protection, it is argued, would not bring about higher wages, less 
unemployment, or better bargaining power. No hope is seen in it as a 
defense against dumping, or as a solution of the agricultural problem. 
Imperial preference, revenue tariffs, and the us2 of quotas and import 
boards are likewise regarded as dubious measures. At times, the stock 
free-trade argument is employed, that selfish private interest will lead 
to the development of those industries for which Great Britain is best 
fitted, and that the tariff is bad because it interferes with the working 
of this natural economic law. At other times, the authors seem aware 
of the fact that the history of the past hundred years has thrown some 
doubt upon the conclusions of the Manchester school. Maladjustments 
do occur, and it is possible that governments could ease the strain of 
transition. In attacking the tariff as the wrong kind of government ‘‘in- 
terference’’ in the case of England at the present time, the argument 
is far more persuasive. The difficulties of tariff-making and the tendency 
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of tariffs to endure long after their object has been attained are well 
stated. Particular stress is placed upon Great Britain’s dependence on: 
foreign trade and the tremendcus cost which protection would entail.- 


Unemployment as a World Problem is the title of the 1931 Harris 
- Foundation lectures at Chicago (University of Chicago Press, pp. 261). 
J. M. Keynes contributes an economic analysis of the depression which 
centers about the theory that the value of ‘‘current investment’’ must be 
greater than the ‘‘savings’’ of the public before we can leave the slough 
‘of economic despondency. Karl Pribram, of the University of Frankfort, 
gives a lengthy economic analysis cf the causes of unemployment in vari- 
ous countries. The latter is a valuable study of comparative economic 
conditions, especially interesting to political scientists because of its 
criticism of the results of governmental efforts to stabilize employment 
through insurance; the fixing of prices in cartel-controlled industries, 
and other restrictions on economie activity. In some cases at least, Mr. 
Pribram points out that such efforts have increased the duration of un- - 
employment through their effect on entreprensural profits. Mr. BH. J. 
Phelan, of the International Labor Office, concludes the lectures with 
a series on international coëperation. There is an interesting account of 
attitudes at the International Labor Conference on Unemployment; an’ 
account of the spread and a defense of unemployment insurance; a 
sketchy summary of international organizational activity on unemploy- 
ment; and an expression of hope for ‘‘international public works.”’ 


The theory, if not the practice, of law -enforcement is developing 
rapidly. Leading the several books which it is to be hoped will come. 
out of the Wickersham Commission data is Ernest Jerome Hopkins’ Our 
Lawless Police (Viking Press, pp. 361). Mr. Hopkins made for the Com- 
mission a survey of police brutality, third degree, and unlawful deten- 
tion in sixteen American cities. The results, given in this book, are guar- 
anteed to make your blood boil at the savage, criminal-making treatment 
of suspects by police intent an securing confessions. Except for a pos- 
sible over-emphasis on constitutional rights, the problem is handled ade- 
quately and the suggested remedies are sane. Criminal Justice in Eng- 
land, by Pendleton Howard (Macmillan, pp. 409), is a detailed study 
of the law and practice of English prosecutions, police, and criminal. 
courts. Though not as stimulating or clear as Mr. Moley’s writings, the 
book.is valuable as a supplement and a check on the portion of Politics 
and, Criminal Prosecution dealing with the British director of public 
prosecutions, There is more emphesis on personnel and less on central 
control of prosecution. in Howard’s work. Irvin.Stalmaster’s What Price 
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Jury Trials? is a lawyer-like study of the idiocies and idiosyncracies of 
the jury system by a Nebraska judge and assistant attorney-general, It 
is perhaps most important as an addition to the literature of law-en- 
forcement from a man who has a hand at the actual task. 


The Administration of Municipally Owned Utilities (Municipal Ad- 
ministration Service, pp. ii, 80) is a summary of the material which 
the late Dr. Delos F. Wilcox expectad to incorporate into a comprehensive 
book. While this digest is certainly worth the attention of those inter- 
ested in public regulation and operation of utilities, it shows clearly 
that students of American government suffered great loss through the 
inability of Dr. Wilcox to bring his proposed treatise to completion. The 
comprehensiveness of the proposed work is indicated by an enumeration 
of only a part of the topics discussed in the thirty-seven chapters of the 
present pamphlet: relative advantages and disadvantages of public and 
private ownership and operation; customer and employee ownership as 
substitutes for public ownership; legal, financial, and practical business 
problems involved in purchase or construction of utilities; financing 
of publicly-owned utilities; azcounting problems; rate-making; service 
regulations; personnel control; reporting to the public; taxation; the 

agency to exercise control of tha utility; relation of this agency to other 
' administrative agencies and to- the city council; relation of one locally 
owned public utility to other lccal publicly owned utilities, to state and 
national publicly owned utilities, to publicly owned utilities of other 
cities, and to competing privately owned utilities; and the problem of 
state regulation of municipally owned utilities —-C. S. HYNEMAN. 


In A Realist Looks at Democracy (pp. x, 215, Frederick A. Stokes 
Co.), Alderton Pink undertakes to reveal the shortcomings of democracy, 
particularly as observed in Great Britain. He labors the point that gov- 
ernment should be by the inte_ligent, that the people are not intelligent, 
and that therefore democracy is a failure. His treatise is based on the 
dubious assumption that ‘‘whet is required at the moment is not so 
much a discussion of ways and means of securing government by an 
aristocracy of intelligence as the education of public opinion to the point 
of producing general agreement tEat such a government is necessary.”’ 
It scarcely requires a ‘‘realist’’ tc observe the patent fact that people 
are only too willing to turn tc those promising ‘‘results’’ through ways 
other than the uncertain road of democracy. The incompetency of the 
common man, the limitations of political education, and the degradation 
of popular journalism are some of the discoveries the author makes. If 
Mr. Pink were less self-consciously realistic, he might have more to offer. 
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Professor F, W. Taussig has prepared a third edition of Some Aspects 
of the Tariff Question (Harvard University Press, pp..499), to cover the . 


‘period 1910 to 1930. The four parts of the earlier editions, dealing with ` 


general principles and with the effect of tariffs on the sugar, iron and 


` steel, and textile industries in the United States up to 1910, are sub- 


stantially unchanged. The new material constitutes an excellent analysis 
of the working of the tariff with respect to these industries since 1910. 
In Professor Taussig’s own words: ‘The verdict is almost entirely nega- 
tive. No changes took place that modify in essential respects the gen- 
eral conclusions reached when this book was published in 1915.’’ Those 
who are familiar with the earlier editions of this work need not be 
told that this is a thorough ann realistic treatment of the operation of 
our tariff policies, | 


Marcus Duffield nn. in King Legion (J onathan Cape and Harri- 
son Smith, pp. x, 330) an excellent account of the organization, history, 
and activities of the American Legion. The author is candidly critical | 
and unsympathetic in his attitude toward this veterans’ organization, 


_but he is fair in his treatment ani apparently accurate in his state- 


~ 


ments. His evidence is taken largely from the records of the Legion 
itself. He accords this body a ré_e of great influence in enacting veterans’ ~ 
legislation and produces convincing substantiating material. Judgment 
as to the Legion’s power must remain a matter of individual appraisal; 
the intangibles involved defy definitive analysis. Still, the viewpoint of 


. the Legion officials and their activities in demanding aid for veterans, in 


supporting armament, in fostering Americanism, and in fighting pacifists 
are of great political importance. Tke author concludes that ‘‘the Legion 
has wrapped the ideas of reactionism and nationalism in star-spangled 
bunting and labelled them patriozism.’’ King Legion is a clear and in- 
teresting exposition and appraisal written by one who finds the American 
Legion a ‘‘mighty power” that must be watched and curbed. 


The School of Public and International Affairs at Princeton Univer- 
sity has made available in printed form the proceedings (pp. 145) of 
the Conference on the Press held April 23-25, 1981. Among the sub- 
jects discussed were: the ownership and management of the press, the 
press in international relations, the press and the radio. Of particular 
interest is the discussion of the relations between the Washington corre- 
spondents and the federal executivs offices. Bruce Bliven, David Law- 
rence, and Paul Y. Anderson were some of the newspaper men participat- 
ing. The proceedings, while interesting, served to bring forth little new 
material. 
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Municipal Self-Insurance of Workmen’s Compensation (University of 
Chicago Press, pp. 72), by F. Robert Buechner, is the first of a series 
of ‘‘Studies in Municipal Manzgement’’ made possible by traveling fel- 
lowships for city managers awarded by the International City Managers’ 
Association out of a special grant from the Spelman Fund. Mr. Buech- 
ner made a case study of compensation insurance for municipal em- 
ployees in a number of small and medium-sized cities. On the basis of 
this study, he concludes that all but the smallest cities can make sub- 
stantial savings by carrying their own insurance, provided proper stand- 
ards are applied. 
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glesworth. Disraeli and today. Senex. National Rev. July, ‘Aug., 1931. 

-—. The constitution: a new phase. D. O. Dykes. Jurid. Rev. Sept., 1931. 

. Great Britain: the narrow way? Round Table. Sept., 1931. 
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temp. Rev. Sept., Oct., NOV 1931. | 














RECENT PUBLICATIONS OF POLITICAL INTEREST 195 





. De MacDonald à MacDonald. Les elections anglaises. J. Allary. Rev. 

Paris. Sept. 15, Nov. 15, 1931. 
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Roumania, Roumania under King Carol. E. W. Polson Newman. Contemp. Rev. | 
Oct., 1981. 
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. Les répercussions internationales du changement de régime en Espagne. 
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Publication 5: Report on enforcement of deportation laws of the United States. 

iii, 179 p. 
This discussion of the deportet:on laws of the United States and their admin- 
istration, by Reuben Oppsnheimer, is peculiarly timely, in view of the depor- 
tation activities of Secretary of Labor Doak. 

Publication 7: Progress report on study of Federal courts. vu, 123 p: 

Publication 10: Report on crime and the foreign born. iii, 416p. ` 
Significant in connection with Fublication 7, supra. Includes a report on crime 
‘and criminal justice in relatior to the foreign born; by Edith Abbott, with 
supplementary reports by Alida C. Bowler, Paul 8. Taylor, Max 8. aaa 

. Jesse F. Steiner, and Paul L. Warnshuis. 

Publication 11: Report on lawlessness in law enforcement. v, 347 p. 
This is the much-discussed report on “third degree” methods, by Zechariah 
Chafee, Jr., Walter H. Pollak, and Carl 8. Stern. It constitutes a vigorous 

_ indictment of police methods in vogue in many cities. 

Publication 18: Report on the cost of crime. iii, 657 p. 

. Publication 18, v. 1-2: Report on causes of crime. 2 v. 

_ Publication 14: Report on police. iii, 140 p. ; 
These contain rather thorough discussions of the topics enumerated, Saludar 
the effect of unemployment on crime; social factors in juvenile delinquency; 
the effect of the community, the family, and the gang on criminality: the cost 
of crime and criminal justice; conditions under which police departments are 
operated, etc. There is much bitliographical information. 


State Department. . | 
The department of state of the United States, ER Govt. Ptg. Off., 1931. 
97 p. 
` Contains a wealth of information on subjects pertaining to the State Depart- 
ment which is obtainable only at considerable difficulty from other sources. 
Gives briefly the functions of each of the divisions of the department; the origin 
and development of the departanent; its present organization, including the 
foreign service, and its methods of codperation with other departments; and 
lists publications to date. In the appendix much historical information is 
given, including the names of all officers down to the chieï clerks. Herein can 
be found also the names of all the principal diplomatic agenta of the United 
States from 1789 to 1931. 

Notice to bearers of passports. Washington: Govt. Ptg. Off., 1931. 14 p. 
This is a publication of no scholerly value, but of considerable practical use to 
those who expect to travel in foreign countries. It ia divided as follows: I. Mis- 
cellaneous information of general interest. II. Expatriation of American citi- 
sens and the presumption cf cessation of citizenship. III. Status of American 

 citisens in certain countries with which the United States has concluded natu- 

. ralisation treaties. IV. Status of American citizens in certain countries with 
which the United States has not concluded naturalization treaties. 
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STATE 
INDIANA 
Committee on observance and enforcement of law. Report. Indianapolis, 1931. 56 p. 
A feature of this report is the twenty-two pages given over to proposed bills 
to remedy the conditions found. 


NORTH CAROLINA 
Universtiy of North Carolina. The general strike; a study of labor’s tragic weapon 
in theory and practice, by Wilfrid Earris Crook. Chapel Hill, 1931. 649 p. 
(Social study series.) 

While of primary interest to the economist and sociologist, this monograph 
will repay study by the political scientist as well. 

VIRGINIA 
University of Virginia. County mansgement. Second edition. Charlottesville, 
1930. 592-658 p. 

This is an excerpt from Wvlie Kilpatrick’s larger work, “Problems in con- 
temporary county government.” 


FOREIGN AND INTERNATIONAL 
CHILE | 
Ministerio de relaciones exteriores. Memoria sobre los limites entre Chile y Perú 
de acuerdo con el tratado del 3 de Junio de 1929 ... por Enrique Brieba. San- 
tiago de Chile, 1931. 3 v. 
This three-volume work goes very exhaustively into the boundary question 
between Peru and Chile. The fret volume is devoted to the historical and 
diplomatic background; the secona to geographical and technical calculations; 
the third to maps and charts. 


GERMANY 


Reichsregterung. Freiherr vom Stein: Briefwechsel, denkschriften und aufzeich- 
nungen... Bearb. von Erich Botzenhart. Berlin, 1931. XX XI, 558 p. 
This is the first volume of a projested six-volume edition of the letters of the 
famous German statesman. 


BOLIVIA 
Ministerio de relaciones exteriores. Tratados vigentes, 1825-1925. Bolivia, 1925. 3 v. 


BRAZIL 


Ministerio das relacoës exteriores. Collecçao de actos internacionaes, (A numbered 
treaty series; current number 86.) 


CHILE 
Ministerio de relaciones extertores, Departamento diplomdtico. Tratados, con- 
venciones y arreglos internacionales de Chile. (An unnumbered treaty series in 
small pamphlet form—one treaty io & pamphlet.) 


COLOMBIA 
Ministerio de relaciones exteriores. Boletin, segunda epoca, vol. 1, numeros 3a 6. 
(A special number of the Boletin, containing the treaties and conventions of” 
Colombia from January, 1916, to December, 1980.) 
As may be seen from the akove publications, a number of the South American 
nations are systematically publishing the texts of their treaties and conventions, 
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, either in collected form or regularly as parts of series. As a rule, these may be 
obtained free upon request from the minister of foreign affairs in each country. 


LEAGUE OF NATIONS ~ 


The course and phases of th: world economic depression. Geneva, 1931. 337 p. 
While primarily of economic interest, this study will repay examination by the 
political scientist. - | 

World Peace Foundation. Key to League of nations documents placed on public © 

sale. 1930. First supplement to Key to League of nations documenta, 1920-1929, 

by Marie J. Carroll. Boston, World Peace Foundation, 1931. 109 p. 

While this ig not strictly a League publication, it is included here because 

_ issued by the sales agents for League publications in this country, and because 

‘it is invaluable for anyone who must use the Leagué documents. The intro- 
duction deserves careful reading. The most important contribution, however, 
and one which has long besen needed, is the subject index, covering the period 
1820 to 1930, and occupying 38 pages of the book. 
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REPRESENTATIVE GOVERNMENT IN EVOLUTION 


CHARLES A. BEARD 
New Milford, Connectiout 
ard 


JOHN D. LEWIS 
Unicersity of Wisconsin 


Representative government on a national scale did not origi- 
nate in the psychology of primitive Teutons, as English historians 
long contended;* nor is it a mere bourgeois institution of passing 
significance, designed to delude the masses, as Fascists and Bol- 
sheviks have alleged. Its vast historical complications conform 
to no such simple thesis. On the contrary, representative govern- 
ment began its career as an instrument of political power, in a 
given complex of social and economic circumstances, to serve the 
purposes of ruling monarchs; and it has played a bewildering 
rôle, in form, spirit, and authority, for more than five hundred 
years. Flexibility has been its prime characteristic. As a means, 
not an end in itself, it has served an infinite variety of causes, 
and has displayed both adaptability and survival power. In form, 
it has not been a political stereotype. Rather, it has been amaz- 
ingly variable. In spirit, in the ideas associated with its evolu- 
tion, and in the uses to which it may be put, representative govern- 
ment is subtle and adaptable, offering to statesmen who have 
imagination and manipulative capacity a tool of inexhaustible 
utility. Hence a wide historical view of representative govern- 
ment in evolution is indispensable to any understanding of its 
nature or its possible place in the future government of mankind. 

It is fitting to inquire at the outset rather narrowly into the 


*Cf, Charles A. Beard, ‘‘The Teutanie Origins of Representative Government,’’ 
in this REVIEW, Feb., 1982. 
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concept, or idea, of representation—a term that is used freely 
in political literature as if the thing for which it stands were 
an objective reality, the same always and everywhere. Unfortu- 
` nately, this is a difficult task. The writer in the field of politics 
labors under difficulties which do not vex his colleagues in natural 
science. The latter ara concerned primarily with objective phe- 
nomena that do not change rapidly with the seasons and are not 
associated with fuzzy ideas, at least not immediately; hydrogen 
was hydrogen to Lord Kelvin and is still hydrogen to Madam 
Curie. The student of politics, on the other hand, must deal with 
phenomena which are both id2as and realities. He has before him, 
“let us say, a parliament of 4&0 members, all of whom may be de- 
scribed fairly well in anthropometric terms and speak for given 
numbers of persons statistically measurable in the election re- 
turns. But such facts are relatively unimportant. The action of 
this parliamént springs from. ideas, wills, sentiments, and ambi- 
tions within individual members, acting in response to complex 
stimuli from without. Description and measurement, at all events 
in the present state of our discernment, do not give us an under- 
standing of representation. 

If the idea of representation could be caught on the wing, trans- 
fixed, and dissected at a given moment, the troubles of the 
searcher would not.be-at an end. Every political idea is in process 
of continuous evolution. It changes from time to time as its pos- 
sessors give new content to it out of inquiry and experience. And 
at a particular momentit maymean one thing to the logically com- 
petent and something else to the more or less obfuscated gener- 
ality. To this rule, the conception of representation offers no ex- 
ception. It evolves in structure and spirit, precisely as the institu- 
tion itself is confrontec. by new tasks thrown up by the social and 
economic development əf the society in which it functions. 

For these reasons, and many others, it is appropriate to ask 
first of all: What realities are covered by the word ‘‘representa- 
tion”? The term has come into the English language through 
French derivatives from ths Latin repraesentare, meaning, quite 
literally, ‘‘to bring before one, to bring back, to exhibit, to show, 
to manifest, to display.’’ In classical Latin, it was not a political 
term, but was applied primarily to concrete objects, in a very 
realistic fashion. When it appeared in England, after a sojourn 


REPRESENTATIVE GOVERNMENT IN EVOLUTION 225 


in France, transformed through répresentation, its original 
meaning still clung to it. In fourtaenth-century English, it meant 
‘tto symbolise, to serve as a visible and concrete embodiment of ;’’ 
as, for example, in Wycliffe: ‘‘Ymages that representen pompe 
and glorie of the worlde.”’ 

No illustrations of its use in a political sense appear before the 
sixteenth century, at least in the record of the Oxford Dictionary. 
By that time, it had come to mean to take or fill the place of an- 
other in some capacity or for some purpose; to be a substitute 
in some capacity for another person or body; to act for another 
by deputed right. ‘‘Our General,” runs a quotation from about 
1595, ‘‘sent Cap. Jobson, repreesenting his person with his au- 
thority, as his Leiftenante Generall.’’ Speaking strictly, of 
course, this is not a political usage, but it implies agency, deputa- 
tion, and authorization, and henea marks an easy transition to the 
purely political terminology employed by such writers as Coke, 
Hobbes, and Locke. Doubtless the English transformation was 
facilitated by the fact that during the early Middle Ages reprae- 
sentare had acquired, in the hands of Latin writers, a political 
meaning akin to its present sense. However this may be, repre- 
sentation had come into genera‘ use in England by the opening of 
the seventeenth century to describe the system of deputation that 
had grown up with the development of Parliament. 

But in time the term took on more mystic implications. Near the 
close of the sixteenth century, Sir Thomas Smith could write that 
the Parliament of England ‘‘representeth and hath the power of 
the whole realme both the head and the bodie. For everie English- 
man is entended to be there present, either by person or by pro- 
curation and attornies, of whatever preheminence, state, dignitie, 
or qualities soever he be, from the Prince (be he King or Queen) 
to the lowest person of England, and the consent of Parliament 
is taken to be everie man’s consent.’ This concept Burke carried 
another step: ‘‘The value, spirit, and essence of the House of 
Commons consists in its being the express image of the feelings 
of the nation.’’ In other words, the idea of representation has in it 
the concept of bare agency, the substitution of one for many, but 
it is more: the supreme representative body is supposed to mirror 
the whole movement of social and economic forces within the na- 

"De Republica Anglorum, 1583 (Ed. Alston, 1906, Cambridge Press), p: 49. 
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tion, to express the nation’s will and its sentiments. Correctly 
conceived, it involves a philosophy of history. 

Although representative government now carries with it such 
democratic implicaticns, it has not always been democratic in 
conception. Some of the mecisval writers looked upon the abso- 
Inte monarch as representing the community. According to John 
of Salisbury, ‘‘the prince is first of all to make a thorough survey 
of himself, and diligently study the condition of the whole body 
of the commonwealth of which he is the representative, and in 
whose place he stands. . . .’* Again: ‘‘Wherefore in the 
ordinances of princes or the promulgations of magistrates the 
plural number is used by prolemsis to the end that every 
ordinance and other kind of promulgation may be seen to be the 
act not so much of the officer personally as of the corporate com- 
munity... .’* In John’s pol-tical theory, the prince is the repre- 
sentative of the community—in other words, stands in the place of 
the community. Owing to his representative character, the acts 
of the prince are to be deemed acts of the community. Yet while 
he acts for the generality, he is not responsible to the common- 
wealth for what he does. As Dickinson puts it, ‘‘the prince is re- 
sponsible for the commonwealth, but not to it.’ Since he holds 
. his office from God rather then the people, he is responsible only 
to God or to God’s representatives.® Later mediæval writers 
make use of a similar concept of representation; and the con- 
troversies over conflicting authority are often expressed in terms © 
of rival representative capacities.’ 


* Policratious, 1159 (tr. Dickinson, N.Y., 1927, v. 2, p. 64). 

4 Tbid., v. 4, p. 74. 

* Ibid., p. XLIV. l 

° However chosen, the prirce derives his authority from God. ‘‘He is placed 
by the divine governance at the apex of the commonwealth, and preferred above 
all others, sometimes through the secret ministry of God’s providence, sometimes 
by the decision of his priests, and agam it is the vote of the whole people which 
concur to place the ruler in authority’? (ibid, v. 6, p. 83). ‘‘ The place of the 
head in the body of the commonwealta is filled by the prince, who is subject only 
to God and to those who exercise his oice and represent him on earth’’ (4b#d., v. 2, 
p. 65). 

‘As in John’s writings, the prince is considered as representing the whole 
community of his subjects. CZ, especially the following passages: Princeps reprae- 
sentait illum populum et tle povulus inperium etiam mortuo principe... , Baldus, 
1391, Gierke, Political Theories of the Middle Ages, tr. Maitland, 1900, note 216. 
The emperor ‘‘tn loco ipsorum populocum’’ represents the whole istian people, 
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If we leave speculative writers for concrete realities, we also 
find representation often disassociated from democratic notions. 
A representative body may speak for a narrow class, as did the 
English parliament for about six hundred years. Neither does it 
carry with it republican implications; England has retained her 





oum in eum translata sit iurisdictio et rotestas universi orûis,’? Zarbarella, e, 1406, 
Gierke, note 192; Ordinare autem aliquid <n bonum commune est vel totius multitu- 
dinis vel alicuis gerentis vicem tottus altitudinis; et ideo condere legem vel per- 
tinet ad personam publicam ‘quac totius multitudinis ouram habet, Thos. Aquinas 
(Gierke, note 217). In like manner, the pope is conaidered the representative of 
the universal Church and the lesser prelazes the representatives of local church units 
(Gierke, note 213). Many writers consijered this representative character of the 
ruler or prelate as complete or ‘‘absorptive’’ (cf. Gierke, notes 121, 122). Such 
claims to a complete representative character, and therefore unlimited authority, 
were confronted by the medimval doet-ine of a fundamantal law binding upon 
ruler as well as subject (cf. Bracton, De Legibus et Consuctudinibus Angliae, 1250- 
1267, ed. Twiss, 1871, folio 5b, I, p. 68; John of Salisbury, op. cét., Iv, « 1), and 
by vaguely recognized rights of the ecmmunities represented. The Oiviliana, fol- 
lowing certain sections of the Digest, insisted that the Roman emperor had re- 
ceived his power as a grant from the Roman people, and that the basis of 
political power was still the consent of che populus or universitas (cf. especially 
the famous lex regia, L-I. Dig. 1, 4: Quod prinoipi placut legis habet vigorem; 
utpote cum lege regia, quae de imperio stus lata est, porulus ei et in eum omne 
suum tmpertum et potestatem conferat. This is a doctrine which could easily be 
taken over by the constitutional writers. ‘Ever since the days of the Glossators 
[the twelfth century], the universally acezpted doctrine wes that an act of aliena- 
tion performed by the people in the Lex Regia was ror Fositive Law the basis of 
the modern, as well as of the ancient, Empire’’ (Gierke, p. 89; cf. A. J. Carlyle, 
A History of Mediæval Political Theory, IT, ch. 7). A new ruler, or a new line, there- 
fore, could be ‘instituted only through election by the whole populus, or by delegates 
representing the whole populus. It was taken for granted that the rights of a com- 
munity could be delegated as well ta a representative assembly, which then stood 
in the stead of the represented community and exercised ell of its powers (Gierke, 
p. 65). The electors in the Empire ware capable of choosing ‘the emperor because 
there was delegated to them as representatives a right belonging to the whole 
populus (Gierke, note 240). The General Council could acs on behalf of all Chris- 
tendom because it represented all Christendom. The cardinals, when choosing a 
pope, acted as representatives of the universel Christian community (Gierke, note 
194). The fact that individual members of the communities represented had no 
voice in the choice of their representatives was of no consequence to the writers. 
During this controversial period, the democratic implicasions of the doctrine of 
representation seam to have been buried under this imposing series of fictions. 
In the radical doctrines of Mareilius, William of Occam, and Nicholas Cusanus, 
we begin to find some recognition of tha democratic implications of representation; 
but these three ere hardly typical of <heir period. They are prophets of another 
age which is still centuries off (ef. Emerton, The Defensor Pacts of Marsiglio of 
Padua, Harv. Theol. Studies, vit, 1920. pp. 23-82; Dunning, Political Theories, I, 
pp. 289, 241; Gierke, notes 233, 215, 285, 238). 
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monarchy through all the vicissitudes of parliamentary develop- 
ment, save for a brief period in the seventeenth century. There 
are additional limitations on the doctrine in practice. The Fathers 
of the American Constitution believed in representative and re- 
publican government, out they feared the populace as they feared 
original sin. One of their fundamental purposes in shaping the 
form of the federal government. was to break the force of ma- 
jority rule at its source in e_ections and in the operation of the 
government itself. In icself, therefore, representative government 
need not be republican or democratic. It may be monarchical, or 
aristocratic, or so designed as to prevent the kind of popular 
government which operates through simple majorities. 

Yet, despite these difficulties of definition, we may say, for the 
sake of convenience, that the modern idea of representation can 
be broken into three component parts: (1) a representative per- 
son or group has power to act for, or in place of, another person or 
group; (2) the representative is elected by those for whom he is 
to act; (3) the representative is responsible for his acts to those 
whom he represents. 

But this analysis is not at bottom as nié: as it seems on the 
surface, and should not be allowed to stand without a caveat. 
What is this power which r2sides in the constituency or body 
politic and is transferred in whole or in part to the representa- 
tive? At best, it is an elusive finid. What methods of nomination 
and election are established b7 law to govern choice by the voters, 

and how do they operate in Dractice? What is responsibility in 
essence, and how is it to be enforced? Obviously, the representa- 
tive is more than an agent in tre private law sense of the term. He 
helps to make the ideas and wills which he represents. Often he 
has to deal with issues which his constituents have scarcely con- 
sidered, if at all—issues on which they have expressed no will. 
Hence, when we define rep-esentative government in simple 
terms, as above, we arbitrarily lay out a little land of rational 
certainty and speak in the language of anatomy. This is not 
enough, for representative government is merely one phase of 
the whole process of civilization, and those who speak of it as if 
it were a Victorian bustle, to be put on or entirely discarded at 
will, display a woeful ignorance of its history and nature. 

From what has been said aout the history of the word repre- 
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sentation, it may readily be imagined that the philosophy of 
representative government was unknown to the ancients and but 
dimly foreshadowed by the writers of the Middle Ages. During 
the thousands of years which we call antiquity, monarchies, 
despotisms, dictatorships, tyrannies, democracies, and aristoc- 
racies, with numerous variants, rose, flourished, and fell; but 
nowhere, at no time, did representative institutions appear, at 
least on any impressive scale. Aristotle, the father of political 
science, does, indeed, refer ones to the fact that democracies, such 
as existed at Mantinea, did exercise the power of electing magis- 
trates, and thus acted ‘‘through representatives elected in turn 
out of the whole people;’’ but this reference is casual, and is made 
in a tone which suggests that the case is exceptional.’ A modern 
writer on political philosophy, Jellinek, while claiming that Greek 
magistrates were regarded as representatives in the execution 
of policies adopted by popular essemblies, admits that the Greeks 
had no notion of representation as applied to the creation of legis- 
lative assemblies.’ Even if his first point be conceded, namely, 
that Greek magistrates were resresentative in character, it is sig- 
nificant to note that Aristotle lays no great stress on the concep- 
tion. 

In Roman, as well as in Greek, thinking, the idea of representa- 
tion in government appears only in shadowy forms. Polybius, it 
is true, speaks of the responsibility of the consuls to the senate 
and to the people, of the responsibility of the senate to the people, 
and of the responsibility of the tribunes to the people.*° Certain 
passages in Roman law have also been interpreted to imply that 
the senate was representative in character, that is, spoke for 
others who were not members of that body.“ But Polybius does 
not look upon the Roman officers of state as agents or representa- 
tives of the people; nor does tha actual composition of the Roman 
senate lend any color to the view that it was representative in 
any modern sense, or indeed any strict sense, of the word. 

This does not mean, of course, that the theory and practice of 
agency was unknown to the ancients. ‘The city,” says Ernest 


* Politics, VI, 4, 4 (tr. Jowett). 

° Q. Jellinek, Das Recht des modernen Staates, I, pp. 519-520. 
xF, W. Coker, Readings in Polittea! Theory, p. 116. 

4 Gierke, op. ott., note 286. 
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Barker, ‘‘was not devcid of representative institutions, nor un- 
acquainted with the political machinery which is connected with 
those institutions.”’* He cites the Athenian council as an ex- 
ample of an elected representative assembly, but admits that it 
did not have ‘‘representative authority,’’ that is, authority ‘‘to 
deliberate and decide as the exponent of the general will with- 
in its sphere.’’ Again, the synod of the Beotian League ‘‘con- 
sisted of 660 members, elected in equal numbers from the eleven 
electoral divisions of ths League;’’* but that was more of a diplo- 
matic assembly than a legislature in the modern sense. While it 
would not be correct to say, therefore, that representation was 
utterly foreign to Greek and Roman politics, practical illustra- 
tions of it were few anc must be strained to make any case worthy 
of serious attention. At all events, modern legislative bodies have 
no historic connections with Greek and Roman representative 
agencies. 

The starting point of representative government on a national 
scale, then, is the Middle Ages in time, and the place is Europe. 
It did not spring up because people suddenly decided to govern 
themselves, displayed the capacity, and set up parliaments. It was 
called into being by mediæval monarchs who had established 
or maintained by the sword political power over wide territorial 
areas containing a larze population socially aggregated into 
classes and groups and communities. The monarchs who first 
called representatives of communities or estates to grant money 
and give counsel were not thinking o? democracy; they were con- 
cerned primarily with tke conservation of the peace, the adminis- 
tration of lucrative justice, and the replenishment of their royal 
treasuries.** Even the most despotic mediæval monarch could 


5 Greek Political Theory; Picto cnd His Predecessora, p. 33. 

3 Thid., pp. 34-36. 

MThe witenagemot and the later commune conoilium could be considered repre- 
sentative only in the same sense that electoral colleges and assemblies on the Con- 
tinent were representative (cf. nota 7 above, and W. Stubbs, Select Charters, 8th 
Oxford ed., 1905, p. 86). During tha thirteenth century, there was injected into this 
entirely feudal assembly two new elements representative of rising economic in- 
teresta. The knights, increasing in number and in influence in the local communities, 
were separating out of the feudal organization and being gradually transformed 
into the landed gentry which later acquired such a powerful vested interest in 
Parliament. The town burgesses, also increasing in size, affluence, and influence 
with the expansion of trade, were also separating out of the feudal system and 
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not tax and exploit his subjects without limits; as a matter of ex- 
pediency also, he had to consider ways and means. The estates 
and classes that composed the social order under him had inter- 
ests and sentiments which he could not ignore, save at great peril 
to himself; and a certain degree of coöperation with them offered 
the most effective method of gaining his immediate ends, Be- 
yond that he could not see, for practical men are adjusters, not 
prophets. 

The rest of the record is equally clear. Although the several 
phases are familiar to students of constitutional history, it seems 
fitting to set down here, in summary form, for purposes of illus- 
tration, the principal stages in the development of representative 

government in England. 

' 1. The first parliaments were called by monarchs primarily for 
the purpose of voting taxes for the royal treasury. The original 
parliament did not represent people—free and equal heads—as 
such, but the estates of the realm (the nobility, clergy, landed 
gentry, and burgesses of the towns); in a strict economic sense, 
two estates, i.e., land and commerce.** In the early assemblies, 


increasing their independence through charter privileges and special ‘‘liberties’’ (of. 
G. B. Adams, Const. Hist. of England, 1921, pp. 169-170). To align these new 
economic forces with the monarchy was obviously a matter of necessity and con- 
venience to the king in his dealings with his subjects. ‘‘It was the king who 
imposed upon his subjects the duty of sending him their representatives. Edward I 
changed an occasional expedient into a regular custom, not in order to associate 
the whole nation with himself in the work of government, but in order to strengthen 
the royal power. ... If in the end he made a practice of summoning them [the 
Commons] almost regularly, this was because he perceived that the previous con- 
sont of the knights and burgesses greatly facilitated the collection of aides and 
even enabled the government to collect more than would otherwise have been pos- 
sible’? (D. Pasquet, Origins of the House of Commons, tr. Lafan, Cambridge, 1925, 
pp. 225-226. Cf. also Professor Ford’s thesis that representative government de- 
veloped early in England because of the strength of the monarchy. Representative 
Government, 1924). | “ 

“The device of representation introduced inta Parliament in the thirteenth cen- 
tury was, of course, not novel in England. It was a device already in use in 
the local courts, where service was an obligation to which all were liable, but from 
which tenants might be excused by the attendance of their lord or another rep- 
resentative, ‘‘Representation was not the offspring of democratic theory, but an 
incident of the feudal system. Suit and service were due from all; but we are 
told in the Leges Henrtot Primi if the lord or his steward will go to the county 
court, his presence will ‘acquit’ the tenant or his domain. If neither lord nor 
steward is present, there must come the priest and reeve, and four best men in 
the township on behalf of their fellows, The bcon of representation is not in the 
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there was some talking about ways and means of raising reve- 
nues (hence the term “‘parliament’’) ; but discussion was an inci- 
dent, not a prime end. 

2. In time, the tax-voting body became a law-making body, 
by gradual steps. The members of the estates who were being . 
consulted and taxed had grievances of a practical sort. Sometimes 
the king laid on too heavily, Sometimes his officers, without his 
knowledge and against his desires, acted in an arbitrary fashion, 
extorting extra money from his subjects, imprisoning or fining 
them in an irregular manner, and otherwise laying exactions, 
burdens, and inconveniences upon them or depriving them of 
concrete rights which they hed hitherto enjoyed by immemorial 
custom. Nothing was more natural than that the representatives 
of the estates, when cssembled for purposes of voting taxes, 
should consider their grievarces and come to agreement about 
them. Hence parliaments soon began to list their protests in the 
form of petitions to the king for redress. If he approved a petition, 
it became a law, binding on his officers and subjects. Since the 
parliament held the purse strings, it could often compel the king 
to consent, even though it pamed him to do so. In due time, the 
petition was dropped for thse bill—a proposed measure drafted 
in and passed by the parliamert. Thus the tax-voting body became 
a legislature of large pcwers—everything depending on the char- 
acter of the monarch and the willfulness of the parliament. 

3. The third stage wes reached by a gradual process culminat- 
ing in the revolutions of the seventeenth century. At last, the king 
was substantially deprived of law-making and tax-voting powers, 


election to serve, but in the Hzense to stay away ...’’ (A. F, Pollard, The Evo- 
lution, of Parliament, 1925, p. 109}. The representatives to the county courts, then, 
were not popularly elected, bul attendarcs was an obligation of their position rather 
than a matter of choice. Those eligible (or, more correctly, obligated) to jury 
service later became electora of the delegates to Parliament. After 1430, this 
eligibility was determined in the shire by the possession of a forty-shilling free- 
hold. The ‘‘best men’? of the shire ware apparently those with substantial prop- 
erty holdings (cf. Pollard, pp. 153-154; Adams, op. cit, pp. 174175). Only when 
it was finally realized that attendance at Parliament could be utilized to impose 
upon the king and the rest of the country a recognition of group interests did the 
liability of serving become a privilege (cf. Pollard, pp. 158-159). It is interesting 
to note that even as late as the seventeenth century Coke considered it necessary 
to state that the king could not exempt a knight, citizen, or burgess from attend- 
ance at Parliament, since such attendance ‘‘is for the service of the whole realme’? 
(Institutes, 1642, ed. 1797, IV, pp. 48-4€). 
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and his civil and military administration was confined within 
the limits laid down in constitutional measures. In other words, 
the estates summoned in the beginning to supply the royal treas- 
ury became conscious of their potential powers and trans- 
formed themselves into a sovereign body. Their crowning act was 
to compel the king to choose his chief officers of state, his cabinet 
or inner council, from the party that had a majority in Parlia- 
ment. Although an elaborate ideology was developed in the course 
of this struggle, the operation itself involved a concern with very 
practical matters, largely economic in character, rather than a 
moral straining after a general ideal or the best of all possible 
worlds. When once the ruling classes represented in Parliament 
gained their ends, they settled down to the enjoyment of the spoils 
of office in the fashion meticulously described by L. B. Namier in 
The Structure of Politics at the Accession of George III. 

4, The economic estates that made themselves sovereign through 
representative institutions had not long enjoyed the fruits of 
their labors when rumblings were heard below, among the name- 
less and unhonored masses that had not shared in the process— 
serfs who, though rightless m the Middle Ages, had now become 
freeholders or agricultural laborers, craftsmen in towns, and 
other persons from whom the suffrage had been withheld. Indeed, 
these rumblings had been heard early——in the time of the Peas- 
ants’ Revolt during the Middle Ages, and especially in the tem- 
pestuous age when Cromwell was RRESURRE the throne.” But they 


# London, 1929. 

"The sixteenth and early seventeanth century writers seamed to feel that Par- 
liament, however the members might have heen chosen, was, in some mysterious 
fashion, representative of every citizen of the realm. Sir Thomas Smith speaks of 
‘(the parliament of Englande, which representeth and hath the power of the whole 
realme, . . . For overio Englishman is entended to be there present, either by 
person or by procuration and attornies ... and the consent of the parliament is 
taken to be everie man’s consent’’ (De Republica Anglorum, 1583, ed. Alston, 1906, p. 
49; cf. also intro., xxxvt). On the eve of the Civil War, Sir Edward Coke speaks 
in similar terms: ‘‘For the parliament concerning making or enacting of lawes 
consisteth of the king, the lords spirituall and temporall, and the commons; and it 
is no act of parliament, unless it be made by the king, the lords and the commons. 
And where it is said, by all the cammonalty, all the commons of the realme are 
represented in parliament by: the knights, citizens and burgesses. . . > Commons 
are in legal understanding taken for the frank tenants or freeholders of the 
counties, And whosoever is not a lord of parliament and of the lord’s house, is 
of the house of commons either in person, or by representation .. .’’ (Institutoa, 
IV, p. 1; cf. also pp. 5, 14, 26). This is the conventional point of view taken 


fr 
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were turned os a loud roar by the French Revolution, whose 
prophet, Rousseau, declared that all men were equal, and that 
each one was entitled to an equal share in governing.” This, of 


by the Puritans and expressed in the resolution of January 4, 1649, in the House 
of Commons (cf. Adams, or. cit, 881). But to this statement of the supremacy 
of Parliament as representacive of che people the more radical Levellers added 
two further strikingly moden propositions. They contended (1) that representa- 
tion in Parliament should be reapportioned on a widened franchise; (2) that all 
government officials (including representatives in parliament) were subject to definité 
limitations of power for which they might be held responsible by -their electors, The 
Agreement of the People, drawn up in 1648 and laid before the Commons in 1649, 
presents the political theory as well as the immediate demands of the Levellers. 
Had it gone into effect, it would have set up a limited parliamentary system with 
manhood suffrage (cf. Gardinar, Const-tuttonal Documents of the Puritan Revolution, 
1685-1660, 8rd ed., 1906, pp. 359-869). In the debate over manhood suffrage, the 
Levellers supported their demand by appealing to the ‘‘law of God and of Nature’’— 
that is, to the natural right of individuals to equal privileges, The following comes 
from a speech from Rainborow: ‘‘I doe heere nothing att all that can convince 
mee why any man that is borne in England ought nott to have his voice in Hlec- 
tion of Burgesses. . . . I doe nott finde anythinge in the law of God, that a lord 
shall chuse 20 Burgesses, anc a Gent emann butt two, or a poore man shall chuse 
none. I finde noe such things in the lew of nature, nor in the law of nations’? 
(Clarke Papers, L pp. 304-306; citec by Shepard, Theory of the Nature of the 
Suffrage, 7 Am. Pot. Science Bev., Nupp., at p. 120). ‘We judge that all inhabitants 
who have not lost their birthright should have an equal voice in elestions,’’ insisted 
another of the radicals. And to thie Rainborow added that no man was,bound 
to a government under which he hat not placed himself (quoted from Pettus, 
in Gooch and Laski, English Demooratic Ideas in the Seventeenth Century, 2nd 
ed., 1927, pp. 180, 188). In answer io the demand for manhood suffrage, Orom- 
well replied: ‘*The consequenses of this rule tend to anarchy, must end in anarchy. 
For where is there any bound or. limit set if men that have but the interest of 
breathing shall have voices in elections?’ (Clarke Papers, I, pp. 809, Gooch and 
Laski, op. ott., p. 194). Ireton insisted that, in the interest of stability, the franchise 
had to be restricted to property ho:ders (Clarke Papers, I, 301, 302, cited by 
Shepard, op. oit., p. 121). The opinion of Cromwell and Ireton naturally prevailed. 
The Instrument of Governme+t proviCed that the suffrage should be restricted to 
those possessing property to the value of £200, providing that they were ‘‘ persons 
of known integrity’? and had not opposed the parliamentary party (Instrument of 
Government, 1653, secs. XVII, XV, vil; Gardiner, pp. 401-411). 

# Rousseau maintained thaf sovereign power can reside only in the people ‘them. 
selves.or a majority of them. It eanno: be delagated to representatives. Legislation, 
being an expression of the volonté général, can come only from the sovereign people; 
that which has not been accepted by a majority of the people themselves cannot 
be considered law (cf. Socia: Contract, Everyman ed., p. 88). Willing to edmit 
the logical conclusions of his thesis, Rousseau finds that true democracy is pos- 
sible only in a political unit small erough te permit of legislation by a primary 
assembly, and that very few modern mations actually have laws (ibid, p. 84). He 
recognizes the difficulty of epplying this city-state theory to modern European. 
countries, and speaks in one place of reconciling theory and fact by the device 
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course, was flatly contradictory to the system of English classes, 
but in time it prevailed—with the gradual extension of the suf- 
frage until in our own time all adult men and women, as such, 
without regard to property are included within the political pale. 
And this extraordinary outcome, entirely unforeseen by the 
founders of representative institutions, was largely the result of 
a movement of economic, intellectual, and educational forces out- 
side the sphere of legislation and administration. 

It was by these stages, speaking cursorily, that we got down 
to the modern conception of representative government, which 
may be summarized in the following fashion. Speaking politically, 
all adult heads are equal and alike, each having an equal share 
of governing power (whatever that may be). The sovereign power 
of government is exercised either by constitutional conventions 
or parliaments composed of deputies elected by the voters. Logi- 
cally applied, this principle means that the representatives shall 
be distributed among districts containing substantially the same 
number of inhabitants, and shall be chosen by majority or plural- 
ity vote. Duly assembled, the delegates shall organize themselves 
and proceed to the exercise of their authority by majority rule. In 
other words, the political assembly no longer represents estates, 
slasses, or orders as such, but free and equal heads—abstract 
. political persons. 

Although there were variations in the theory and many de- 
viations in practice, this conception seemed in a fair way to con- 
quer the world at the opening of the twentieth century. Even 
China, after living under despotic government for five thousand 
years, ‘‘off and on,’’ as a philosopher once put it, arose from her 





of federalism (tbid., p. 85 and note 1). But he does not attempt to develop this 
idea. The importance of Rousseau and Paine (ef. Common Sense, 1776, and Rights 
of Man, 1791) is amply demonstrated by a comparison of their writings with the 
Declaration of the Rights of Man end the later revolutionary constitutions. All 
assert that sovereignty resides in thea whole people, and that every citizen must 
have the right of concurring in the making of lew. But, departing from Rousseau, 
all concede that this right may be exercised through representatives. Of. the state- 
ment on sovereignty in the constitution of 1791, which is practically a quotation 
from Rousseau (Const. du 3 Sept., 1791, Tit. IIT, art. 1; Duguit et Monnier, Les 
constitutions de la France, 1925, p. 7: af. also Declaration des Drotts de L’Homme 
..., art. 6, tbid, p. 2; Const. 1791, Tit. IL, art. 2, ibid., p. 7; Const. Girondine de 
1798, arts. 26, 27, 28, ébid., p. 87; Const. du £4 Juin 1798, arts. 25, 26, 27, tid., p. 
69; Const. 5 Fructidor An ITI, arta. 17-26, ibid., pp. 79-80). 
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slumbers and tried the parliamentary experiment—with disas- 
trous results. And during the world conflict that broke out in 
1914, the most popular slogan was ‘‘Make the world safe for 
democracy.’’ It is true that President Wilson had said in his Con- 
gressional Government (p. 227), written in 1888, that ‘‘the Brit- 
ish government is perfect in propertion as it is unmonarchical, 
and ours safe in proportion as it is undemocratic;’’ but that was 
forgotten during the turmoil of battle. All the world was to go 
over to representative democracy; and for a ae it seemed al- 
most axiomatic in polities. 

Yet long before ‘‘the great crusade” DA this Euclidian 
theory of representative democracy had been vigorously chal- 
lenged in many quarters. Monarchs and landed aristocracies, real 
and vestigial, from the Baltie to the Mediterranean, resisted its 
onward march with all the powers of police and ideology as a 
matter of course. But there were doubts also in countries that 
had accepted and applied the doctrine with more or less complete- 
ness. Conservatives were disgruntled with representative democ- 
racy because it seemed to be growing radical, imposing heavy 
burdens of taxes on large fortunes, and assuming ‘‘improper’’ 
functions in the nature of social services. Some of their spokes- 
men—Prins, Benoist, and others—suggested a revision of the 
canonical creed and the substitution of the representation of eco-. 
nomie classes or groups for the representation of free and equal 
heads.” And so zealously did they push their agitation that they 


* The modern movement for ‘‘p’ofessional representation?” has been popular- 
ized, particularly in France, during the last quarter-century by a considerable 
group of writers. As early £a 1896, Benoist argued the fallacy of the doctrine 
of national sovereignty based upon the traditional system of representation, and 
urged the election of deputies by voters grouped according to professions (ef. L’Or- 
ganisation du Suffrage universel, 1896; Les Sophismes politiques de oe Temps, 1898). 
More recently, the eminent constitutional jurist Duguit has staunchly defended the 
doctrine of professional representation. An assembly elected by proportional rep- 
resentation according to numerical party strength must be supplemented, he main- 
tains, by an assembly representing >rofessicnal groups. ‘‘The establishment of 
proportional representation is not a suficient electoral reform. The assembly elected 
according to that system represents only individuals, and all or most of the in- 
dividuals in political or social parties. But it is not individuals and parties that 
form a nation; there are othe- elements ‘hat form the inner structure of the social 
edifice. They are groups founded upon community of interests and of occupation, 
the professional groups, to use that term in its widest meaning. If one wishes 
to approach the ideal that all politieal representation should tend to realize, one 
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produced quite a furor among the theorists, particularly in the 
academic world. 

At the other end of the seale, syndicalists and radical socialists 
made war on representative democracy. They insisted that heads 
were not, and could not be, free and equal as long as there were 
great discrepancies in wealth, that elections and campaigns were 
farcical since the press and schools were on the side of the heavi- 
est economic battalions, and that the mass of the people suffered’ 
from poverty and unemployment under the representative 
scheme of perfection as under all other systems. The social re- 
forms which conservatives denounced as dangerous, socialists 
and syndicalists condemned as paltry or insufficient, going on to 
demand yet more revolutionary installments. Despairing of win- 
ning adequate majorities to their cause by the ordinary processes 
of agitation, they began to demand government by economic par- 
liaments—assemblies composed of members representing the 
proletariat alone, the proletariat organized at the bottom as 
workers’ councils in factories. After the close of the World War, 
encouraged by the Soviet experiment in Russia, they renewed ` 
their onslaught on representative democracy of the type that 
had become almost traditional.?? So at the very moment when 


must insure the presence in parliament of all the elements of national life; it is 
necessary to find a place for an assembly elected by the professional groups in addi- 
tion to the assembly elected by individuals. ...’’ In answer to Esmein’s objec- 
tion that the principle of national sovereignty excludes representation of interests 
because it would necessitate a division of sovereignty (Droit Constitutionnel, 7th 
ed, I, pp. 312-313), Duguit replies that, far from being in contradiction to the 
dogma of national sovereignty, prof2ssional representation is its logical consequence. 
‘A parliament cannot be representative of the state unless it includes the two 
elements which constitute the state: the individual element and the collective ele- 
ment, ...?’ (Droit Constitutionnel, 2nd ed., 1911, II, pp. 596-598). 

*'The most outspoken of this group are to be found among the English guild 
socialists, whose general point of visw and specific proposals are stated most thor- 
oughly and consistently by G. D. E. Cole and 8. G. Hobson. Society, as Cole 
views it, is a complex of associations, each one of which is formed by ‘‘a group 
pursuing a common purpose or system of purposes, by a course of codperative ac- 
tion. . . .’’ Each association, therefore, expresses a particular need, and exists 
for the performance of a particular function. Each individual’s loyalty and in- 
terests are divided among s number of such associations, since no one of them 
can cover the whole sphere of his activity—not even the state, whose claim to 
‘sovereignty’? the guild socialists thus attack (Social Theory, 1920, probably the 
most valuable contribution which the guild socialists have made to political thought). 
Upon this theoretical basis, Cole elaborates a program for the organisation of 
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this institutional device seemed about to sweep the world, it was 
rudely challenged; its adequecy for the economia tasks of the 
technological age was questioned in quarters high and low; and 
the theory that once looked as sound as the multiplication table 
was everywhere subjected to eritical examination. 

From this brief and sweepirg survey, certain conclusions seem. 


to emerge. Representative government originated in an agri- . 


cultural age as an instrument of central authority, dictatorial in 
substance if monarchical in form, to secure the obedient codpera- 
tion of classes as yet only dimly conscious of any urge to the 
exercise of authority. It spread discipline over these classes, 
drew them into functions not of their own deliberate designing, 
gave them knowledge and exp2rience in the field of government, 
and awakened in them a sense of power. At the same time, amaz- 
ing instrumentalities for the distribution of political informa- 
tion facilitated the transfer of expertness and comprehension 





industries into integrated, sel?-governing gnilds (Self Government in Industry, 1919, 
especially pp. 205-227; cf, also Guild Socialism, 1920), A system of local, regional, 
and national communes made up of representatives from the various functional 
groups would take the place of present governmental structures. While the national 
commune in its rôle as a ‘‘snprems ce2ôrdinating body’’ would exercise functions 
of the present national Parliament, izs composition would be closer to that of 
_the Russian Congress of Soviets (Guild Socialism, p. 121). Hobson outlines a 
similar ‘system of nationally organ‘zed, self-governing guilds centered in a fune- 
tionally-chosen guild congress. Parliament, supposedly elected as at present, would 
be relieved of economic functions. Oonflicts of authority between the economic guild 
congress and the political parliament would be settled by joint committees (Nattonal 
Guilds, An Inquiry into the Wage System and the Way Out, 1914; cf. the Webbs’, 
A Constitution for the Socialist Commonwealth of Great Britain, 1920). Outside the 
circle of the guild socialists, Professor Laski has been one of the most persuasive 
of the ‘‘pluralists’’ who have attacksd, along with the doctrine of state sovereignty, 
the accepted view of representeticn. Authority, Laski insists repeatedly, must be 
based upon consent (Grammar of Poltt-cs, 1925, pp. 29, 62). And this demand for 
consent cennot be satisfied by the Hegelian assumption that the state embodies 
the ‘‘real will’? of its citizers. Popular sovereignty and majority rule, both based 
upon a monistie view of the stats and aa Hegelian belief in real will, are untenable 
concepts (cf. ibid., pp. 29 ff.; Foundations of Sovereignty, 1921, pp. 218-214). The 
only way of securing consent from the welter of conflicting wills which exist in 
society is by decentralization and federelism—functionally as well as geographically 
(cf. Grammar, pp. 82, 84-85, 263; Fourdations, p. 242). Provisions must be made - 
for the representation of the funeticnal or associational interests of the individual, 
as well as for the representation of the individual as an individual (Authority in the 
Modern State, 1919, p. 65; Grammar, p. 67). But functional representative bodies 
will apparently remain advisory or consultative organs (Grammar, pp. 72-73, 84, 138, 
140, 488 f£., 508 ff.). 
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from the monopolists at the center to the very edges of the social 
periphery. In this way, arbitrary government under royal direc- 
tion was transformed into parliamentary government resting on 
a broad popular base. Thus monarchy, which began as a kind of 
military dictatorship, created for its own uses an agency that 
ultimately deprived it of scvereignty. Meanwhile, vast masses 
had become literate and conscious of powers and potentialities. 
Men who were not by nature political animals were made such by 
parliamentary discipline. Apparently, by a similar process, 1l- 
hterate and unconscious masses in other portions of the world 
may also be transformed into political animals. But, unless there 
is a general decay of civilization, it is doubtful whether the opera- 
tion can be reversed, and those once awakened can again be re- 
duced to cogs in an automatic machine deriving its momentum 
from the center—at all events, for long periods of time as meas- 
ured by historical standards. 

Doubts on this score are accentuated by the course of economic 
evolution. Since the origin of representative government, the 
technological revolution has intervened. For various reasons, 
economic institutions have become highly centralized in the most 
advanced industrial nations, and governmental activities have 
multiplied in response to new forces. Conceivably, political fune- 
tions, confined largely to police and finance, could remain cen- 
tralized and despotic for a long period in an agricultural society 
in which economy is localized and self-sufficient, assuming astute 
management at the center. But when both economy and politics 
are centralized and cannot proceed effectively without codpera- 
tion from top to bottom—wise consideration for popular welfare 
at the top and loyal coôperation at the bottom—then it becomes 
doubly doubtful whether it is possible to keep the organism long 
in motion from heat generated merely at the center. Again we 
return to a consideration of representative government in evo- 
lution as one aspect of the movement of civilization. 

Speaking philosophically, the issue before us is not one of at- 
tack or defense, but of understanding, as far as our limited intel- 
ligence will permit. Speaking practically, the question is one of 
convenience and utility. Is representative government in any 
form competent for the tasks of modern society? Is it possible 
to settle all social conflicts within the limits of law and rationality 
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by discussion and public resolution? Can a great society, con- 
fronting difficult technological problems, retain the loyalty of its 
people without drawing them into intimate codperative relations 
with its government and national economy? Can any kind of a 
dictatorship, no matter how benevolent, deal effectively, in the 
long run, with collective requirements? And finally, in last analy- 
gis, will it be found necessary to make modifications in the struc- 
ture and operation of representative government with a view to 
reaching a higher technical proficiency? If so, what is to be the 
natura of those modifications?™ 


“ While we cannot diseern with certainty the exact direction in which representa- 
tion is moving at present, we can notice a distinct tendency toward the path indicated 
‘by some of the pluralists. Economie and social Interests have never been content to 
trust to the omniscience of the representative assembly for recognition of their particu- 
lar problems. And, as the tangle of ccnflicting interests has been further complicated 
in a world of highly mechanized anc highly specialized activities, organizations of 
interest groups outside the representative assembly have become more persistent and 
effective in pressing their claims (cz. E. P. Herring, Group Representation Before Con- 
gress, 1927; Peter H. Odegard, Pressure Politics, 1928). There has been a noticeable 
tendency in recent years to bring the lobbyists into the chamber, or to recognize 
interest groups in at least a consultative capacity. In accordance with Fascist theory 
of the ‘‘corporate state,’’ members of the Italian Ohamber are chosen to repre- 
sent, net individuals, but functional or cultural interests (law of May 17, 1928; 
ef, O. Haider, Capttalism and Labor Under Fascism, 1930). Representatives to the 
local soviets in Russia come from functional rather than geographic units (cf. W. 
Batsell, Soviet Rule in Russia, 1929). The’ German Reichstag is supplemented by the 
National Economic Council, with advisory powers, standing at the apex of a system 
which, when completed, will form & hferarchy of functional councils (Weimar Const., 
art. 166; cf. H. Finer, Representatiee Government and a Parliament of Industry, 
1923; Prelot, La Représentation professionnelle dans I’ Allemagne, 1924; L. Lorwin, 
Advisory Economio Councils, 1951). In France, there has been in existence since 1925 
a National Economic Council similar in a general way to the German Economie Council 
(cf. 0. Lauteud, La Représentation professionnelle, 1927; Lorwin, op. of.; tbid., “A 
Federal Economie Counceil,’’ New Kepublis, April 29, 1931; Léon Jouhaux, ‘‘ The Eco- 
nomie Labour Couneil in France,” International Labour Review, February, 1921). 
There are at present fourteen countries in which economic councils have been set up 
or are provided for. These economic councils have assumed a new importance to Amert- 
can individuals and groups who heve recently hit upon the idea of ceonomic planning 
asa way out of industrial chaos, From such divergent sources as the New Republic and 
the National Chamber of Commerce have come proposals for an imtegration of pro- 
ductive forces through & central economie council representing functional groups (ef. 
Report of Subcommittes of the Committee on Manufactures, U. 8. Senate, 3. 6815—A 
Bill to Establish a National Economic Council, 1988; O. A. Beard, Amerioa Faces the 
Future, 1932). i 
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In the early days of factory management, when the problems 
and conditions were relatively simple, it fell to the lot of all 
sorts of human folk to manage the various jobs involved. Each 
used his own peculiar metaod and, naturally enough, it came 
into general belief that ability in management was an instinctive 
knack, that managers were born, not made, that few if any 
rules could be laid down, and that little could be learned by one 
from another. Even in the ea-liest days, a small handful of men 
called attention to the fact that management measures and forms 
of organization could be better or worse adapted to their uses; 
but for generations the suggestion passed unheeded. | 

As the problems and conditions of factory management grew 
more complex and exacting, more men came to believe that 
the art of management was something more than an intuitive 
and highly personal knack. Before the Great War, a fair nucleus 
was beginning to study the art from the point of view of the forces 
involved, and with an eye to causes and effects. And the war ex- 
perience of manufacturing strange materials, shifting conditions 
upside down, built up this nucleus into a very fair working 
minority. 

The first studies of management were largely descriptive. 
Forms of organization and management methods were described 
in detail, often with the result that those who read would try 
to take over the plans and the forms and the measures just as 
they were and apply them to their own tasks. This was the hey- 
day of the organization chart, when the anatomical structure 
of the organization for factory government was worshipped al- 
most as if it were an end in itself. The troubles that arose when 
one tried to take over bocily the structure of one corporation 
or its card systems into a different problem at first set back the 
whole movement, and then forced studies which were more than 
merely descriptive. At the present time, we are beginning to ac- 
cumulate fundamental material to form the basis of an art of 
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management, which will be the application of the pertinent so- 
cial and psychological sciences: 


I 


Now a factory or business organization is, after all, one sort 
of social group—a group of human beings, each with his indi- 
vidual nature, attempting to work together for some more or 
less definite end. A nation or a state is another sort of social 
group, living together and in no remote sense working together 
for common ends, whose management is the art we call gov- 
erning. For the study of this art of governing I am proposing 
a shift of emphasis comparable to that which has taken place 
in studying the art of factory management, that is, a shift from 
the descriptive to the enalytical; and from the analytical im- 


-~ . mediately to the engineering point of view, which focuses upon 


the natural material and psychological forces found in a given 
social group and the measures and structures of organization 
which can be applied to them in order to work toward its funda- 
mental purposes. It is the approach, not of the historian or of 
the moralist, but of the student of applied science, the engineer. 

It will be granted at cnce that the problem is immensely more 
difficult than the problems which the nascent art of industrial 
management has to face; that in fact it is probably the most diffi- 
cult of all human problems. It will be granted, also, that the 
sciences which this art of governing must learn to apply are 
themselves in a germinal, or at best embryonic, state. But two 
practical considerations outweigh any objections that can be 
raised. 

In the first place, few of the physical sciences advanced much 
beyond their embryonic stages until applications began to be 
attempted. Engineers fooled with the laws of physics and chem- 
istry, and tried to make them work somehow, long before those 
laws were in any solid sense established; and these very attempts 
to make them work keyed up and directed the pure scientist in 
his further researches, so that he could elaborate or strengthen 
or amend these very laws. There is much in the history of the 
physical sciences to warrant the belief that they never could 
have grown to their present state unless the engineer had made 
successful and unsuccessful attempts at application, and had 
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brought back the results of these attempts into the laboratory 
with a demand for further research. It can, therefore, be prop- 
erly inferred that progress in the social sciences will likewise 
depend upon earnest, even if sometimes unsuccessful, attempts 
at the application of what is so far known. 

Secondly, there stands the pressing need for progress in the 
art of governing, and especially in the art of self-governing. 
No human need today is greacer. The very progress itself of the 
physical sciences and their application has plunged us into a 
world in which, if we cannot manage ourselves, we may flounder 
to our destruction. A benevolent and far-seeing czar of all the 
world might in fact wisely command progress in the physical 
sciences and their application to stand still until progress in the 
social sciences and their application should catch up. There be- 
ing no such czar, progress in physical engineering will continue 
and so make necessary a still more rapid progress in social en- 
gineering. 

Four factors have in these modern days combined to bring 
this need for the study of government from an engineering 
point of view to the place which justifies the use of the word 
‘‘overwhelming.’’ First, the cevelopment of industrial and com- 
mercial processes, intensive and extensive, and the new com- 
plications and interrelations of all social and individual life 
which this development has brought about. Second, the steady 
reduction, since the great ages of discovery, in the proportion 
of new lands practicable for settlement-—-a reduction to a point 
today at which it is no longer a considerable factor in economic 
and social life. Third, the growth, intensive and extensive, of 
the deeply grounded social idea that the final purpose of all 
government must somehow include the satisfactions of all the 

people rather than the satisfactions of a god, a dynasty, or a 
small ruling group. And, fourth (and likely enough derived from 
the other three), the growth of an underlying demand for more 
general security, even at the cost of some reduction in the rate 
of progress in material well-being. 

These four factors are encugh to warrant the belief that the 
greatest need of today, and oz the next fifty years, is progress 
in the art of government. The present slogans of the business 
world which protest against any participation of government 
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in economic affairs hava many followers; but it is distinctly pos- 
sible that the complexities and the pervasiveness of economics 
will force every sovereign government into economic participa- 
tion, economic influence, even sometimes into economie control. 
As a matter of fact, ever since the high tide of geographic pio- 
neering, which turned somewhat before the end of the last cen- 
. tury, the governments of the world have exerted more and more 
influence upon economie life; and this largely at the natural 
demand of first one and then another group of business men 
themselves. Taking into account this clear trend of the past, and 
the lessons, both positive and negative, of the great Russian and 
Italian experiments in the future, it is on the whole a safer guess 
that we will see from year to year More government in business, 
rather than less. 

But if a governing machine, built to fit the needs of a rela- 
tively simple agricultural and trading community, is loaded with 
the task of participation in an infinitely complex industrial struc- 
ture, it is as certain that there will be a serious breakdown : 
as that two and two make four. If the structure of the govern- 
ing organization is to be regarded as sacrosanct and cannot be 
altered to meet the rapidly changing needs of the modern com- 
munity, it is true enough that we ought to have less government 
in business rather than more. But if the trends of the past are 
any guides to the futura, we then find ourselves lost in a dilem- 
ma: Government both must and must not increase its prea 
tion in the economic life of this nation. 

The business answer to this dilemma has in recent years been ~ 
that business must govern itself; that is to say, when put frank- 
ly, that the business world itself must build up a governing 
structure—a government. But when such propositions are ex- 
amined in detail in any realistic fashion, problems of enforce- 
ment and of relative sovereignty arise which are insoluble. The 
political community ard the economic community interweave 
and overlap to such ar extent that they are indistinguishable. 
The government of one is in fact the government of the other, 
and any attempt to bring down to cases a discussion of business 
self-government forces into clear view the fundamentally anoma- 
lous situation in which we find ourselves today. 

For it can be ee in a very valid sense that the whole of so- 
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ciety in the civilized world lives today as one society under two 
social systems—the economic system and the political system— 
between which there is practically no effective correlation; two 
systems which many times become mutually incompatible. If, 
therefore, it should turn out that the business world can build 
for itself a government, it will be a wholly justifiable predic- 
tion that this business government will be more powerful than, 
and finally rise over, the political government; in which case we 
shall finally have a government which not only participates in, 
but which is, the government of the business and economic world. 

But if the probability of this participation of political gov- 
ernment in the economic world is discounted to the minimum, 
there still remains the job of the political world itself to cope 
with the complexities of modern society. In any case, the crucial 
need is for a study of the art of government, which regards the 
word ‘‘art’’ as a careful application of scientific knowledge and 
principles to the realistically analyzed forces of a given social 
situation. 

rr 

If political science is to furnish the basis for this engineer- 
ing approach to the problems of government, it must view any 
community it is studying as a field of forces—psychological, bio- 
logical, and physical. In view of what it can discover about these 
forces, it must determine the measures and structure of govern- 
ment which can be expected to use these forces and to relate 
them so-as to bring about development in the direction of the 
fundamental purpose adopted by and appropriate to a particu- 
lar social group. 

At the very beginning, this fundamental purpose will need 
clarification, for the purposes of government have been in the 
past and are today various; and they are not, and have not very 
often been, clearly known or stated. There have been communi- 
ties whose deepest purpose was the service of a god or gods, 
and others whose purpose wes the satisfaction, wealth, power, 
or glory of a monarch. Some have aimed chiefly at the preserva- 
tion of the status quo; others at defense against aggressive 
neighbors; some at the preservation or advance in wealth of an 
hereditary aristocracy or of the owners of property; and others, 
again, rather vaguely at the spiritual, mental, or material prog- 
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ress of the largest number of its people. Whatever the pur- 
‘ pose may be, it is important to realize that its nature is from 
the point of view of an engineer one of the primary determinants 
of the measures of governing and of the forms of organization 
which are to be adopted. 

Of most concern in the modern world is the vague and ill- 
defined purpose included in what is often called the democratic 
ideal. When it is work2d out in any definite way, it seems to be 
' a reaching for progress toward the fullest use and growth of 
each man’s powers in the service of his fellows, and the enjoy- 
ment of such pleasures as contribute to the refreshment or en- 
hancement of such powers. But it is still so vague as to serve 
much more often as cemouflage for the narrow aims of a small 
group than as a determinant of government policies. 

It is with the true d2mocratic ideal before him that a student 
of political science writes: 

It seems to me decidedly true that the time has come for a study of 
government from the following three angles: (1) government as the 
resultant of certain forces in the community, which forces dictate (a) the 
direction and objectives of the ‘activity of government, (b) the nature : 
of its structure and its orzanization; (2) government as an organization 
for the attainment of certain objectives which are in part devised by 
government itself and are in part dictated to it from the outside; and 
(8) government as an agency having power to influence very strongly, 
and in. some instancés actually to create, the forces which in turn (a) in- 
fluence the structure of government, (b) influence the objectives of govern- 
ment, (c) facilitate or impede the ability of government to attain its ob- 
jectives.! 

This way of specifying the needed study brings out at once 
the peculiar difficulties of the task due to the continuous inter- 
action which takes place among the factors involved—the fact 
that causes do not stay causes, but are themselves altered and 
affected by their own effects—the principle which in the bio- 
logical and social sciences has been called the principle of ‘‘cir- 
cular response.’’ These difficulties must be faced from the be- 
ginning, and will discourage all but the strong heart. They 
mean, certainly, that while specialization in so complex a sub- 
ject is essential, yet integration of the specialized studies must 
take place, as it were, simultaneously. The engineer in political 
science will find, as physicians have found, that the specialist 
is essential to progress but cannot be left to run the show alone. 

*A letter from Professor John Dickinson. | 
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With some reasonably adequate idea of general objectives, 
the political science engineer must make progress in his under- 
standing of the forces which must be dealt with; and here, par- 
. ticularly, is a realistic study necessary, for in the first place it 
is the forces in a given community, not abstract mankind-at- 
large forces, which are to be known. The stage of education and 
of culture, the peculiar conditicns inculeated by ‘‘social inherit- 
ance,” the special habits of mind and of vocation, make literally 
all the difference in the world. There are, of course, no two 
communities, no two nations, and no two states, principalities, 
or cities within any nation, in which the complex of forces is 
the same in their aggregate composition—just as there are no 
two business concerns in which the composition of forces is 
exactly the same, nor in any single community will they stay 
always the same, but will change with time and under the influ- 
ence of such governing measures as are applied to them. The 
problem is in dynamics, not statics. 

The engineer will realize that the powers upon which the gov- : 
ernment of any community can draw are just those forces which 
actually exist among its membership. While these original forces 
may be enhanced, weakened, or re-directed as time goes on, none 
can be counted upon at any given moment which is not then to 
be found there. 

A government must, therefore, find active among its members 
sufficient energy arising from biological, or from economic, po- 
litical, or other social pressures, to serve its main purpose. This 
necessary energy may be very little, as in an isolated tribe 
located in a.rich country, or very much, as in a nation with 
an itch for conquest; it may be sufficiently aroused by the pres- 
sures of physiological nature or of social tradition, with little 
interference of a political sort, or it may demand incessant and 
varied political activity. Whether simple or immeasurably diffi- 
cult, the problem lies on the front doorstep of any government 
that, by whatever pressures may yield the most satisfactory net 
results, the energies sufficient to its main purpose be aroused 
among its members. 

But whether physiological, social, or political, these pressures 
are upon human beings, and upon just those human beings of 
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whom the community is made up; and hence must be so adapted 
to the natures of just these men and women that there is a net 
yield of the required resu ts. The practical problem of a gov- 
ernment is to know as much as it can about the nature of its 
peoples and the influences aciually at work among them, to judge 
- when, where, how, and how much to interfere with the influ- 
’ ences of physiological nature or social custom then acting upon 
its members, and to decide to what extent to alter, lessen, or 
add to the pressures it is already exerting. 

The principal channels through which a government can bring 
its measures to bear upon a man are his desires to preserve his . 
life, to avoid pain and discomfort, to mate, to preserve his 
family, to increase their stardard of living, to enjoy companion- 
ship and social approval, to satisfy his curiosity and his moral 
or esthetic demands. These desires and others which move men 
will practically never be free to find their satisfactions as they 
wish, They will be limited by each other, by physical nature, by 
the struggles of other men to fulfill their own desires, by tra- 
ditions or unwritten laws, and by government. Just how much 
or how little any given government should spur, limit, or steer 
any of these desires is a practical question to be settled with 
reference to the government's accomplishment of its funda- 
mental purpose. In one case, this purpose may best be accom- 
plished by leaving the control of men’s activities to tradition 
or to their mutual interferences, with little affirmative govern- 
mental action; in another case, a different purpose—or even a 
similar purpose but in a diferent environment—may be served 
best by very broad and active government controls. No general 
principle can be laid down that for all governments and all . 
peoples, under all cireumsiences, government control is per se 
. good, bad, or indifferent. 

IV 


: The measures which a government may use to spur, direct, or 
limit the attempts of its members to satisfy their desires will in- 
' clude propaganda or propagandist education, tariffs, subsidies, 
taxes and tax exemptions; it may make regulations as to mating 
and family life, working conditions, and the rights and duties 
pertaining to property. 
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Many of the measures of a government must, of necessity, be 
negations and prohibitions. Naturally, where large numbers of 
corporations, institutions, or individuals are to be dealt with, 
the chief means of guidance must be negative, since it is more 
often possible to define the line of undesirable behavior than to 
select from among a large and rapidly developing variety of pos- ð 
sible desirable behaviors the ones best for any individual case. W 
In simple communities, it might be possible to prescribe a goodly 
bit of a man’s life; in complex societies, it is more likely that the 
definitely undesirable areas will be proscribed, leaving open to 
individual choice a wide range of neutral or desirable action. 

But no regulation expressed in language can be clear in its 
application to all cases, even in a relatively simple and stable so- 
ciety; a series of interpretations of its application to a variety of 
cases may after a time give it practical clarification unless 
changes in conditions take plece. In a changing community, ju- 
dicial interpretations may de almost continuously necessary, 
leading, perhaps, to periodic alterations in the regulatory meas- 
ures, each of which in its turn will need its own series of inter- 
pretations. | 
= The limits of its appropriate activities are determined by the 
circumstances in which a government finds itself, and by its pur- 
poses. They may extend to the most intimate actions and 
thoughts of its members in a theocracy whose purpose is the 
service of a god or gods through obedience to a minute code; they 
may go almost as far under such a dictatorship as in Russia or 
Italy today; and so in close gradations the limits may narrow 
down nearly to zero, as in a moving frontier belt where each 
man’s will and his power to exert it as against any other are the 
only limitations upon his acts. A people who have come by their 
early training to desire above all things peace and quiet and 
security will accept, and in fact demand, a close direction and 
regulation which would bring a restless folk to revolution. 

À government may be domg its best to ensure stability or to 
cultivate material progress ; in most modern communities, it will 
be doing something toward both of these ends. As a result, unless 
there is a strong central planning and balancing power, a gov- 
ernment will find some of its departments in fundamental con- 
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flict, as where the agricultural department urges restriction in 
planting while another department opens up new lands for cul- 
tivation. In this case, as in hundreds of others, some central 
clearing house with a persistent view to ths fundamental purpose 
must have the facilities for balancing and ‘integrating any dif- 
tering or conflicting measures. In the simpler static communities, 
- such integration is easy and rarely needed, but as communities 
grow in complexity, and espeelally where some sort of progress 
is part of their purpose, tha need grows rapidly. 

For protection and stability, a government uses its police and 
courts, fire departments, insirance, charities, an army of de- 
fense, and the like. For material progress, it may build roads, 
cultivate health, encourage invention, the expansion of business 
and industry, practical education and research. For spiritual 
progress, it may encourage schools, the church, and the protec- 
tion of what it considers moral, and help in the discouragement 
of what it considers non-moral attitudes and.acts. In modern 
communities, non-governmental agencies and associations will 
be doing much of this work—for good or ill; any government 
must take such organizations or efforts into account and decide 
to encourage, suppress, or let them run; it has responsibility 
commensurate with De actual power, whether it acts or fails to 
ect. 

The total of eduoation—by homes, schools, churches, papers 
end periodicals, union3, clubs, lecture halls, and political meet- 
ings—through personal contazts, radio, and movies, results in 
what is called a public opinion, which may be vague or concrete, 
mixed or simple, fixed or changeable, as the circumstances de- 
‘termine. As one of the forces to be taken into account by govern- 
raent, public opinion may be almost negligible, as in an illiterate 
and phlegmatic society governed by a powerful autocrat, or 
virtually self-determining, as among a group of energetic pio- 
reer settlers. In either case, 1t can best be studied as a resultant 
of the influences which created it rather than as a thing in itself. 

The very foundation upon which public opinion at any moment 
builds itself is the body of beliefs, theories, prejudices, or super- 
stitions with which a people have become indoctrinated early in 
hfe, and which have, therefore, gained.the strength of habit. 
Those which result primarily in mental or emotional attitudes we 
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may call its traditions; and these which are reinforced by physi- 
eal activity, its customs. They are not unalterable any more than 
are other kinds of habits, but they can be changed only when con- 
ditions or influences conforming to the laws of habit-change are 
brought about or bring themselves about. l 
The abstract validity of theories of government or of human 
rights—whether they be called moral, legal, or natural—is from 
a strictly engineering point of view wholly impossible to deter- 
mine. For the government enginser, the only question of fact is 
what appeal the various theories make in any given social group 
—what force they exert or may exert, and, hence, what reactions 
follow them or may be expected to result from them. For him, 
the classic question of the violability of contract by a sovereign is 
the question of the results to be expected in the group in ques- 
tion, if this or that sort of contract is violated. For him, the prob- 
lems of the rights to liberty, property, or happiness, or the de- 
mands of loyal service, are to be subjected to a realistic analysis 
into the strength of their roots and the probable influence they 
will exert toward or away from the fundamental purposes of the 
government. If he is also a student of ethics, he will analyze 
them with the technique of ethics as well; but as government en- 
gineer he must focus upon them as sources of influence among 
the whole field of forces he has to survey. He will recognize that 
going theories, like the men who sold them, are the joint product 
of heredity and environment; immediate changes, therefore, are 
to be expected only through changes of circumstance or educa- 
tional influence. And customs, b2cause in them mental habit is 
reinforced by physiological habit, he will recognize as even more 
powerful and difficult to change. 


v 


It is with a view to the attainment of its fundamental purpose, 
and with an understanding of the physical and psychological 
forces which it can call forth from the people, that the problems 
of governmental structure are to be approached. It is as true in 
government engineering as in any other branch of organization 
engineering that structure is mcst wisely to be considered as a 
means, not an end. But since its structure affects both the mem- 
bers of an organization and the effectiveness of its operating 
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measures, it must, therefore. be determined and judged by its 
effectiveness, through its influences upon men and measures, in 
accomplishing the purposes the community holds. 

Not infrequently, an intens2 enthusiasm for a given structural 
form will fuse or confuse it with purpose; it is vital to govern- 
ment engineering that the two, 1f actually different, should be 
kept clearly separate, or if one and the same, should be so under- 
stood. For it is as easy for men whose real purpose may be the 
goal of the utilitarians, and who have seen a democratic form 
work their way in one zase, to make democratic forms their goal 
in all cases, as it is for aristocrats whose real purpose is to pre- 
serve aristocracy as a form to convince themselves that they are 
doing it for the ‘‘greatest good of the greatest number.’’ De- 
mocracy, if thought of as a form of governmental structure, must 
submit to a practical inquiry as to whether it is the form for any 
given group through which the accomplishment of its. purpose 
may be made most likely or Jeast difficult. Democracy, however, 
is sometimes implicitly regarded, not so much as a form, but 
rather as the determination, for better or for worse as may hap- 
pen, by the whole of & group of people of their own behavior. 
When this idea is made explicit and there is actually no other 
fundamental purpose but self-determination intended, then 
structure and purpose are more nearly one, and the main prob- 
lems are as to what details of structure help most in the deter- 
mination by a people cf their own course of life. 

In any government there will be a number of different ac- 
tivities through which the main purpose is to be striven for; in 
a complex society, these will 5e many and varied. In any group, 
therefore, larger than a patriarchal household, more than one 
man will be needed, and work and responsibilities must be appor- 
tioned—the structure of government must be departmentalized. 
To decide how this can best be done involves a listing of the tasks 
and analysis of the physical means and the human abilities de- 
manded by each of thern. But only in the simplest and most stable 
societies can these separate tasks, once provided for, be left with- 
out constant re-direction and codrdination with each other. This 
demands their grouping into sub-sub-departments, and these in- 
to sub-departments and again into departments, which them- 
selves must be related togethar in some one or another effective 
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way. Moreover, as structure increeses in complexity there is need 
of many cross relationships among many of its primary and sec- 
ondary groupings which fall under different departments. 

Departmentalizing is so fondementally necessary as to be 
practically universal in any governing task which is beyond the 
powers of one man. The main principles which direct its best 
use have, therefore, been worked out through wide experience; 
although in changing communities, with their changing and en- 
larging tasks and the growing differences in their inter-relation- 
ships, the reorganizations needed to make application of these 
principles take place very slowly. Much less thoroughly worked 
out are the methods and principles by which coérdination among 
departments and sub-departmenis can be attained. This becomes 
especially necessary and especially difficult as a society comes to 
rely legs and less upon physical compulsion and threats of com- 
pulsion, and as its governmental undertakings become more. 
varied. In modern communities where economic projects, and 
-where the facilities of communication, cross and recross those 
state lines and national lines which set bounds to the limits of 
government authorities, the needs for codrdination have far out- 
run the development of its teehnique. 

Since any government structure is made up of men, men must 
somehow be selected for its tasks. The selection may be by birth 
—an eldest son, a youngest son, or a daughter—by tests of 
strength of fighting power, by appointment, by examination 
casual or elaborate, by lot, or by joint action of some designated 
people, that is, by election. The choice of method is a practical 
problem involving consideration cf'the nature of the place to be 
filled, the nature of the folk in the community, the existing gov- 
ernment structure and the purpose it serves. 

But, to be adequate, any method of selection must include a 
sufficient knowledge of the qualities and abilities the task calls — 
for and the individual characteristics of the men from among 
whom selection is to be made. Some tasks, especially in modern 
communities, will need for their fulfillment a considerable degree 
of public support, and will require of the men who undertake 
them qualities which can call forth public acceptance; these will, 
therefore, be filled often by some more or less general election. 
The principles of government organization will demand, how- 
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ever, that such places be not complicated by adding to them tasks — 
for which special technical abilities are needed. The guiding 
principles, indeed, of all departmentalizing, or specific task- 
setting, require that each jab be determined upon, so. far as is 
possible, in such a way that it will be reasonably likely that men 
able to do it can be drawn from the available material. For most 
of the separate tasks necessary to be performed in the manage- 
ment of a modern state, thisis not difficult; the main trouble has 
been how to define the requirements of the job and analyze the 
characteristics of the possible candidates so that an adequate 
selection machinery might be set up. 

For the efficient performance of a task, as well as for the 
proper selection of its performer, a clear definition of it is es- 
sential; and not merely of the task conceived of separately, but 
of its relationships to other tasks as well. It is often easy to 
- forget that an essential part of each separate task is to maintain 
all proper coérdinate relations with other tasks. Any type. of 
analysis or cutting up into parts seems to exert a fascination 
which specializes and particularizes the mind, and so delays and 
interferes with the companion process of synthesis. 

` Finally, if the structure o= a government is to be fitted to its 
people and its purpose, it must take into account the probabili- 
ties of changes That.may occur. In settled and relatively isolated 


~ av, Societies, change may be very slow. But in newer communities 
‘>and those where considerable changes in educational technique, 


in population, in economic environment, or inter-community re- 
lationship, take place, provision for aporoprialó steps in struc- 
tutal reorganization are essential. It is very rare that a govern- 
mental structure suited to ore set of circumstances is well suited 
to any other. As early as 1991, Lord Bryce said: ‘‘Nobody now 
discusses the old problem of the Best Form of Government, be- - 
cause everybody now admits that the chief merit of any form is 
to be found in its suitability to the conditions and ideas of those 
among whom it prevails.’’* The penalty of undue stability must, 
therefore, be confusion, revolution, rebellion, or conquest. 

It is perfectly obvious that much fuller stores of knowledge 
than we now hold must be at our command before any applica- 
tion of political science fit ta be called engineering can be made. 

1 Studies in History and Jurisprudence (Oxford Press, 1901). | | 
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Yet all the applied sciences have grown from inadequate be- 
ginnings by instant progressive attempts to make useful appli- 
cation of whatever is known. It is these attempts and their in- 
adequacies and partial failures which have given impulse and 
direction to the search for the needed facts and to the experi- 
ments in method. It seems impossible to develop an engineering 
art otherwise. It is none too early, then, for the beginnings to 
be made in the application of scientific knowledge and method 
to the art of governing—in the development of an objective and 
realistic Political Science Engineering. 


CONSTITUT-ONAL LAW IN 1930-31 


THE CONSTITUTIONAL DECISIONS CF. THE SUPREME COURT OF THE 
UNITED STATES [N THE OCTOBER TERM, 1930 


' ROBERT E. ‘CUSHMAN 
Cornell University 


A. QUESTIONS OF NATIONAL POWER 
l . L FEDERAL AMENDMENTS 
. In November, 1930, Judge William Clark of the United States district 
court in New Jersey achieved nation-wide notoriety by a decision hold- 
ing that the Eighteenth Amendment was not properly ratified and is 
therefore not a part of the Corstitution. A prosecution had been brought 
against one Sprague, under an indictment charging unlawful transporta- 
tion and possession of liquor in violation of the Volstead Act. This in- 
dictment Judge Clark quashed on the ground that the Highteenth Amend- 
ment upon which the Volstead Act rests should have been ratified by 
conventions called for that pu-pose in three-fourths of the states, rather ~ 
than by the legislatures of those states. This conclusion he supported by 
a long argument emphasizing the fundamental character of the consti- 
tutional change effected and the importance and necessity of having such 
a change accomplished by the agency of representatives elected by the 
people of the several states for that specific purpose. An appeal from 
' Judge Clark’s decision was at once taken by the government under the 
provisions of the Criminal Appeals Act of 1907. In fact, it was to meet 
just such situations as this thet the act of 1907 was passed; for without 
. the possibility of such appeal a decision of a lower federal court adverse 
to the constitutionality of a federal eriminal statute might be final 
within the district concerned. No question of double jeopardy is raised 
by this procedure, since the aacused is not placed in jeopardy until the 
trial jury is sworn and the quashing of the indictment occurs long before 
that point is reached. 

The principal question raised in the minds of interested followers of 
this case was not whether the Supreme Court would sustain Judge Clark, 
' for few believed that possible, but whether the Supreme Court would 
follow the precedent set in the much more impressive National Prohibi- 
tion cases and render a decisicn without writing an opinion. The case of 
‘United States v. Sprague was, however, handled like any other; and a 
brief opinion was written by Mr. Justice Roberts reversing Judge Clark’s 
decision and upholding the E-ghteenth Amendment against the attacks 
made upon it.? 

Judge Clark’s siaborte opinion raceived scant respect either in the 
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arguments on appeal or in the opinion of ths Supreme Court. It is 
deseribed, somewhat contemptuously one feels, by Mr. Justice Roberts as 
resting upon a resort to ‘‘political science,’’ the ‘‘political thought”? of 
the times, and a ‘‘scientifie approach to the problem of government.”’ 
And he adds that ‘‘the appellees do not attempt to justify the lower 
court’s action by the reasons it states, but by re-submitting to us those 
urged upon that court and by it rajected.”’ 

The arguments urged upon the Court in behalf of Sprague and con- 
sidered by it were two in number. The first was that it is reasonable to 
infer from the debates in the Convertion of 1787, and from the final 
decision of that body to submit the Constitution to conventions rather 
than state legislatures for ratification, that the framers intended that any 
amendments affecting the liberty of the citizen should be ratified in the 
same way, i.e., by conventions. It is admitted that less fundamental 
changes--those dealing with governmental structure or machinery---may 
be ratified by state legislatures. The second argument is based on the 
Tenth Amendment, which reads: ‘‘The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are re- 
served to the States respectively, or to the people.’’ This means that the 
people reserved to themselves powers over their own personal liberty, 
that the power to diminish that liberty cannot be transferred to the 
federal government by the agency of state legislatures (which are as- 
sumed to be less reliable representatives of the people than conventions), 
and that therefore Article V never gave Congress unrestricted power to 
choose the method of ratification of a proposed amendment. 

The Court disposed of these arguments in order. First, Article V is 
entirely clear and free from ambiguity, and it is wholly unnecessary to 
import into it qualifications or restrictions based upon the supposed in- 
tentions of the framers. It states plainly that a proposed amendment 
becomes a part of the Constitution ‘‘when ratified by the legislatures of 
three-fourths of the states or by conventions in three-fourths thereof, as 
the one or the other mode of ratification may be proposed by the Con- 
gress.’’ This means precisely what it says. Congress has sole and exclusive 
diseretion in choosing the method of ratification. To adopt the construc- 
tion urged upon the Court would amount to adding to the sentence in 
Article V above quoted the following clause: ‘‘zs may be appropriate in 
view of the purpose of the proposed emendment.’’ No such addition to 
the Constitution can be made. If the framers had wished to provide that 
different types of amendments should be ratified in different ways, it 
would have been simple to say 80 in such a way as to avoid any uncer- 
tainty. There is no evidence that they wished to control the discretion 
of Congress delegated by Article V. 
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In the second place, the argument based on the Tenth Amendment 
rests upon a misapprehension of the meaning and purpose of that Amend- 
ment. Article V delegates certain powers to Congress with respect to 
the choice of methods of ratification of amendments. The Tenth Amend- 
ment is a mere confirmation of the distribution of powers made by the 
original Constitution. ‘It added nothing to the instrument as originally 
ratified and has no limited and special operation, as is contended, upon 
the people’s. delegation by Article V of certain functions to the Con- 


In the third place, tae Court emphasizes that every amendment thus 
far adopted has been ratified by siate legislatures. Answering the conten- 
tion of the appellees that all thesé amendments save the Eighteenth 
have dealt with governmental means and machinery rather than with 
the rights of the individual citizen, the Court suggests: ‘‘But we think 
that several amendments touch rights of the citizens, notably the Thir- 
teenth, Fourteenth, Fifteenth, Sixteenth, and Nineteenth, and in view of 
this, weight is to be given to the fact that these were adopted by the 
method now attacked.”’ 


Ms LEG-SLATIVS POWERS . 


1. intersvate Commerce 


A somewhat technical case involving the constitutional range of the 
Interstate Commerce Commission’s power over the issuance of railroad 
securities is University States v. Chicago, M., St. P. & P. Ry. Co.* which, 
after re-argument, was decided by a vote of five to three, the Chief 
Justice not sitting. 

In 1925, the Chicago, M. & St. P, Ry. Co. passed into the hands of 
receivers. A plan for reorganization was evolved which comprised the 
ereation of a new company, the defendant in the present action. The 
stockholders of the old company were allowed to participate in the re- 
organization by depositing their stock and a supplementary cash pay- 
ment for each share. From these cash payments $4 per share was to be 
set aside, of which $1.50 was fcr the compensation of the reorganization 
managers and the financing bankers, and the remaining $2.50 was to 
cover costs of foreclosure, court allowances, and sundry similar charges. 
Funds not used for these purposes were to be paid to the new company. 
Under the provisions of the Transportation Act of 1920, the consent of 
the Interstate Commerce Commission was necessary to the issuance of 
the stock of the new corporation. The Commission authorized the issuance 
of the new securities, with the proviso that the fund accruing from the 
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payment of the $4 per share should not be paid ont unless authorized 
by the Court in respect to payments subject to its jurisdiction or by the 
Commission. The Commission thus sought to reserve the right to prevent 
the payment of exorbitant compensation to the reorganization managers. 

The majority of the Court, speaking through Mr. Justice Sutherland, 
heid this proviso void as being beyond the power which Congress had 
granted, or could constitutionally grant, to the Commission. The agree- 
ment as to the compensation of the managers was a purely private con- 
tract affecting property rights, and wholly dissociated from interstate 
commerce or the rights and duties o? the carrier with respect to that 
commerce. The contract for the compensation had been held valid by the 
Court, the parties to it were entitled co have it carried out, and the at- 
tempt of the Commission to obstruct or delay execution was an arbitrary 
interference with liberty of contract and a deprivation of property. The 
fact that the act of 1920 allows the Commission to permit the issuance 
of railroad securities ‘‘upon such terms and conditions as the Commis- 
sion shall deem necessary or appropriste to the premises’’ does not allow 
it to grant the permission subject to a condition which is unconstitutional. 
The court then held that the Commission’s order with respect to the $4 
fund was separate and distinct from the main provisions of the order, 
and that accordingly the permission to issue securities remained in force 
without the void proviso. 

A vigorous dissent by Mr. Justice Stone, concurred in by Justices 
Holmes and Brandeis, insisted that the Commission was well within its 
statutory and constitutional powers in seeking to supervise the costs of 
the railroad reorganization, inasmuch as those costs have a direct bear- 
Ing upon rates and upon the recapture of earnings under the act of 
1920. He further protested that if tha Commission’s proviso with refer- 
ence to the $4 fund be held void, the Court should have remanded the 
whole case back to the Commission for reconsideration, since the evidence 
seemed to indicate, and it was logical to infer, that the Commission would 
not have issued the major order authorizing the security issue if it had 
not believed that it had power to attach the condition to its permission. 


2. National Taxation 


Federal Taxation of State Agencies or Interests. The vexed question 
whether various federal taxes unconstitutionally impinge upon state 
agencies, functions, or interests arose in several cases. In Willcuts v. 
Bunn,® the Court, speaking througk Chief Justice Hughes, held that 
profits accruing from the sale of county and municipal bonds are proper- 
ly subject to federal income tax, even though the bonds themselves, to- 
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gether with the interest on them, are exempt. ‘‘The power to tax,’’ said 
the Court, ‘‘is no less essential than the power to borrow money, and, in 
preserving the latter, it is not necessary tò cripple the former by extend- 
ing the constitutional exemption from taxation to those subjects which 
fall within the general application of non-discriminatory laws, and where 
no direct burden is. laid upon the governmental instrumentality and 
there is only a remote, if any, influerice upon the exercise of the func- 
tions of government.’’ There is a sharp distinction between a tax upon 
the interest from bonds where the ‘‘tax falls upon the owner by virtue 
of the mere fact of ownership, regardless of use or disposition of the 
security” and a tax on profits fram the sale of the bonds, which is ‘‘an ` 
excise upon the result of several factors including capital investment 
and, quite generally, scme measure of sagacity.” The sale or transfer 
of the bonds between private persons is not intimately connected with 
the borrowing power oz the state or municipality. Such sales are not 
instrumentalities of the state; and a tax laid upon such sales is not 
different in theory or effect from a tax laid upon the right to transmit 
such bonds by inheritance, a tax long held valid. In neither case is 
any burden laid upon the borrowing power. Finally, the uniform and long- 
‘established practice has been against exempting from taxation gains ac- 
eruing from sales of either federal or state bonds, and weight is attached 
by the Court to that fact. 

An attempt was made in Group No. 1 Oil Corporation v. Bass* to 
secure the exemption from federal income tax of income from the sale of 
oil and gas produced uner leases of state lands granted by the state of 
Texas. Such leases, it was alleged, are state instrumentalities in the form 
of privileges, and may not, therefore, be burdened by federal taxation. 
The Court, speaking through Mr. Justice Stone, rejected this contention 
and upheld the collection of the tax. The state courts had previously 
held that the leases in question were, in point of law, really sales to the 
lessees of the oil and gas in the lend, and this construction is accepted 
by the Supreme Court. While it has long been established that the federal 
government may not tax the sale or lease by a state of its property, it is 
equally clear that one who purchased land or any interest in it from a 
state cannot claim immunity from federal taxation merely because it 
was once owned by the state. 

It was held in Indian Motorcycle Co. v. United States® that a federal 
sales tax imposed in the Revenue Act of 1924 could not validly be levied 
apon the sale by the pleintiff of a motorcycle to the city of Westfield, 
Massachusetts, for the use of the police department. The opinion of the 
Court, written by Mr. Justice Van Devanter, relies upon the case of 
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Panhandle Oil Co. v. Mississippi, in which a state tax upon the sale of 
gasolene to the federal government was held void. Both cases rest upon 
the doctrine that ‘‘the instrumentalities, means, and operations where- 
by’’ the federal and state governm2nts exercise their governmental pow- 
ers are exempt from taxation in each case by the other government, and 
that the Immunity is not dependent upon ‘‘the amount of the particular 
tax or the extent of the resulting interference, but is absolute.” It is 
immaterial here that the tax is levied on the seller rather than on the 
buver of the motorcycles. It is in 2ffect a tax on the sale, and the pur- 
chaser, the municipality, is an essential party to such sale. The purchase 
is an exercise of governmental power, and is therefore immune from 
federal taxation. Mr. Justice Stone dissented, on the ground that the tax 
should be regarded as levied on the seller rather than on the purchaser. If 
that is sound, then the only ground for exemption from the tax would 
be that real and substantial interferenze with a government function or 
instrumentality can be shown. That there is no such resulting burden 
on the city is evidenced by the fact that it cannot be shown how the city 
would be benefited in any way if the plaintiff were exempt from the 
federal tax on the sale of the motorcycle, as well as by the fact that the 
city has not joined the plaintiff in complaining of the tax. Mr. Justice 
Stone also urges that the tax should be regarded m accordance with the 
language of the statute as a tax upon the importation, production, or 
manufacture and sale of the motorcycle instead of the sale alone, a con- 
struction which would distinguish tae cese technically from the Panhandle 
Oil Co. case and make it difficult to defend exempting the transaction 
from the federal tax. Mr. Justice Brandeis concurred in the dissent, 
while Mr. Justice Holmes joined with the majority only because he felt 
that Panhandle Oil Co. v. Mississippi governed the present case. 

It will hardly be denied that the Court’s decisions in recent cases pro- 
vide no satisfactory solution of the problem of inter-governmental taxa- 
tion, We remain under the domination of an epigram—*‘‘the power to tax 
involves the power to destroy’’—and tae Courts have so strictly applied 
it that both the federal and state governments at present are obliged to 
forego lucrative sources of reyenue from taxes technically imposed on 
government functions and instrumentalities without any compensating 
advantage to the government in whose behalf the exemption is enforced. 
We should be in a much sounder positzon if we should adopt in the case 
of all taxes questioned on this ground a rigidly pragmatic test of actual 
burden or discrimination, and permit the collection of all taxes the im- 
position of which cannot be shown to be & genuine burden or obstruction 
upon the government of state or nation. This may be done safely if it be 


‘277 U.S. 218, 1928. See comment in this BEvIEW, vol. 23, p. 99. 
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borne in mind, as Mr. Justice Holmes so aptly put it, that ‘“the power 
to tax is not the power to destroy while this court sits,” and that any 
abuse of the power of taxation. as it affects ee agencies can 
| promptly be checked by judicial action." 


8. Navigable Waters 


| The efforts of Arizona to prevent the carrying out of the Boulder Dam 
project met defeat in the Supreme Court in the case of Arizona v. Cali- 
fornia, in which a permanent injunction to restrain the construction’ of 
the dam was sought. The Secretary of the Interior and the states of 
Nevada, Utah, New Mexico, Colorado, and Wyoming were joined with 
California as defendants. The history of the controversy is familiar. In 
1921, after several years of informal discussion, the seven States having 
an interest in the Colorado River bata commissioners to draft an 
interstate compact affecting the use of the water of that river. In 1921, 
Congress gave its.approval to the plan for an agreement and appointed 
a representative to act for the federal. government. In 1922, these com- 
missioners and the federal agent.signed an agreement to be effective ` 
when approved by Congress and the legislatures of all the states con- 
cerned. In 1928, Congress passed the Boulder Canyon Project Act® and 
approved of the interstate agreement with certain modifications; author- 
ized the Secretary of the Interior to eonstruct at Black Canyon a dam, 
a storage reservoir, and a hydro-electric plant; provided for the opera- 
tion of these projects subject to the terms of the compact between the 
states ; and specified that the.approval by Congress of the compact should 
be effective when ratified by the legislatures of California and’ at least 
five of the six other states. All the states but Arizona ratified the com- 
pact, and the Boulder Canyon Project Act was proclaimed in force in 
1929.19 

The attack of Arizona on the project. rested. on two grounds. In the 
first place, the state laws require that permission be secured from the 
state engineer before such a dam be erected within the state. It is con- 
ceded that half of the dam and reservoir will be in Arizona. This require- 


T A number of cases presenting somewhat technical questions bearing on the federal 
power of taxation may be mentioned without discussion. Due process. of law in tax 
collection procedure is involved in Graham v. Goodecell, 282 US. 409, 1931. Milliken v. 
United States, 288 U.S. 15, 1981, and Klein v. United States, 288 U.S. 281, 1981, hold 
valid under due process the application of the provisions of the federal estate tax to 
gifts made in contemplation of death before the enactment of the statute. Denman v. 
Slayton, 282 U.S. 514, 1931, holds that there is no constitutional basis for clkiming 
exemption from federal income taxation of interest on funds used for.the purchase and 
holding of tax-exempt municipal bonds. 

‘283 U.B. 423, 1931. °45 Stat. at L. 1057, Act of December 21, 1928. 

© Proc. of June 25, 1929, 46 Stat. at L. 20. 
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ment of state permission applies to the Unitec States as well as any 
other persons, since the federal governmert has no constitutional author- 
ity to proceed without it. The allegation that tha federal government is 
proceeding in exercise of power over navigable rivers is denied on the 
ground that the Colorado River is not navigabie. The Court, speaking 
through Mr. Justice Brandeis, reje2ts this contention. The river was once 
navigable, may become so again, and she federal statute here involved 
specifically declares part of its purpose to be the improvement of that 
navigation. The Court may not look behind tha: declaration of purpose 
nor assume it to be a subterfuge merely because other purposes, such as 
the storing.of water for irrigation and the generation of electric power, 
are also provided for. Congress is therefore engaged in the exercise of a 
constitutional power, and the permission of Arizona is wholly unneces- 
sary. . 

In the second place, it was urge= that the project threatens the quasi- 
sovereign rights of Arizona by preventing it trom permitting or for- 
bidding under its laws the appropriation of unappropriated waters. This 
argument is rejected because of the unreality af the threatened injury. 
The federal act in no way impairs state authority over waters not im- 
mediately involved in its provisions, and there is no evidence of any 
power or intention to control in any general way the state’s authority 
over its waters. The bill for injunetior is accordingly dismissed without 
prejudice to the right of Arizona to se2k relief ‘in case the stored water 
is used in such a way as to interfzre with the enjoyment by Arizona, or 
those claiming under it, of any rights already perfected, or with the right 
of Arizona to make additional legal appropriations and to enjoy the 
game. ’’ 


Mm. JUDICIAL POWER 


The strictness with which the Court protects itself against requests to 
answer broad and general questions of law not presented to it in fully 
argued cases is emphasized in White v. Johnson, in which the Court 
declined to answer five questions certified to it by the circuit court of 
appeals. These related in a broad way to the power of the Federal Radio 
Commission to revoke certain radio licenses under conditions set forth. 
The questions were rejected on th2 ground that under its rules the Court 
will answer certified questions only when they are ‘‘ distinct and définite,’’ 
and that a question does not meet tais test when it would ‘‘admit of 
one answer under one set of eircumstences and a different answer under 
another.”’ . 

It is held in United States v. Benz™ that the judicial power of a 
federal court includes the power to change a sentence of imprisonment 


4282 U.S. 367, 1931. n°88 U.S. 304, 1981. 


y 


264 THE AMERICAN POLITICAL SCIENCE REVIEW 


during the term of court in which it was imposed, by shortening the. 


period of imprisonment, even after the service of the sentence is begun: 
This is a judicial act, just as much as the imposition of the original 
sentence, and in no way usurps the exécutive power of pardon, which 
bears upon the enforcement or the on and not the nature or terms 
of the judgment. : 

The question how far a federal court in a case arising out of diversity 
of citizenship is bound to follow state law is raised in Herron v. Southern 
Pacific Co.: In a damage action for personal injuries, the federal district 


court in Arizona directed a verdict for the defendant railroad, a°*Ken- : 


tucky corporation, on the ground thai the evidence showed.the plaintiff 
guilty of contributory negligence. The constitution of Arizona specifically 
states that.in such cases the question of contributory negligence, or as- 


sumption of risks, shall ‘‘in all 2ases whatsoever be a question of fact and. 


shall, at all times, be let to the jury.’’ The Supreme Court held that the 
district court was not bound eïher by the Conformity Act or the Rules 
of Decision Act to conform to the state -requirement, The state rule goes 
beyond a mere matter'of practiee or form and ‘effects an essential change 
in the character and function of a federal court. 

. In New J ersey v: ‘City -of New York," an injunction was us by the 
plaintiff. state to restrain the city rom dumping garbage into thé-Atlantic 
Ocean at points ranging from eight to twenty-two’ miles from land, 
which points had been approved by the federal supervisor of harbors. 
The garbage, it was alleged, floated or was blown inshore,- and consti- 
tuted a publie nuisance, seriously affecting municipalities and private 
property. owners on the New Jersey coast. A special master appointed by 
the Court confirmed these allegations. The Court issued the injunction. 
prayed for. It set aside the.city’s contantion that since the garbage was 
dumped outside any territorial waters, the Court had no jurisdiction. 
The defendant city, as well as the property alleged to have been injured 
by the nuisance, are within the Court’s jurisdiction, and that is all that 
is necessary. Nor can the city plead any immunity under the permission 


- granted by the federal narbor authorities, since such non does not ` 


a de to the sanctioning of a nuisance. 
. IF. FEDERAT BILL OF RIGHTS 


‘1. Jury Trial | DE 


DL 


Two. cases ‘at the present term present problems ne. jury trial. 


in the federal courts, in each instance the courts of the District. of 
Columbia. In Aldridge V. nites States, the Court, spéaking through 


2288 U.S. 91, 1931. o ‘#283 U.B. 478, 1931, 
= 283 U.S. 808, 1931. tee 


a ~ 
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Chief Justice Hughes, held that a negro or. trial for killing a white man 
is entitled to have jurors asked on vrr dire examination whether they 
have racial prejudice which might prevent the giving of a fair and im- 
partial verdict. To refuse to allow the asking of this question constitutes 
reversible error, even in a jurisdiction where negroes and whites have 
the same privileges at law. The Court said: ‘‘Despite the privileges ac- 
corded to the negro, we do not think =Lat it can be said that the possi- 
bility of such prejudice is so remote as to justify the risk in forbidding 
the inguiry. And this risk becomes most grave when the issue is of life 
or death.’’ While it seems reasonable to assume that the issue here raised 
might be raised to the dignity of a question of due process of law, it will 
be noted that the case goes upon a point of procedure, the specific holding 
being that the trial court had erronecusly used its discretion in respect 
to the examination of the jury. Mr. Justice McReynolds dissented on the 
ground that there appeared no eviderce of doubt as to the guilt of the 
accused and that the chance of race prejudice wes too remote to warrant 
‘reversal, 

In District of Columbia v. Colts,1* the Court holds that the offense of 
driving an automobile at a forbidden rate of speed so as to ‘‘endanger 
property and individuals’’ constitutes so serious a crime that one charged 
with it must be accorded a jury trial on demand. It had been assumed 
by the court of the District that such an offense, a violation of traffic laws, 
wes a petty offense which could be trie summarily without a jury. What 
constitutes a petty offense, in contrast to one triable by jury, depends 
upon the nature of the offense. The cffense here charged is ‘‘not merely 
malum prohibitum but in its very nature is malum in se... . It is an act 
of such obvious depravity that to characterize it as a petty offense would 
be to shock the general moral sense.’’ It falls, therefore, in the category 
of grave offenses to which the constitutional guaranty of trial by jury 
must apply. 


9. Searches and Seizures 


In Go-Bart Importing Co. v. United States, a search of premises and 
seizure of evidence conducted by. federal prohibition authorities was 
held unreasonable and the use of the evidence forbidden. The circum- 
stances were these. Under a warrant void in itself for want of sufficient 
recital of facts, but purporting to autharize the arrest of two officers of 
the Go-Bart Corporation, federal officials entered the offices of the com- 
pany. Falsely asserting that they bad a lawful warrant for the arrest of 
the two men as well as a warrant for the search of the premises, they 
made the arrest and by threats forced the owners to open desks and safes. 
The entire premises were ransacked and the papers, documents, and 


3282 U.S. 63, 1930. 11282 U.S. 344, 1931. 
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files were then taken by the federal officials and used against the accused 
as evidence. A vigorous opinion is written for the Court by Mr. Justice 
Butler, who brands the whole proceeding as unlawful. The search with- 
out warrant could not be justified as an incident to a lawful arrest, since 
the arrest was unlawful. ‘'It was a lawless invasion of the premises and 
a general exploratory search in the hope that evidence of crime might be | 
found.’’ The government is accordingly without power to use the evidence 
against the accused, and they ars entitled to a new trial on that basis. 

The case of Husty v. United States reémphasizes the doctrine of Car- 
roll v. United States!® that a warrant ‘is not necessary for the search of 
an automobile, provided there is probable cause for believing that it. is 
being used in violation of law. It also throws light upon the meaning of 
probable, cause in such eases, by applying to the facts of the case the 
previously stated rule that legal evidence of suspected crime is not es- 
sential, but merely such information as would lead ‘‘a reasonably dis: 
creet and prudent man to believe that the law had been violated.’’ 

_Y. STATUTORY CONSTRUCTION | | 

1. Naturalization ae E 
The case of United States v. Macintosh® holds that an alien must be 
denied citizenship if he attaches to his oath of allegiance to the United 
States the proviso that he will not bear arms in any war which he 
deems to be morally unjustified. Macintosh is professor of theology in 
Yale University, a ‘Canadian by birth, with an honorable — war: record 
achieved in the World War. The only ground of attack upon his peti- 
tion was the reservation which ha insisted upon attaching to the oath, 
and which he put in these words in response to the questions asked at 
the hearing: ‘I am\willing to do what I judge to be in the best interests 
l of my country, but only in so far as I can believe that this is not going 
to be against the best interests of humanity in the long run. I do not 
undertake to support ‘my country right or wrong’ in any dispute which 
may arise, and I am not willing to promise beforehand, and without 
knowing the cause for which my country may go to war, either that I 
will or will not ‘take up arms in defense of this country,’ however ‘ neces- 
sary’ the war may seem to be to the government of the day. ” He added 
that he was not a pacitist, but that he could not put allegiance to the 
- government of any country before allegiance to the will of God, and that 
his position, as stated, was the only one consistent with what he regarded 
as the moral principles af Christianity. 

5 269 U.8,.604, 1981. 


-267 U.S. 182, 1925. For comment, ses this Review, vol. 20, p. 87. 
* 283 U.S. 606, 1981. 
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It will be noted that the case raises no constitutional question, but 
merely one of the interpretation to b2 plazed upon the pertinent sections 
of the naturalization statutes. These provisions require an ‘‘oath in open 
court that he will support the Constituzion of the United States ... 
that he will support and defend the Constitation and laws of the United 
States against all enemies, foreign ard domestic, and bear true faith and 
allegiance to the same,’’ and also specify that it must be made to appear, 
upon the evidence of witnesses, that the applicant, besides having good 
moral character, is ‘‘attached to the principles of the Constitution of the 
United States... .’’ To determine the fast of such attachment, the pro- 
ceedings before the court include the answering of written questions as 
well as possible oral interrogation. One of these written questions is: 
“TT necessary, are you willing to take up arms in defense of this coun- 
try?” It was in reply to this that Professor Macintosh interposed his 
statement of reservation. The issue in the case is whether Congress, by 
its Provisions, intended to exact of an applicant for naturalization an 
unqualified promise to bear arms m time of war. On this, the Court 
divided five to four. Speaking for thae majority, Mr. Justice Sutherland 
held that the reservations made by Macintosh vitally impaired his oath. 
War seems inevitable, and Congress must be able to wage it. Such im- 
munities as Congress has seen fit to grant to certain types of conscientious 
objectors are based on policy, not legal ~ights of the individual, and do 
-not extend to the applicant for naturalization unless Congress so legis- 
lates. The applicant’s moral scruples are not to be seriously considered. 
His allegiance ‘‘to the will of God’’ means, aïter all, his allegiance to 
‘this interpretation of the will of God,” which may not, we infer from 
the opinion, be the will of God at all. The nation must survive, and we 
must therefore proceed on the assumption ‘‘that unqualified allegiance 
to the nation and submission and obedience to the laws of the land, as 
well those made for war as those made for peace, are not inconsistent with 
the will of God.” The courts cannot maze bargains with those who seek 
naturalization. They must accept without qualifications the terms upon 
which citizenship is offered. Any doubt as to such acceptance must be 
resolved against the applicant.” | 

Chief Justice Hughes wrote a vigorcus dissenting opinion, concurred in 
by Justices Holmes, Brandeis, end Stone. It is urged that none of the 
language used in the naturalization statutes indicates by reasonable im- 
plicetion any intention upon the part of Congress to exact as the price 
of citizenship an unqualified promise to bear arms. In view of the other 
positive and negative qualifications exacted of the applicant for naturali- 


“The Court’s decision in U.S. v. Sckwimmer, 279 U.S. 644, 1929, is quoted at 
length and heavily relied upon. For comment, see this Rzvimw, vol. 24, p. 86. 
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zation, the omission of the requirement of such a promise, in plain words, 
is significant. The oath.of allagiance required in naturalization is im sub- 
stance the same as the oath required by statute of. all civil officers, except 
the President, who takes an oath prescribed by the Constitution ‘itself. 
The Constitution states with respect to the statutory oath that ‘‘no -re-- 
ligious test shall ever be required: as a qualification to any office or publie 
trust under the United States.” The history of the attitude of Congress — 
toward questions of freedom >f conscience upon the part of. Quakers and’ 
others having religious seruples against war precludes the belief that 
such persons were regarded as disqualified from holding office because 
they could not take the oath required. The consistent policy of our gov- 
ernment.has been to recognize and give effect to religious scruples, and 
.it should require strong evidence rather than vague implication to con- 
clude that ‘Congress intended a reversal of its general policy in pre- 
scribing the general terms of the naturalization bi ” There is no evi- 
dence to that effect. 

The case of United States +. Bland? was decided d by the same division 
of the Court as upon the doctrine of the Macintosh case. Miss Bland was a 
Canadian who durimg the war had served for nine months at the front 
as ‘a nurse. She had religious scruples against bearing arms, and refused 
to swear that she would do so Her petition was accordingly denied. 

It should be kept in mind that it is within the power of Congress to 
change the situation created by these decisions by forbidding the exacting 
of an oath which would bar from nee those who ‘have conscientious 


scruples agait bearing arms. 


2, Conimerce and the Tatra Commerce Commission 


A number of cases of statutory construction arose bearing upon the 
powers: of the Interstate Commerce Commission or other statutes | 
grounded on the commerce power. Thess can be given only the briefest 
. mention. Beaumont, S.L. & W.R. Co. v. United States™ presents a highly 
complicated problem affecting a division of joint rates between the.south- ` 
western roads and- the western trunk-line roads. The order of the Com- ` 
mission as to this division of rates was upheld: Lewis-Simas-Jones Com- 
pany v. Southern Pasific Company* upheld the Commission’s jurisdic- 
tion: to grant relief from a-joint through rate established by a domestic 
and a ‘foreign railroad. In two: cases, Alabama v. United States*-and : 

`a Those interested in’ examining further the conflicting viewpoints in thése ‘opin- 
ions may consult ‘‘United States 7. Macintosh; A Symposium,’’ by John H. Wig- 
more, Kenneth O., Sears, Hirnest Freund, and Frederick Green, in 26 Tiltnots Law Bo- 
view, 875-396 (Des. 1931). 
+ 9283 U.S. 636, 1931. f 2 | M 999 U.S. ‘74, 1980. 
= 283 U.B. 654, 1981. . = 283 U.S. 776; 1931. 
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Georgia Publie Service Commission v. United States,” orders of the In- 
terstate Commerce Commission directing the increase of local rates to 
avoid discrimination against Interstate commerce were sustained. In 
Florida v. United States," however, a similar order was set aside as not 
being supported by adequate eviderce of the forbidden discrimination. 
In Louisville & N. R. Co. v. United States® and Kansas City S. R. Co. 
v. United States,” the Court sustained the Interstate Commerce Com- 
mission’s order forbidding interstate railroads to transport each other’s 
private cars free of charge, and compelling them to file tariffs covering 
all such transportation of private cars. This broke up a custom of long 
standing to which the carriers unsuccessfully urged that the provisions 
of the Interstate Commerce Act were not intended to apply. 

In Federal Trade Commission v. Raladam Company, the Court held 
that the Commission had no power under the Federal Trade Commission 
Act to forbid a business method or practice, or type of advertising, as 
‘‘unfair competition’’ unless the evidence showed that competition actu- 
ally existed and that competitors would be injured by the continuance of 
the practice. It is not sufficient to show merely that the general public 
is being deceived or injured. The defencant company, therefore, which ad- 
vertised an ‘‘obesity cure’’ by highly questionable claims in its behalf 
could not be interfered with because injury to competitors, if it had any, 
could not be shown. 

In MeBoyle v. United States,** it is held that the Motor Vehicle Theft 
Act! does not apply to the stealing of an airplane. A ‘‘vehicle’’ by 
definition is something which moves on land. Airplanes were known when 
the act was passed, and if Congress had intended them to be included it 
would have made its intention clear. 


8. The Antt-Trust Acts—Patents and Copyrights 


Two of the more important anti-trust cases were Paramount Famous 
Lasky Corporation v. United States," in which various agreements. af- 
fecting the motion picture industry were enjoined as unreasonable re- 
straints of interstate commerce, and Standard Oil Company v. United 
States," in which certain licensing arrangements controlling patent rights 
were held not to involve unlawful restraints of trade. Interesting prob- 
lems of patent and copyright law are involved in Carbide Corporation 
of America v. American Patents Development, ete., Corporation,®* and in 


7988 U.B. 765, 1981. * £89 U.B. 194, 1931. 
#282 U.S. 740, 1931, and 282 U.S. 780, 1931. 

“283 U.S. 643, 1931. “983 U.S. 25, 1981. 
a Act of Oct. 29, 1919, 41 Stat. at L. 324. 


7982 U.S. 30, 1930. “ 283 U.S. 163, 1931. 
# 283 U.S. 27, 1981, and same, 283 U.S. 420, 1931. | 


. 270 THE AMERICAN POLITICAL SCIENCE REVIEW 


‘Bude vide sale Realty Company,” and Jewell-La Salle Realty 
eee v. Buck 
R | 4, Natonal Prohibition’ 


In United States v. La Franca,** the Court so construés the provisions — 
of the Revenue Act of 1924 in relation to the provisions of the Volstead 
and Willis-Campbell Prohibition Acts as to prevent the collection of ' 
penalties for the non-payment of taxes on liquors unlawfully sold from 
one who has already been convicted under the National Prohibition Act. 
These penalties, while referred to in the statute as-taxes, are in reality 
penal exactions, and are therefore banned by the section of the Willis- 
Campbell Act making a prior conviction for an offense under either the’ 
revenue act or the prohibition act a bar to a prosecution under the other. 
On. the other hand, it is held in Various Items of Personal Property v. 
United States® that a libel action to effect the forfeiture .of property 
used for the distilling cf liquor with intent to defraud the government of 
the tax imposed by law is a civil action, and accordingly not barred by 
a previous conviction for conspiracy to violate the law. The forfeiture, 
therefore, of a brewery, warehouse, and denaturing plant was sustained, 
“a8 being no part: of the punishment for the criminal offense. 


5. Taxation 


It is held in’ Poe v. Seaborn®™ that a husband and wife may file sepa- 
rate federal income tax returns, each regarding one-half of the com-. 
munity property as individual income, in states in which the wife has 
a vested property right im ths community property equal to that of . 
her husband. This situation prevails in the state of Washington, and the 
attempt of the commissioner of internal revenue to compel the husband 
to make return of the entire amount of the property was, under the’. 
Court’s ruling, defeated. : 


B. QUESTIONS OF STATE POWER 
CR THE FOURTEENTH AMENDMENT | 


"I. Due Process of Law 
a. Due Process of Law in Relation to the Police Power—Freedom of 
- Speech. One of the most significant cases decided at the 1930 term was 
Near v. Minnesota ex rel. Olsan® invalidating the famous ‘‘Minnesota - 
gag law.’’ The importance of th: ease lies not only in the substantive pro- 
* 283 U.S. 191, 1931. ‘ "283 U.S. 202, 1931. 


‘ 982 U.B. 568, 1931. # 283 U.S. 577, 1981. 
ms 282 U.S. 101, 1980. | a © 283 U.S. 697, 1981 
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tection which it affords to free speech and press, but also in its clarification 
of the relation between freedom of speech and due process of law. 

The Minnesota law provided, in substance, for the abatement as a 
public nuisance of any ‘‘malicious, scandalous, and defamatory news- 
paper, magazine, or other periodical.” Any one engaging in the business 
of publishing such matter, as ind‘viduals, or as members, employees, of- 
ficers, or directors of any firm, association, or corporation, or any one 
owning in whole or in part, directly or indirectly, any stock or interest in 
any corporation or organization so publishing, falls under the provisions 
of the act. The publication of the objectionable material constitutes a 
nuisance which may be permanently enjoimed. In such actions for abate- 
ment, there ‘‘shall be available the defense zhat the truth was published 
with good motives and for justifiable ends.’’ The court is empowered, as 
in other cases of contempt, to punish disobedience of an injunction re- 
straining continued publication Ly a fine of not more than $1,000 or by 
imprisonment of not more than twelve months. The law was invoked 
against the publishers of the Saturday Press in the city of Minneapolis. 
The evidence showed that this paver charged, in substance, that a Jewish 
gangster was in control of gambling, bootlegging, and ‘racketeering in 
Minneapolis, that municipal and county law enforcement officers were 
negligent in their duties, that the chief of police was guilty not only of 
gross neglect of duty but also of illicit and corrupt relations with gang- 
sters, that the county attorney and mayor were willfully refraining from 
vigorous law enforcement, and many other allegations of similar import. 
An injunction was issued permenently enjoining Near from ‘‘producing, 
editing, publishing, circulating, etc.... any publication whatsoever which 
is a malicious, scandalous, or defamatory newspaper, as defined 'by law,” 
and from ‘‘further conducting said nuisance under the name and title 
of said The Saturday Press or any other name or title.”’ The supreme 
eourt of Minnesota upheld the validity of the injunction, and an appeal 
was taken to the Supreme Court of the United States, on the ground that 
the statute, by unduly curbing freedom o? the press, deprived the ap- 
pellant of his liberty without due process of law, in violation of the Four- 
teenth Amendment. 

The opinion of Chief Justice Hughes invalidating the Minnesota law 
may be summarized as follows: First, ‘‘it is no longer open to doubt that 
tthe liberty of the press and cf speech is within the liberty safeguarded 
by the due process clause of the Fourteenth Amendment from Invasion 
by state action. Second, the Minnesota statute has four attributes which 
determine its essential purpose and nature. These are as follows: (a) It 
is not necessary urider the statute to prove the falsity of the matter pub- 
lished in order to secure the restraint of its publication. ‘‘It is apparent 
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that ....the publication is to be regarded as defamatory if it injures 
reputation, and that it is scandalous if it. circulates charges of reprehen- 
sible conduct, ‘whether eriminel or otherwise, and the publication is thus 
deemed to. invite public reprobation and to constitute'a public scandal.’ 
(b) ‘The restraints of the act are ‘not limited to the defamatory matter 
about private individuals, but are directed also to charges against public 
officials and official acts. (c) The object of the statute is not punishment ` 
but suppression. (d) The effect. of the statute’is to put the publisher 
under censorship.. ‘‘Thus, where a newspaper or periodical has been 
suppressed. because of the circulation of charges against public officers 
of official misconduct it would seem clear that the renewal of the publica- 
tion of such charges would constitute a contempt and that the judgment 
would lay a permanent. restraint-upon the publisher, to escape which he 
must satisfy the court as to the character of. a new publication.’’ Third, | 
the American and. English conception of freedom of speech and press 
. from Blackstone on:has been built upon the basis of freedom of publica- 
tion from previous restraint. A: free press means much:more than that, 
but.it has-never meant less, save in the exceptional cases of war emer- 
gency, the restraint of obscenity, and the restraint of. actual incitement 
to violence. The need for. and importance of this immunity of the press 
from previous restraint grows more rather than less. ‘‘The administration 
of government has become more complex, ‘the opportunities for mal- 
feasance and corruption have multiplied, erime has grown to most serious 
proportions, and the danger of.its protection by unfaithful officials and 
of the impairment of the fundamental security of life-and property by 
criminal alliances and. official neglect, emphasizes the primary need of a 
vigilant and courageous press, especially in great cities. The fact that 
the liberty of the press may be abused by miscreant purveyors of scandal 
does not make any. less necessary the immunity: of the press from ‘previous 
restraint in dealing with official misconduct.’” Fourth, the vital defect of 
the statute is not repaired by the fact that the truth of published state- 
ments may be proved in defense of an action under it. Nor.is it sufficient 
to allege that such: restraints as are provided are necessary as means of 
preventing the circulation of scandal which may result in breaches ‘of the 
peace or actual crime. The repression sat up is more vicious than the evils 
so struzk at. Fifth, the statute is void on its face, by virtue of the general 
effect cf its provisions regardless of the truth or falsity of the published 
stdtements out of which this case arose. In. other words, the Court is. 
invalidating the statute by réason of its substantive provisions without 
regard to the way in which.it may have been applied in a particular case. 
A vigorous dissenting opinion was written by Mr. Justice Butler and | 
concurred:in by Justices: McReynolds, Sutherland, and Van Devanter. It 


CONSTITUTIONAL LAW IN 1930-31 | 273 


begins with the statement that the decision of the Court ‘‘gives to freedom 
of the press a meaning and a scope not heretofore recognized and con- 
strues ‘liberty’ in the due process clause of the Fourteenth Amendment 
to put upon the states a federal restriction that is without precedent.”’ 
The record shows conclusively that the statements published by Near 
were false and malicious. It'is urged that the Court, in considering the 
case, should not attempt to pass upon the validity of the statute as a 
whole, but should confine itself to determining whether in its application 
to the appellant there had been a denial of due process of law. The act 
is an exercise of the police power of the state, and the Court should 
follow its well established rule of assuming the existence of a state of 
affairs which would justify the measure for the preservation of the 
peace and good order of the state. Sharp issue is taken with the majority 
position that the act imposes previous restraint upon publication. There 
is no such ‘‘previous restraint’? within any proper meaning of the 
phrase. Attention is called to the fact that the statute imposes no re- 
straint of any kind upon publications which have not been adjudged to 
constitute nuisances. It is granted that the continued publication of 
obscene matter may be enjoined, and the dissenting justices see no sound 
distinction between such restraint and that here provided for. The opin- 
ion concludes with the rather feeling observation: ‘‘The doctrine that 
measures such as the one before us are invalid because they operate as 
previous restraints to infringe freedom of press exposes the peace and 
good order of every community and the business and private affairs of 
every individual to the constant and protracted false and malicious as- 
saults of any insolvent publisher who may have purpose and sufficient 
capacity to contrive and put into effect a scheme or program for opps 
sion, blackmail, or extortion.’’ 

It may be worth while to call attention to the fact that the present case 
represents the climax of an interesting evolution in our constitutional 
law whereby freedom of speech and press are at last effectively ‘‘national- 
ized,” or confided to the protection of the federal courts against both 
national and state impairment. The steps in that evolution may be traced 
thus: (1) Prior to the adoption cf the Fourteenth Amendment, there 
was no federal constitutional restraint upon state abridgment of the 
freedom of speech or press, since under the doctrine of Barron v. Balti- 
more“! the First Amendment does not apply to the states. (2) After the 
Fourteenth Amendment was adopt2d, the doctrine of Maxwell v. Dow“? 
and Twining v. New Jersey*® made it clear that freedom of speech and 
press are not included in the list of privileges and immunities of citizens 

“7 Peters 248, 1833. “176 U.S. 581, 1900. 
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of the United States which the states are forbidden by the Fourteenth ` 
Amendment to abridge. (3) As late as 1922, the Supreme Court, in the. 
case of Prudential Insurance’ Co. v. Cheek,“ expressed the view that 
‘neither the Fourteenth Amendment nor any other provision of the ` 
' Constitution of the United States imposes any restrictions: about ‘free- | 
dom of speech”;”’ although the precise question whether freedom of press 
and speech could be regarded as part of the “liberty”? protected by the 
due process clause seems nat to have commanded the serious attention of 
the Court. (4) Step by step, thé Court shifted its ground until it finally 
assumed the position that the due process clause: of the Fourteenth 
Amendment includes: within the meaning of the term “liberty”? freedom 
of speech and press: In 1907, Mr. Justice Harlan, in ‘a: dissenting opinion 
in Patterson v. Colorado,“ declared: “I” go further and hold: that thé 
privileges of free speech and of a'free press, belonging to every citizen’ 
of the United States, constitute essential parts of every man’s liberty, and 
are protected against vidlation by that clause of the Fourteenth Amend- 
ment forbidding a state to: deprive any person of his liberty’ ‘without due 
process of law.” Essentially the'same view ‘is expressed, less vigorously, 
by Mr. Justice Brandeis in his ‘dissenting opinion in Gilbert. v. Min- 
nesôta, ‘5 a case in which tha majority alluded to the ur but did not 
pass upon it. ` 3 

In 1928, Mr. Justice McReynolds, ma dti in Mayer ` y. Nebraska, “a 
defined ‘‘liberty’’ protected by the due process clause of the Fourteenth 
Amendment in ‘terms amply broad to include freedom of speech and 
press. He said: ‘Without doubt, it denotes not merely freedom from 
bedily restraint, but also the right ‘of the individual to contract, to engage 
in any of the common occupations of life, “to acquiré useful knowledge, to 
marry, to establish a home and bring up children, to worship God accord- 
‘ing to the dictates of his conscience, and, generally, to enjoy those privi- 

leges long recognized at ecmmon law as essential W the orderly pursuit 
of happiness by free men.” |” 
In Gitlow v. ‘New York,“ the Court, speaking’ through: Mr. Justice 
Sanford, declared : “For present purposes we may and do asstme that 
‘freedom of speech and of the press—which are ‘protected’ by the First 
Amendment from abridgment by Congress—are among the fundamental 
personal rights and ‘liberties’ protected by the due process clause of the 
Fourteenth Amendment from impairment by the states,”’ although the 
state statute under attack was held not to work such impairment. In two 
céses decided in 1927; the Court. assuméd that undue restrictions upon 
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freedom of speech were deprivations without due process of law where 
the question raised was the app_icetion of statutory provisions to particu- 
lar situations rather than the validity of the statutes themselves. These 
cases were Whitney v. Californie," in which no denial of due process 
was found, and Fiske v. Kansas,*® which reached an opposite result. The 
present case of Near v. Minnesota is, therefore, the first in which a state 
statute is held, by virtue of its gemeral character, to deprive persons of 
liberty without due process of law because it unreasonably: restricts free- 
dom of speech and press. 

‘A somewhat similar result was reached in Stromberg v. California.®° 
Here the appellant had been convizted of violating a California statute 
making it a felony to display a red flag as ‘‘a sign, symbol, or emblem of 
opposition to organized governmert or as an invitation or stimulus to 
anarchistic action or as an aid to propaganda that is of a seditious 
character.’’ It was admitted by the state supreme court that the prohibi- 
tion against displaying a red flag as a sign of ‘‘opposition to organized 
government’’ amounted to so serious an infringement of freedom of 
speech as to deprive a person of liberty without due process of law 
under the Fourteenth Amendment. Such ‘‘opposition’’ might be of a 
most orderly and legitimate character. With this view the Supreme 
Court agreed, and it set aside tke eonviction of the appellant. The only 
point at real issue'in the case was whether the conviction rested upon 
the part of the statute thus agreed to be void, or whether it might not 
be supported on the ground of violation of the provision forbidding 
the display: of the red flag as a stimalus to anarchy and sedition. Justices 
McReynolds and Butler dissentad. on these technical grounds of pro- 
eedure. 

In two cases involving the application of the due process test to state 
police legislation, the Court reopened questions heretofore settled, on the 
ground that police regulations once valid may become invalid by reason 
of the passing of time and change of circumstance. Missouri, P. R. Co. 
v. Norwood® raised the question of the constitutionality of the Arkansas 
full-crew laws of 1907 and 1913..TLese acts had been upheld in Chicago, 
R. I. & P. R. Co. v. Arkansas? and in St. Louis, I. M. & S. R. Co. v. 
Arkansas"! against allegations that they denied due process of law and 
burdened interstate commerce. The railroad now asserts that changed 
conditions and modern improvements in railroad equipment make the 
laws unnecessary for public safety, and therefore arbitrary and wanting 
in due process. While recognizing the propriety of raising the oe 

9274 U.S. 857, 1927. ©9274 US. 380, 1927. 
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the Court holds that the railroad’s allegations are not supported by evi- 
dence. It further rejects the plea that recent federal legislation affecting 
_ railroads discloses any congressionel intention to oust the state from the 
control of the problem of crew size. In Abie State Bank v. Bryan,“ the 
Court plainly implies that conditions have so changed'in twenty years 
that the Nebraska bank guaranty law, held valid in Shallenberger v. 
First State Bank® and Noble State Bank v. Haskell would now be 
wanting in due process of law by reason of the eonfiscatory burdens im- 
posed on the banks subject to its provisions. After the institution of this 
suit, however, the legislature of Arkansas so modified the law as materially 
to alleviate its burdens, so that the Court found itself unable to say that 
the statute is at present confiscetory. . 

-b. Due Process of Law and Pubric Utilities. The-case of O’Gorman & 
Young v. Hartford Fire Insurance Co." upholds the validity of a New 
Jersey statute which forbids any fire insurance company doing business 
in the state to pay to any of its insurance agents any commission ‘‘in 
excess of.a reasonable amount,’’ or to pay any agent a commission higher 
than that paid to any other agent in the state. The purpose of this was 
to provide that fire insurance rates should. be reasonable. In a brief opin- 
ion, Mr. Justice Brandeis points oat that the business of fire insurance 
is so far affected with a public interest as to permit the public to regulate 
its rates, that the agents’ commissions, being a percentage of the premium, 
bears a direct relation to the rate charged the insured. The statute. is 
therefore clearly within the field of the states’ pclice power, and ‘‘it does 
not appear upon the face of the statute, or from any facts of which the 
court must take judicial notice, thet in New Jersey evils did not exist in 
the business of fire insurance for which this statutory provision was an ` 
appropriate remedy.’’ There is a sharp dissent by Mr. Justice Van De- 
vanter, concurred in by Justices McReynolds, Sutherland, and Butler. 
Their point of attack upor the statate is that ‘the regulation does not deal 
directly with the contract to insur2. Because rates of insurance may be 
controlled by the state, it does no: follow that every agreement having 
any possible relation to the rates may also be controlled. The ‘statute per- 
mits state interference wita the right of the company to control its inter- 
nal affairs, and is accordingly ‘‘arbitrary, unreasonable, and beyond the | 
power of the legislature.’’ 

“A Florida statute of 1929 required all persons or corporations operat- 
ing motor trucks for hire between fixed termini or over regular routes to 
secure from the state railroad commission certificates of public conveni- 
ence and necessity, to file schedules of rates to be charged, to pay certain 
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taxes, and to file bond or provide insurance for the protection of persons 
and property. The act exempted from its provisions ‘‘transportation com- 
panies engaged exclusively in the transporting of agricultural, horti- 
cultural, dairy, or other farm products, and fresh and salt fish and 
oysters and shrimp from the point of production to the assembling or 
shipping point en route to the primary market,’’ or ‘‘motor vehicles used 
- exclusively in transporting or delivaring dairy products. ...’’ This act 
was held void in Smith v. Cahoon,®* in which a prosecution had been 
brought for violation of the sta-ut: against the appellant, who operated 
motor trucks under an exclusive contract with' the Atlantic & Pacific Tea 
Company. In the first place, it is pointed out that the act does not in its 
terms make any distinction between common carriers and private car- 
riers; that it imposes burdens and r2quirements upon both which can, in 
accordance with due process of law. 2e imposed only on common carriers; 
and that there is no way of separating the provisions of the act which are 
void on this ground from those waich are not. The appellant could not 
know which sections could validly ke enforced against him, and the act ' 
is therefore void for want of certainty necessary to due process in any 
criminal statute. The act, furthermoze, is void on the ground of denial of 
equal protection of the laws by reason of the exemption stated above in 
behalf of those transporting farm 2-oducts, fish, ete. The requirement of 
bond or insurance is in behalf cf public safety, and there is not ‘‘the 
slightest justification for making a distinction between those who carry 
for hire farm products, or milk or butter, or fish, or oysters, and those 
who carry for hire bread, or sugar, or tea or coffee, or groceries in gen- 
eral, or other useful commodities.’’ 

Smith v. Illinois Bell Telephone 2." raised questions as to the validity 
of telephone rates established in tke city of Chicago by the Illinois com- 
merce commission. The establishing of a satisfactory rate base was com- 
plicated by the necessity of distingtishing between the company’s prop- 
erty used for local as contrasted with interstate business, a distinction 
which the state commission had ignored. Other factors involved the rela- 
tions of the telephone company to other corporations with which it is 
affiliated as part of a large system. The case was remanded back to the 
district court for further findings cf Zact in accordance with the direc- 
tions embodied in the opinion im tha case. 

c. Due Process of Law and Taxation. Several problems of state taxa. 
tion in relation to due process of law may be mentioned briefly. Beidler 
v. South Carolina Tax Commission® applied the general doctrine of 
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Farmers’ Loan & Trust Co. v. Minnesota," decided at the last term, to 
the attempt by South Carolina to tax the transfer of certain debts owed 
by a South Carolina corporation to an Illinois testator who leaves the 
debts as part of his personal property. The debts took the form of ad- 
vances made to the company, as well as claims and unpaid dividends. The 
Court held that the debts had ro situs in South Carolina, and could not, 
conformably to due process of law, be taxed by that state. Memphis & 
Charleston R. Co. v. Pace® upheld the levy upon the property of the 
railroad of a tax for road improvements. The tax was imposed, without 
apportionment according to benefits, upon all real and personal property. 
There was a finding of general benefit accruing <o the railroad, which de- 
feated the contention that the tax was wanting in due process, which does 
not require the proof of-special benefit. In the case of Graniteville Manu- 
facturing Co. v. Query, it is held that a state may validly impose a 
stamp tax on promissory notes executed within the state, though payable . 
to banks at their places of business outside of the state. 


2. Equal Protection of the Laws 


a. Taxation—The Chain Store Tax Case. The announcement of the 
Court’s decision upon.the validity of the Indiana chain-store tax was 
awaited with nation-wide concern, not only because of the financial in- 
terest involved, but also because of the consumers’ interest in the rapidly 
growing chain-store organization. By a five-to-four decision, the Court 
upheld the validity of the discriminstory tax.*** The opinion was written 
by Mr: Justice Roberts. The Indiana statute forbids the operation of any 
gore in the state without a scate license. Those operating within the 
state one or more stores ‘‘under tha same general management, super- 
vision, or ownership” are required to pay license fees as follows: upon 
one store, three dollars; upon two to five stores, ten dollars for each 
additional store ; upon six to ten stores, fifteen dollars for each additional 
store; upon each store in excess of ten, but not to exceed twenty, a fee of 
twenty dollars for each additional store; upon each store in excess of 
twenty, a fee of twenty-five dollars for each additional store. The appel- : 
‘lant owned and operated two hundred end twenty-five chain groceries 
in the city of Indianapolis, thereby becoming liable to the payment of 
annual license fees amounting to $5,448. He sought an injunction re- 
straining the enforcement of the act against him, on the ground that it 
arbitrarily discriminated against him and thereby denied him the equal 
protection of the laws in violation of the Fourteenth Amendment. No 
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attempt was made to defend that statute as a police regulation; it was 
presented to the Court as a revenue measure levying an occupation tax. 
The issue was in point of law very simple: namely, is there sufficient 
showing of fact to justify the classifization in the statute upon the basis 
of any real differences which the law may take notice of between chain 
stores and those independently owned and operated? There was, of 
course, much dispute as to these matters. Jackson produced evidence to 
show that only twelve per cent of the retail stores of the country are 
chain stores, in contrast to sixty-thrze per cent independent stores and 
sixteen per cent department stores. Several department stores in Indian- 
apolis doing a much larger business than his paid a license fee of only 
three dollars. Chain-store firms larger than his, but with only one store 
in Indiana, also paid the minimum License. Large numbers of independent 
stores are members of ‘‘associations’’ or ‘‘voluntary chains’’ under which 
cooperative buying is carried on, and each such store pays only the three- 
dollar annual fee. He argued that the mere addition of another unit to an 
existing chain only increased the tote! seles arithmetically, in other words, 
that the volume of business of the other stores is not increased by adding 
a new one. 

The state commission, on the other hand, produced elaborate evidence 
to show substantial differences between chain stores and independent 
stores. Among these were quantity brying, buying for cash with resulting 
discounts, skill in buying, warehousing and distributing on a more ef- 
ficient basis, abundant capital, a pricing and sales policy more sensitively 
adjusted to the consumers’ needs, tetter advertising, superior manage- 
ment, standardization of store manegement, etc. Without any elaborate 
discussion of this evidence, the Court concluded that it disclosed sufficient 
differences between chain stores and independent stores to justify the 
classification of the statute. The Court said: ‘‘It is not the function of 
this court in cases like the present to consider the propriety or justness 
of the tax, to seek for the motives or to criticize the public policy which 
prompted the adoption of the legislation. Our duty is to sustain the classi- 
fication adopted by the legislature if there are substantial differences 
between the occupations separately classified. Such differences need not 
be great.” | 

A dissenting opinion was written by Mr. Justice Sutherland and con- 
curred in by Justices Van Devanter, McReynolds, and Butler. The pur- 
port of the dissent is that the evidence tends to show that the differences 
and advantages alleged to distinguish the chain stores from their com- 
petitors are not due to chain-stcrs arganization, since they are shown to 
be shared by other varieties of business associations and combinations, 
and that therefore the mere fact of nultiple-store ownership and manage- 
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ment does not provide a relevant basis of classification. The act therefore 
works a denial of the equal protection of the laws. :- . 
b. Taxation—Miscellareous. Problems of classification | in inton were 
involved in Hans Rees’ Sons y. North Carolina ex rel. Maxwell, which 
held void: a state statute, taxing a ‘disproportionately large share of 
the total business of a corporation doing business: in several states; in 
Columbus & Greenville R.' Co. v. Miller, which sustained a state tax on 
railroads, within a levee district on a mileage basis, but imposing a much 
reduced rate on railroads having ess than twenty-five miles of tracks; in 
Klein v. Board of Tax Supervisors,” upholding a state law exempting the: 
stockholders of corporations from the taxation. on their stock, provided 
* seventy-five per cent of thé corporate property is.taxable in the state, 
and as long as such corporations pay taxes on all such exempted property. 
In Storaasli v; Minnesota. it is held that. there is no denial of equal pro- 
tection of the laws in imposing upon the appellant, who resides in 
Fort Snelling Military Reservetion (a ceded district subject to exclusive 
federal jurisdiction) a higher motor vehicle tax for the privilege of using . 
the state highways of Minnesota than is paid by other non-residents using 
such highways.” 
IL IMPAIRMENT OF THE OBLIGATION OF- CONTRACTS 
The Supreme: Court has held, in'a case arising under the federal 
Revenue Act‘ of 19240 that a tax imposed on a gift fully consummated 
before the statute came into efect was arbitrary and repugnant to the 
Fifth Amendment. This doctrine ‘is applied, in the case of Coolidge v. 
Long,” to an inheritance tax assessed under the provisions of a Massa- 
chusetts statute. In 1907, a trust hed been created by one Coolidge and 
his wife whereby a large amount of property was transferred to trustees, _ 
who were given extensive powers of management: The income from the 
trust was to-be paid to the Coolidges during their joint lives, and there- 
after the principal was to be divided equally among their sons. The 
creators of the trust retained no powér of revocation or modification of 
-the terms of the trust. One of the Cooliéges: died in 1921, and the other 
in 1925, and the state thereupon attempted to collect -its.tax under the _ 
state act of 1921 upon the transfer of the principal of the trust to the 
surviving sons. The Supreme Court, speaking through Mr. Justice Butler, 
held that the gift by which this. cransfer of property was oo was 
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completed at the time of the creation of the trust in 1907, that no 
property interests vest in the heirs by reason of the death of the creators 
of the trust, since that interest had long since vested under the terms 
of the instrument itself. The tax is therefore a retroactive tax upon a 
completed gift, and as such is wantirg In due process of law. Further- 
more, the Court holds that the trust deed was a contract validly com- 
pleted, and that the state was without power by subsequent legislation, 
whether under the guise of its taxing power or otherwise, to impair the 
obligation of that contract. A long dissenting opinion filed by Mr. Justice 
Roberts was concurred in by Justices Holmes, Brandeis, and Stone. The 
dissenting judges maintain that ther2 is a valuable interest passing to 
the beneficiaries of the trust at the time of and by reason of the death 
of the creators of that trust, and that the privilege of enjoying this 
interest is a proper subject for state taxation. 


IX. STATE AND FEDIRAL RELATIONS 


: 1. State Police Power and Interstate Commerce 


A provision of the Virginia constitution requires a foreign public serv- 
ice corporation to become incorpcrated in Virginia before it can obtain 
aithority to carry on intrastate business in the state. In Railway Ex- 
press Agency v. Virginia,”* the Court sustained an order of the state 
commission refusing the appellant the right to do local business in Vir- 
- ginia on the ground that it had nct complied with this requirement. It 
was urged on behalf of the company that it was being deprived of its 
rights under the Fourteenth Amendment, as well as being subjected to 
a burden upon its interstate business by the operation of this require- 
ment. The Court finds no merit in either contention. There is no evi- 
dance that the refusal of the state tc allow intrastate business to be ear- 
ried on would, under the circumstances, burden interstate commerce; 
nor can the fact that, by incorpcrating in Virginia, the company loses 
its right to remove suits to federal courts on grounds of diversity of 
citizenship deprive it of due process of law. If it becomes a Virginia 
corporation, it does not, undér the ecnstitution, have such right of re- 
moval. 

Furst v. Brewster™ invalidated an Arkansas statute requiring a for- 
elgn corporation doing business in the state to comply with certain re- 
quirements in order to make any enforceable contract in the state. The 
requirements related to the filing oZ a copy of the corporate charter and 
a statement of assets and liabilities, th: designation of officers and agents 
in Arkansas for the service of process against the company. The Court 
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found that the requirements established by the state law operated: as a 
serious burden upon interstate commerce and were accordingly’ void: 

In‘Atchison T..& S. F. R. Co. x. Railway Commission, '* the Court sus- 
tained the validity of an order of the. California railroad commission re- 
quiring of the appellant and asscciated roads the construction of a union’ 
passenger station in the city of Los Angeles'in ‘accordance with a. plan 
outlined by the commission. After careful serutiny of the facts, the Court 
failed to find that the state had, by the issuance of this order, exercised 
any power in a field exclusively reserved to the federal government, ‘or 
had burdened. interstate. commerce, or by virtue of the expense’involved . 
in complying with the order hd deprived the Toads of PODER ae 
age process of. law. ; = RE 


2. State Taxation and Interstate Commerce 


Two cases involving the effect of state taxation upon interstate com- 
merce were decided during the last term of ‘the Court. In East Ohio Gas 
Co. v.. Tax Commission,” a state excise tax in the nature of an oceupa- 
tion tax was imposed on corporazians selling natural gas ‘to customers in 
Ohio. The tax was based on the gross receipts from the ‘sales within the 
state. Seventy-five per cent -of the company’s supply ‘of gas was brought 
into Ohio from West. Virginia end Pennsylvania. ‘The gas thus. secured 
from outside the state was pumped through’ pressure mains "to certain 
reducing: stations in Ohio.' At these reducing ‘stations, it was distributed 
throughout the network of pipe lines. traversing’ the state from which 
municipalities and individual customers were supplied: The ‘point at issue 
in the case was whether thé gas sold to the customers was immuïe from 
state tax on the ground that it had been ‘brought into the state through : 
_the channels of interstate commerce. The Court held the tax to be properly 
imposed. It pointed out that ths gas ceases-to be'a commodity moving 
in interstate commerce when it reaches the distributing stations in Ohio. | 
Speaking of the change which took place st these stations, the Court 
said: ‘The treatment and diversion of the large’ compressed volume of 
gas is-like the. breaking of an original package, after shipment in inter- 
state commerce, in order that its contents may be treated, prepared for 
sale, and sold at retail.” Consequently, the sale of the gas under these 
conditions to customers in Ohio-is not interstate, commerce, but purely 
local business, exclusively withir the local jurisdiction of the state. The 
doctrine here announced is admitted by the Court to be inconsistent with 
part of its previous opinion in the ease of Pennsylvania Gas Co. v. Public 
_ Service Commission," i in which it was held with respect: to gas piped into 
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New York from Pennsylvania that the zntire movement of the gas was 
interstate commerce, but that in the absence of contrary regulations by 
Congress the state had power to preszriba the rates to be charged to local 
customers. The Court here observes: ‘The opinion in that case must be 
disapproved to the extent that it is in conflict with our decision here.’’ 

A Tennessee statute of 1927 imposed upon concerns operating inter- 
state motor busses over the highways of the state a privilege tax, gradu- 
ated according to the carrying capacity of the busses. In Interstate 
Transit Incorporated v. Lindsey,” -his tax was held void as a burden 
upon interstate commerce. While ecnezding that a state may legitimately 
impose upon those operating motor vehicles in interstate commerce a 
fee which represents a fair contribuzion to the state for the privilege 
of using the highways, the Court emphasizes that such charges cannot 
be pushed to the point where they cesse to represent such a fair equiva- 
lent for a privilege enjoyed. The tax in this case was based, not upon 
the size or weight of the busses'or the mileage travelled, but upon the 
number of passengers carried. The tax rests, therefore, upon the earning 
eapacity of the interstate enterprise rather than upon the value of the 
privilege which it receives from tha state in the use of public highways. 
The Court is also impressed by the fact that the proceeds from the tax 
are paid into the general funds of the state instead of being allocated 
to road construction or road repairing purposes. 


3. State Taxation of Federal Instrumentalities 


A complicated and difficult problem affecting the relation between the 
states’ taxing power and federal instrumentalities was presented to the 
Court in Educational Films Corporation v. Ward.*® The New York tax 
law lays an annual tax on domestic corporations of certain classes ‘‘for 
the privilege of exercising their franchise in this state in a corporate 
or organized capacity.’’ The tax is at the rate of 414 per cent of that 
portion of the corporation’s entire income which is allocated to the busi- 
ness carried on within the state, A major portion of the appellant’s 
income is in the form of royalties from notion picture films copyrighted 
under federal law. Relying upon Long v. Rockwood,” it is argued that 
the imposition of the state tax upon the income from these copyrights 
. constitutes a tax upon a federal instrumentality which the state is power- 
less to lay. In an opinion written by Mr. Justice Stone, the Court rejects 
this view and builds up an argumert supporting the tax upon a highly 
technical interpretation of its legai character. The tax, it is said, is not 
a tax upon the entire income of tae corporation. It is rather a tax upon 

® 989 U.B. 879, 1931. 288 U.S. 183, 193L 
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the corporation’s privilege of enjoying its corporate franchise, measured 
by its net income. Viewed as such, it falls within the protection of the 
acknowledged right of & state to impose a franchise tax upon corpora- 
tions. § 0 

Those interested in fine distinetions may serutinize with curiosity Mr. 
Justice Stone’s effort to distinguish the present case from Macallen & 
Co. v. Massachusetts,®° in which the Court held that a Massachusetts tax 
on corporations, measured by income, was invalid when the income in- 
cluded interest upon federal bonds and securities. Mr. Justice Suther- 
land, who wrote the opinion in the Macallen case, dissented, and Justices 
Van Devanter and Butler concurred with him. 

A California statute imposed a tax upon common carriers of passengers 
by motor vehicles between fixed points in the state, based upon gross 
receipts: In Alward v. Johnson,* objection is made to the inclusion as 
part of such gross receipts of money received from the United States 
government under contract for carrying mail. The Court rejects the 
contention that there is any valid claim to immunity from taxation. The 
tax was not laid upon the contract for mail service; it was not laid 
directly upon any federal instrumentality; and it can be said to effect 
the operations of the federal government only remotely, if at all. 

In Susquehanna Power Co. +. State Tax Commission,** an attempt 
is made by the appellant to escape state taxation upon lands acquired 
by a licensee of the Federal Power Commission for the construction of 
a dam across a navigable river, and for the operation of a power plant 
under such license. The plea was the usual one that the state tax fell 
upon a federal instrumentality. The Court rejacts this contention, on the 
ground that the tax is imposed, not on the license from the federal 
government, but upon tae private property of the company used in its 
own business. Mr. Justice Stona, speaking for the Court, says: ‘‘The 
present case is not only controlled by the earlier decisions of this Court, 
but it would be difficult to supposa any case in which the adverse effect 
of the tax upon a governmenta_ purpose would be more remote or at- 
tenuated, or in which the assertion made would more ‘seriously im- 
poverish the sovereign power of the state to tax, than in this one.”’ 
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Governors’ Messages to Special Legislative Sessions in 1931. Since 
the publication of the article on governors’ messages in 1931, which ap- 
peared in the May number of the REVIEW, a number of states have held 
extraordinary sessions. One, Georgia, opened its regular biennial session 
on June 29. The present note presents, in so far as information is avail- 
able, the purpose for which each of the special sessions was called, the 
recommendations made by the governors, and the resulting legislation. 

Arizona. A special session of the legislature called by Governor George 
W. P. Hunt to consider unemployment, publie works, and taxation con- 
vened on December 28 and adjournsad on January 11. The results of this 
session will be discussed in a later note. 

Arkansas. Governor Harvey Parnzll convened the General Assembly 
in. extraordinary session on October 7, 1951. Two projects were proposed: 
(1) to enact legislation for the reduction of cotton planting and con- 
serving the fertility of the soil; and (2) to amend an act, passed at the 
regular session of 1931, concerning an audit of the state highway de- 
partment to expand and reinforea the authority of the highway audit 
ecmmission in the securing of needed evidence. Both of these acts were 
passed, the second in compromise form, ane the Assembly adjourned 
on October 21. 

Florida. Governor Doyle E. Carltcn has ean two special sessions 
of the state legislature since the 1931 regular session. The first met on 
June 7 and adjourned on June 26; the second met on July 6 and adjourned 
on July 25. The subject considered by both sessions is reported to have 
been that of tax reform. No informaticn could'be secured as to the outeome 
of the meetings. 

Idaho. Fast on the heels of the regular session of the legislature in 
1931, Governor Č. Ben Ross called a special session on March 6 to con- 
sider taxation. A bill considered, but not passed, by the regular session was 
recommended for adoption. A tax uvon electrical energy was also sug- 
gested. The session adjourned on March 18 after passing two tax meas- 
ures—one providing for an income tex and another for a kilowatt tax. 

Illinois. Governor Louis L. Emmerson convened the legislature in a 


t Information on the various states disenss:d has been furnished by the fol- 
lowing persons, whose cooperation is gratefully acknowledged: all special sessions, 
the American Legislators’ Association, Henry W. Toll, director; Arkansas, Governor 
Harvey Parnell; Idaho, Governor C. Ben Ross; Llinois, 0. DeWitt Billman; Massa- 
chusetts, John B. Redmond; Mississippi, David W. Knepper; New Jersey, Sedley 
H. Phinney; N ew York, the New York State Library; Pennsylvania, John W. 
Fertig; Rhode Island, Governor Norman 8 Oase; South Carolina, Zack Townsend; 
Tennessee, D. F. Fleming; Texas, Frank M. Stowarts Wisconsin, Edwin E. Witte. 
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first special session on November 5, 1931. On January 19, he issued a 
proclamation convening a secon session, although the first was still in 
progress. On February -1,:a. third session was convened, and there were 
three special ‘meetings running concurrently until February 18, when 
a recess was taken until April 19. All three sessions will probably con- 
vene atithat time to complete their business. Discussion of the purposes 
of: the Illinois sessions, as. well #8. of their results, will be deferred until 
information on the 1932 regular sessions and spécial sessions is available. 
`, Louisiana. Governor. Huey P. Long convened the legislature in special 
session on Augüst.25 to consider the problem of limiting cotton acreage. — 
Adjournment occurred on September 1,: but efforts to. ascertain ne re- 
sults. of.the session have proved unavailing. : 

Massachusetts. -Governor John B: Ely convened the Massachusetts Gen- 
eral Court in extra. session on September 28, 1931, to. consider certain 
changes.:in the compulsory: automobile liability insurance law. Defects 
which had.developed throngh experience in the administration of the law 
were explained by the- governor to the Court. He requested five specific 
amendments: (1) to permit a system of demerit rating; (2) to authorize 
a deductible policy ;' (8) to eliminate recovery-by a guest; (4) to require 
a claimant to give notice of the time and place of an injury within a limited 
time’ after the ‘accident; and (5) to strengthen the law requiring the in- 
sured to give notice to the company in the event of an accident. The state 
librarian reports that no legislation waè passed on the governor’s recom- 
mendations: Thé General Court adjourned. on November 12. 

t- Mississippi. After a lonig'struggle to secure a pledge from his legislators 
not to: impeach him if called in:o special session, Governor Theodore G. 
Bilbo finally convened the legis ature on September 29. There were two ` 
- principal tasks: (1) the enaetment of a cotton acreage limitation law, and 
(2) refinancing the state deficit. The governor’s message dealt with these 
and other matters, principally kis legislative hobbies, These included the 
-repeal of the ‘‘nuisance”’ taxes, ‘ssuance of $60,000,000 in highway bonds, 
and thé reorganization of the governing boards of the’ state institutions 
of higher education. A supplementary message of October 12 stressed 
additional topics, including: (1° ‘reduction of all state salaries, (2) erea- 
tion of a state director of employment; (3) repeal of the road overseer 
law, (4) provision of a period for redemption of property taken under 
foreclosure of mortgage, (5) cut in expense of redemption of property 
sold for taxes, (6) permission ta counties to issue refunding bonds. Aside 
from minor local dnd private bills, the legislature enacted five laws: (1) 
the cotton .acreige reduction plan, (2) sale of $6,000,000 in short-term : 
notes to care for the state deficit’ and pass it on to the next administration, 
(8) issuance of $5,000, 000 in bonds to retire. bank depositors’ guaranty 
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certificates, (4) sale of a $5,000,000 road bond issue to match federal aid, 
the proceeds of a one-half cent per gallon increase in the gasoline tax being 
pledged to retire the bonds, (5) sale cf $1,000,000 in bonds to set up an 
agricultural credit corporation. The work of the session has so far, how- 
ever, actually been fruitless. The required number of states did not con- 
cur in the cotton acreage limitation plan, and none of the bonds or notes 
have been sold, since there.was no market for them. 

Nebraska. Due to the failure of the regular sessicn to pass an appropria- 
tion act, Governor Charles W. Bryan convened a special session on June 
9 for that purpose. The session adjourned on June 20 after passing the 
necessary’ appropriations, although not in the identical form recom- 
mended in the governor’s budget. 

New Jersey. The state legislature has met in five special sessions on call 
of Governor Morgan F. Larson smee the regular session of 1931. These 
several meetings were as follows: (1) June 29 (one day), (2) October 
5-9, (3) October 26 (one day), (4) December 14 [one day), and (5) De- 
cember 80 (one day). In New Jersey, the calls of the governor for special 
sessions of the legislature are always general in character, and the legis- 
lature is not limited in the subjects it may consider. The fundamental 
problem of all the sessions was unemployment relief. The first session 
passed eleven bills, dealing with unemployment, situations demanding 
curative action, and minor amendments to the code. One new commission, 
ta operate the Philadelphia-Camden bridge, was created. The second ses- 
sion passed nine bills, all dealing with unemployment, and a concurrent 
resolution memorializing Congress to amend the Volstead Act. The third 
session passed four bills, three affecting unemployment relief and one pro- 
viding for special elections to fill vacencies in Congress. The fourth ses- 
sion passed fifteen bills. These dealt with: (1) unemployment, (2) con- 
gressional districting, (8) bidding on public contracts, and (4) organiza- 
tion and operation of banks and trust companies. The fifth session passed 
eight bills. These were for (1) appropriations for unemployment relief, 
(2) expanding the powers of the banking and insurance commissioner, 
(3) rescinding certain appropriaticns. and (4) authorizing the appoint- 
ment of a deputy state tax commissioner. 

New York. An extraordinary session of the New York legislature, called 
by Governor Franklin D. Roosevelt to meet on August 25, was ostensibly 
for the purpose of passing a law to grant immunity to witnesses called 
before the Seabury committee which is investigating the local government 
of New York City. The legislature had attempted to confer such authority 
upon this committee by resolution, but the Court of Appeals held that 
such action could be taken only by law. The law proposed for this 
purpose was passed at once, and was approved by the governor on August 
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28. On August 27, however, the governor called the attention of the legis- 
lature to the need for investigatian of other local governments in the state. 
A bill for this purpose was introcuced, but’ was not passed. On August 28, 
the governor presented a comprehensive program for the relief of unem- 
ployment. This called for: (1) ‘‘the creation of a temporary state agency 
to carry on the expenditure this winter of state moneys on public state 
work for the employment cf residents of the state; (2) authorizing 
such agency to apportion state moneys among the counties and cities of 
the state, to be disbursed by them for employment on local work useful 
to the public, and for giving necessary food, clothing, shelter, and warmth ` 
to residents of the state where useful public work could not be found for 
them; (3) the appropriation of money out of current revenues to be im- 
mediately available for the relief af distress and amelioration of unemploy- 
ment, and the laying of a tax on personal incomes to provide thé necessary 
moneys; (4) authorizing cities and counties in the state for the period of 
one year to borrow money for a tarm not exceeding three years, to be used 
by them for the employment of local residents on: local publie works; (5) 
legislation providing for a five-day week in all future contracts for labor 
on state and municipal publie works other than supervisory labor ; and (6) 
providing state money to pay soldiers’ bonuses due to World War veterans 
under the provisions of Chapter 19 of the law of 1924, ‘‘but which have 
not yet been paid because of delay in filing applications therefor.’’ All 
‘but the fourth point in this program was enacted into law. ; 

On August 31, two additional subjects were called to the attention of 
the legislature: (1) an appropriation to the state department of health 
for its campaign against infantile paralysis, and (2) amendment of laws 
providing for the construction cf bridges at Troy and Renséelaer to in- 
crease the portion of the cost ta be paid by the state. Both of these pro- 
posals were enacted into law. On September 1, the governor suggested the | 
strengthening of the laws relating to purchase and possession of certain 
types of-weapons, particularly revolvers and machine guns. A law em- 
bodying this recommendation was passed and approved. On September 
16, the governor called attention to the possibility of alleviating unemploy- 
ment in certain cities and counties by passing special acts to authorize 
the issuance of bonds for the construction of certain needed improvements 
without a vote of the people. But the legislature turned a deaf ear. On 
September 18, the governor -called the attention of the legislature to an 
inadvertent defect in the procedure in the sale of cértain state bonds and 
suggested a curative act. This was duly passed and signed, being a good 
example of the type of action that must be taken promptly if the public 
business is not to suffer, yet can rarely be teken unless the legislature 
happens to be in session at the tine. The governor’s last recommendations 
were transmitted on September 19. One requested the passage of an act 
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to enable John R. Voorhis, chairman of the board of elections of New York 
City, to be retired on full salary. This was also done. Mr. Voorhis, who 
was past 102 years of age, died within a few months after this retirement 
became effective. The final message dealt with a bill for the expenses of 
the session, which was promptly passed; and the legislature adjourned 
on the same day. 

Pennsylvania. Governor Gifford Pinchot convened the General As- 
sembly in special session on November 10, 1931, to deal with a number of 
matters relating to unemployment relief. Of eighteen proposals, six were 
approved and twelve disapproved. Tacse which were successful included : 
(1) amending the act for the construction of Pymatuning Dam to permit 
the use of part of the funds for work relief, (2) authorizing the postpone- 
ment of delinquent tax sales, (8) making an appropriation to state surgical 
and medical hospitals for charity cases, (4) appropriation to the veterans’ 
commission, (5) advancement of money to school districts, and (6) appro- 
priation of $10,000,000 to aid poor discrists, The unsuccessful proposals 
included: (1) creation of a state commission on unemployment relief, 
consisting of five persons, to solicit contributions for relief purposes, such 
contributions to be repaid from the proceeds of a ‘‘prosperity bond’’ 
issue; (2) proposal of a constitutional amendment to authorize the bond 
issue; (3) amendment of the 1931 appropriation act to establish an 
emergency fund to be expended upon order of the governor for unemploy- 
ment relief; (4) a tax upon cigarettes and billboards to provide money 
for the governor’s emergency fund; (£)amendments to the 1931 appro- 
priation act to provide departments with additional funds for giving work 
relief; (6) proposal of a constitutional amendment permitting emergency 
loans to be floated by the state (not exceeding $20,000,000) for relief, 
. after approval by one legislature (two are now required) and a vote of 
the people; (7) authorizing subdivisions to levy taxes and make appro- 
priations for food, shelter, clothing, fuel, and hospitalization for those in 
need through unemployment; (8) authorizing subdivisions, including 
school districts, to borrow on uncollected delinquent taxes; (9) an emer- 
gency increase of two cents in the gasoline tax for two years; (10) per- 
miting the state highway department to take over for construction or re- 
surfacing any street or highway in the state in districts where distress 
was great; (11) conferring additional authority to transfer money from 
the general fund to the motor license fund in anticipation of revenue, 
during the existing emergency; and (12) granting the governor authority 
to appoint commissioners, to act with similar commissioners from other 
states, for the purpose of negotiating an interstate compact looking toward 
the rehabilitation of the bituminous coal industry. The session adjourned 
on December 30. 

Rhode Island. The General Assembly of the ‘‘State of Rhode Island 
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and Providence Plantations”? wes convened in special session by Governor 
Norman S. Case on November 24, 1931. The governor presented.a short 
. message dealing with tke unemelcyment situation and recommending the 
passage of an act to create an unemployment relief commission ; to au- 
thorize municipal subdivisions, ander the supervision. of this commission, 
to issue notes to raise money for relief purposes; and to appropriate a 
surplus in the state treasury for the purpose of purchasing such notes: 
The Assembly remained in session only one day, passing the act through 
beth houses by a unanimous votz. Governor Case reports: ‘‘Both houses of 
the legislature unanimously passed this act, the minority party (Demo- 
cratic) attacking the act quite strenuously in the House, but not offering 
any substitute or making any constructive suggestions. However, when wap | 
vote came they voted for the passage of the act.’’ 

South Carolina. Governor Ib-a C. Blackwood convened the legislature . 
in special session on September 14 to consider the limitation of cotton 
acreage. The cotton bill wes passed, as were also a bill authorizing the - 
attorney-general to investigate tka price of cotton-seed in 1930 and three 
special acts pertaining to local government. The legislature adjourned on 
Poe 24, 

' Tennessee. Two extraordinary sessions of the General Assembly were 
ecnvened by Governor Henry H. Horton during 1931. The first met 
on November 16 and acjournec. on November 26; the second convened on 
November 30 and adjourned on December 20. Both were called to deal with 
fiscal problems. The failure of the first session to deal adequately with the 
balancing of the state badget led to the call of the second, which completed ` 
the task and adjourned. The governor’s call for the first session enumer- 
` ated four items: (1) grant of acthority tothe funding board (an ex oficio 
agency) to borrow money ($10,000,000) to.meet appropriations and to 
refund maturing obligations, (2) authorization of the funding board to sell 
$5,000,000 in interest-bearing cotes to retire outstanding notes issued in 
1929, (8) authorization of a similar issue of $9,000,000 in notes to refund 
1927 obligations, and (4) validation of county tax levies for 1931 and 
authorization of levies for 1932. The picture suggested by these requests 
was 80 alarming that a special committee consisting of the members of the 
finance committees of the two Eouses was appointed to suggest a remedy 
for the situation. 

This interim committee reported to the second session, recommending 
a comprehensive series of revenue measures. The call of the governor for 
this session enumerated thirty-one items, including all of the recom- 
mendations of the interim committee, twenty-one in number, and ten 
others. These subjects all releted to the enactment or amendment of 
revenue laws, except (1) enlargment of the territory for the exercise of 
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the power of eminent domain by the commission which is acquiring land 
for the Great Smoky Mountain Park, (2) correction of the code with 
reference to terms of court, and (3) enabling legislation for fiscal relief 
of local governments, | | 

The enactments finally made balanced the state budget by (1) reduc- 
ing state appropriations by $3,000,000, (2) transferring $1,200,000 from 
highway funds to the general fund, (8) allocating to the general fund the 
mileage tax of $300,000 from interstate busses and trucks, (4) levying 
a two-dollar additional automobile reg:stration fee for the general fund, 
to produce $700,000, (5) diverting interest on bridge funds to the general 
fund ($510,000), (6) amending revenue laws, to produce $500,000 more, 
(7) amending tobacco tax law, to add $800,000, (8) levying an eight cent 
property tax for schools, to yield $1,4C0,000, (9) adding one cent to the 
gasoline tax, to raise $4,000,000. In addition, an income tax law was 
passed, which, if held constitutionel, will produce $3,000,000; also 
$500,000 in other revenue measures. One hundred thirteen local bills were 
also enacted affecting mainly local finances. An automobile drivers’ license 
bill and a severance tax were defeated. Several measures were passed to 
put the handling of state finances completely into the hands of the elected 
treasurer and comptroller. The methods of collecting taxes were strength- 
ened and centralized. 

Texas. The Texas legislature has be2n convened in two called sessions 
(July 14 to August 12 and September 8 to October 3) since the adjourn- 
ment of the regular session in 1931. In his call for the first session, 
Governor Ross Sterling declared the abject to be the passage of laws for 
the conservation of natural resources. By this, oil and gas were particu- 
larly meant, as was brought out by his messages to the legislature. These 
messages, however, extended the scope of the call to thirty-one subjects, 
which ran the gamut of legislative activity. The governor’s oil and gas 
law was enacted, although in compromise form. Of the remaining thirty 
subjects, thirteen failed to produce ary legislation, while seventeen were 
fruitful. The successful proposals included (1) an appropriation for the 
enforcement of anti-trust laws, (2) an act to authorize a suit against the 
state, by the companies which have zonstructed toll bridges across the 
Red River, to determine the validity cf certain contracts with the highway 
department, (3) free tuition in high schools, (4) a new district court for 
Travis county, (5) a new court for Gregg county, (6) allowing navigation 
Cistricts to expend funds for work done outside their boundaries, (7) 
regulation of bids for depositories of municipal funds, (8) appropriation 
for the child welfare division created by the regular session, (9) regula- 
tions concerning school district treesurers, (10) election and duties of 
rural school supervisors, (11) creation of the office of criminal district 
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attorney in certain counties, (12) increase in personnel of Texas centennial 
committee from nine to twenty-one, (13) validation of the incorporation of 
certain cities and towns, (14) change in term of judges in the thirty- 
second judicial district, (15) es:ablishing a board of optometry examiners, 
(16) amendment to the bond and warrant law of the regular session, and 
(17) validating certain. bonds attempted to be issued under the bond and 
warrant law. The proposals waich failed included: (1) the creation of 
a separate conservation commission, (2) change in the production tax on 
oil from two per cent to two cents a barrel, (3) amending the law relating 
_ to county depositories, (4) amending the law relating to appeal bonds, 
(5) amending the new cgaretfs tax law, (6) congressional redistricting, 
(7) authorizing the assignment of tax liens and certificates, (8) amend- 
ing the law relating to licensing of life insurance agents, (9) allowing 
interest on unpaid state warrarts, (10) requiring candidates in primary 
elections to run for certain designated places, (11) regulation of salaries 
of county commissioners, (12) amending the law relating to consolidated 
school districts, and (18) waver of the right of the state to enter upon 
lands used by the United States for navigation purposes. . 

The second called session was known as the ‘‘cotton.session,’’ since ‘the 
governor’s chief concern, as stated in the call, was the enactment of.a law 
to limit cotton acreage. But before this session adjourned, twenty-seven 
additional subjects had been suggested by the governor for legislative 
action. Of the twenty-eight subjacts proposed, seventeen resulted in legis- 
lation, while the remaining eleven did not. Those which were successful 
_ included: (1) limitation of cotton acreage,’ (2) fixing the tax rate at'a 
lower point than the constituticnal limit, (3) release of all interest and 
penalties on delinquent taxes if paid by January 31, 1932, (4) amending 
compensation of road commissioners, (5) permitting one county to buy 
in property of its bankrupt debtors, (6) prohibiting solicitation by optom- 
etrists, (7) regulation o? fees in delinquent tax suits, (8) leasing of 
state lands in river beds for oi. and gas development, (9) tax on loan 
brokers, (10) tax on cigarette dealers, (11) oil and gas royalty audit of 
permanent school funds, (12) investment of highway funds in state 
warrants, (13) regulation of quail season in Atascosa county, (14) canal- 


` ization of the Trinity River, (12) appropriation for salaries of new dis- 


trict judges and attorneys, (16) appropriation for relief of a school dis- 
trict which had suffered from an earthquake, and (17) changes in the 
terms of certain district courts. The unsucezssful proposals included: 
(1) congressional redistrieting, which was resubmitted for consideration, 
(2) permission of codperative marketing of petroleum, (3) regulation of 
slot machines, (4) provision for tae disposition of certain fees, (5) further 
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amendment of the bond and warrant law, (6) disqualification of judges, 
(7) reduction of salaries of state employees, (8) abolition of the office of 
auditor of the prison system, (9) cf fees of district and county at- 
torneys, (10) of fees of offices in examining court, and (11) allowing the 
state prison board to bid on state printing contracts. 

Wisconsin. On November 16, Governor Philip F. LaF ollette issued a 
proclamation calling the legislature into extraordinary session on Novem- 
ber 24 to consider a program which included seventeen items. In his mes- 
sage to the legislature on the first day o2 the session, these specifications 
were explained in a masterful and'stateemanlike fashion. Stress was laid 
upon two major planks—-unemployment relief and banking reform. On 
January 19, the call was broadened to include two new subjects: (1) em- 
powering the executive council to rednes appropriations for any depart- 
ment or service up to twenty per cent if it appeared necessary for the 
state to reduce its expenditures in order to prevent edditional tax burdens 
upon general property, and (2) authcrizmg local subdivisions by action of 
their governing bodies to extend the time for payment of property taxes. 

Mr. Edwin E. Witte, chief of the legislative reference department of the 
Wisconsin Free Library Commission, reports that ‘‘there has been legis- 
lation in this special session on all subjects dealt with in the call, but the 
relief bill which has been passed do2s not correspond exactly with the 
governor’s recommendations, and the legislature did not follow the recom- 
mendation made for restrictions on chain banking, for the establishment 
of clearing-house associations, or on stasilization of industry through re- 
duction in hours of labor. . . . The appropriation for relief is approxi- 
mately $6,500,000, instead of somsthing like fifteen to seventeen million 
dollars recommended in the message. The relief bill passed has no tax- 
Temission feature, and leaves the unemployment relief commission out 
of the picture. The funds, however, are raised by a surtax upon incomes 
and a chain store license tax which wa3 recommended by the governor.”’ 
“Chapter 29 (of the laws of the special session) was passed in response to 
the several items in the governor's call relating to emergency relief and the 
raising of revenues therefor. It do2s not in all respects, however, carry out 
the governor’s recommendations. For mstance, there was no provision in 
the bill as passed for a direct redtct:on of taxes on property, and the 
industrial commission, instead o? the unemployment relief commission, 
was given the administration of the act.’’ The legislature also redistricted 
the state under the 1930 census. 

The two proposals contained in tke supplementary proclamation of 
January 19 were both adopted. Legislation was enacted to authorize 
cities, villages, and towns to extend the time of payment of taxes on real 
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estate assessed in 1931 to persons who are unable to pay such taxes, until 
June 1, 1932, and also to authorize the executive council to reduce appro- 
priations already made Zor tha Eennium by not to exceed twenty per cent. 
Although the governor in his first message specifically expressed opposi- 
tion to flat salary reductions for state employees, his later recommendation 
that appropriations be redueed may to some extent have the result of re- 
ducing state salaries.‘ . HARVEY WALKER 


Ohio State University. 


Direct Primary Legislation in 1930-31: Although the legislature of 
every state in the Union was in regular session in 1930 or 1931, the harvest 
of enactments pertaining to ths direct primary is relatively meagre. 
Among the more importent pieces of legislation are the new laws of Idaho 
and Alabama, and the repeal of the presidential primary in Michigan. © 

The Idaho law is noteworthy Eecause it marks the return of the direct 
primary as the method of nominating to all state-wide offices in this state. 
It will be remembered that in 1219 Idaho, after ten years of experience 
with direct nominations, restorec to the convention power over nomina- 
tions to the important offices of United States senator, representative in 
Congress, and all state offices elected by the state at large.? The new direct 
primary law extends to all naticnal, state, district, and county offices,® 
and to all political parties casting ten per cent of the vote at the preceding 
general election.* The date is the fourth Tuesday of May.® To qualify as a 
candidate for nomination, an aspirant must file a declaration of candidacy 
and a petition signed by 200 to 330 voters, not more than twenty-five of 
whom may be from the same coun:y (in the case of state offices), and pay 
a small filing fee Names are rotated on the ballot.’ Permanent regis- 
| tration 3 is provided for, brut there is no party enrollment or challenge, and 


Ona significant unemployment compensation law enacted at this same special 
session, see pp. 800-311 below. 

1 Legislation governing registration, absent voting, and corrupt practices is not 
included in this summary unless it related exclusively to the primaries. Kentucky, 
Louisiara, Mississippi, South Carolina, and Virginia held sessions in 1930 only; 
the legislatures of Illinois, Kansas, Maine, Massachusetts, New Hampshire, New 
Je ersey, New York, Rhode Island, Texes, and Utah were in regular or special 
session in both 1930 and 1981; while im the remaining thirty-three states the legis- 
latures were in session in 19£1 only. he 1981 session laws of Arizona and Penn- 
sylvania were not available when this note was prepared, and the legislation of 
those states is not included. The Pennsylvania legislature, after a long session, ad- 
journed without passing Governor Pinchot’s election bills, See N.Y. Times, June 7, 1981. 

1Goneral Laws of Idaho, 1919, p. 372. l 

* General Laws of Idaho, 1931, ch. 18, sac. 1, p. 30. 

‘Ibid, sec. 2, p. BL, l 5 Ibid., sec. 3, p. 81. 

° Ibid., secs. 5-8, pp. 31-34, ` | ' Ibid., see. 11, p. 85. 

t 
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at the primary the voter is given the balot cf the political party with 
which he says he is affiliated.® A plurality vote is sufficient for nomination.° 
The party platform is drawn up after the primary by a convention com- 
posed of candidates for national and state office and the chairmen of the 
party county committees. This body also 2hooses the delegates to the na- 
ticnal nominating conventions, and elests the chairman and other members 
of the state central committee.! The corrupt practices provisions of the 
act contain no novel features. 

The new Alabama statute follows tie lines cf the old law, with two im- 
portant exceptions.“ The bitter controversy between the supporters and 
opponents of Thomas J. Heflin is reflected in the regulations governing 
eligibility for candidacy and qualificstions far participation in the pri- 
mary. Persons whose names appear cn the ballot must possess ‘‘the po- 
litical qualifications preseribed by the governing body of his political 
party,’’* and those who vote in the primary must also meet whatever 
tests are imposed by the political committees.* The law specifies that the 
test for qualifying as a candidate and farzicipating as a voter need not be 
the same, thus giving the party commit-ees a 2ance to juggle these provi- 
sions as party exigencies seem to require Finally, on the primary ballot 
itself is printed the statement: ‘‘Bv casting shis ballot I do pledge my- 
self to abide by the result of this primary ele2:ion and to aid and support 
all the nominees thereof in the ensuing general election.” Certainly, Ala- : 
bama has left nothing undone to make the rôle of ‘‘bolter’’ as unpleasant 
as possible. | 

The only other important change in the Alabama law is the abandonment 
of preferential voting and the substitution of a second, or ‘‘run-off,’’ pri- 
mary for assuring a majority choice. 

The repeal of the Michigan presidentiel primary can hardly be viewed 
as a great loss by those favoring dir2ct ecntro! of the nominating process. 
The only means of control in this lax was the preference vote, the dele- 
gates being chosen by the state convention, and friction between the popu- 
lar preference and the individual preferences of the delegates frequently 
resulted." The new law eliminates the presidantial preference feature and 
provides that delegates to the national ecnvention shall be selected as the 
state central committees of the parties prescrite. Michigan’s action leaves 


* Ibid., sec. 11, p. 87, and ch. 220, p. 425. ? Ibid., eh. 18, sec. 81, p. 48. 

19 Thid., secs. 24-27, pp. 41-42. 4 Ibid., secs. 18-19, pp. 38-89. 
2 General Acts of Alabama, 1981, No. 56, pr. 73-6. 

4 Tbtd., sec. 9, p. 76. is Ibid., sec. 11, p. 76. 


5 Ibid., sec. 16, pp. 78-79. 

* Ibid., sec. 14, p. 78; sec. 29, p. 84. i 

1 See Overacker, The Presidential Princry, p. 02, for instances. 
u Public Acts of Michigan, 1931, No. 118, p. 179; No. 200, p. 330. 
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only fifteen mandatory presidential primary laws in operation as we ap- 
proach the national conventions of 1932.1° 

Mississippi has codified its primary election law;* New Jersey has 
completely revised the act regulating elections 1 ind Ohio has amended 
the election code passed in 192€, In none of these cases, however, have 
important changes been made in the nominating machinery. Virginia pro- 
vided for a collation, revision, and codification of election laws, which i is 
to be considered during the regular session of 1982.78 

With the exception of the Idaho law already noted, there have been Jes 
important changes in the offices or the parties to which the direct primary 
applies. North Carolina has extended the primary election law to several 
more counties,** and a number of states have made it possible for cities 
or towns to use the direc: primary in making nominations to local offices. 
Tlingis has amended the provisions governing the applicability of the pri: 
mary to certain offices without: making any important changes.* Rhode 
Island has passed a uniform caueus act for all towns, which supersedes all 
special acts except that epplying to the town of Westerly.” The new Ala- 
bama act remains optional as before, but a new section provides that a 


party shall be presumed to have accepted the provisions of the act unless - 


its state executive committee files a statement to the contrary at least sixty 
days before the primary.” _ . 

Oregon has joined the list o2 states providing for non-partisan nomina- 
tion and election of judges. Names of candidates for the supreme, circuit, ` 
and district courts are to be printed on a special judiciary ballot without 
party designation. The names of the two candidates who poll the highest’ 

number of votes in the primary appear upon the final election ballot.” 

Important changes in the definition of a political party and the regula- 


“These states, in the order in which the primaries are to be held in 1932, 
are as follows: New Hampsiire, North Dakota, New York, Wisconsin, Minois, Ne- 
braska, Massachusetts, Pennsylvania, California, Sonth Dakote, Maryland, Ohio, 
New Jorsey, Oregon, and West Virginia. Since 1928, Indiana as well as Michigan 
has repealed its presidential primary law. 

£ Laws of Mississippi, 19£0, ch. 277, p. 582. 

™ Acts of New Jersey, 1980, ch. 187, p. 671. 

™ Legislative Acts of Ohio, vol. 114 (1981), pp. 679-714. 

* Acts. of Virginia, 1930, ch. 137. p. £50. 

“Public Laws of North Carolina, 1231, ch. 16, p. 19; eh. 98, p. 123; eh. 108, 
p. 140; ch. 190, p. 246; ch. 208, p. 25%; and ch. 450, p. 762. 

* Laws of Minnesota, 1931, ch. 2, p. 8; Laws of New York, ch. 721, p. 1578; 
Aots of South Carolina, 1930, No. 735, p. 1252. 

* Laws of Illinois, Act approved June 18, 1931, p. 556. ` 

x Acts and Resolves of Rhode Istand, 1930, ch. 1515, pp. 75-97. 

3 General Acts of Alabamc, 1931, No. 56, ses. 1, p. 73. | 

© General Laws of Oregon, 1931, zh. 847, p, 607. 


LEGISLATIVE NOTES AND REVIEWS 297 


tions governing the formation of new parties have been made in Illinois. 
Groups casting five per cent or more of the vote for governor in the last 
‘general election are defined as ‘‘established political parties’* within the 
meaning of the direct primary law. A new party may be formed by 
filing a petition signed by not les3 than 25,000 qualified voters. If at the 
next election it polls five per cent or more of the vote, it becomes an ‘‘es- 
tablished political party.’’# From now on, independent nominations like- 
wise will require the signature of 25,000 (instead of 1,000) qualified 
voters,*? | - 

The changes in the dates of primaries in 1930-31 show a tendency to 
push them earlier rather than later, although Idaho is the only state to 
shift from fall to spring. °? New Jersey Las set the third Tuesday in May as 
th: date of the primary in non-pr2sidential as well as presidential years ;** 
Oklahoma has changed from the last to the first Tuesday in July;** and 
Alabama from the second to the irst Tuesday in June.** The new Missis- 
sippi code fixes a definite date for the primary instead of leaving the state 
committee some discretion in the matter.** 

Amendments affecting qualifications for participation in the primary 
show the greatest diversity. North DaEota has repealed the party enroll- 
ment ‘feature of its law, and now dspends entirely upon the challenge 
method.** The new Idaho law, discussed above, makes no provision for 
party enrollment. On the other hand, the provisions of Alabama and New 
Jersey are designed to make it extremely difficult for any but bona fide 
members of the party to vote in its primary. The Alabama regulations 
have already been considered. New Jersey has made more explicit the 
tests of its tightly closed law, and has added an entirely novel provision. 
Any voter who within one year preceding any primary election has con- 
tributed toward the campaign funds of a political party will not be eligible 
to vote in the ballot box of any other political party at such election.*® So 
far as the writer is aware, this is the first time that contributing to a cam- 
paign fund has been included in the tests of party membership. Colorado, 

* Laws of Ilinots, 1931, Act approved July 7, 1931, sec. 4, p. 550; Act approved 
June 29, 1931, p. 557. 

= Ibid., Act approved July 7, 1981, sec. €, p. 550. “Jbtd., sec. 5, p. 55L 

a General Laws of Idaho, 1931, ch. 18, sec. 3, p. 81. The date is changed from the 
frst Tuesday in August to the fourth Tussday in May. 

# dots of New Jersey, 1980, ch. 1&7, Art. xx, par. 305, sec. 40. Formerly the date 
was the third Tuesday in June in non-presidential years, 

# Session Laws of Oklahoma, 1931, ch. 29, Art. I, sec. 8, p. 84. 

= General Aots of Alabama, 1931, No. 54, sec. 5, p. 74. 

" Laws of Mississippi, 1930, ch. 277, p. 5682. 

* Laws of North Dakota, 1931, 2h. 188, p. 221. Party enrollment was provided 


Zor in 1911. 
# Acts of New Jersey, 1930, ch. 187, Art. xx, par. 810, sec. 45, p. 671. 
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| Kentucky, and New York have amended the party enrollment features of 
their laws in minor particulars.” 

Very few. important changes eoncern the procedure governing the plac- 
ing of names upon the primary ballot. Idaho and Ilinois now require 
. declarations of candidacy, as well as petitions,“ and several states have 
made minor changes in the dates of filing petitions and the provisions for 
withdrawal.“ 

Rotation of the names on the primary ballot is provided for in the new 
Idaho law for the first time,‘ and Michigan has amended its rotation 
provision.“ However, the most interesting provisions affecting the `ar- 

rangement of the ballot reflect eoncerning growing out of the ‘‘Senator 
© Norris’’—‘‘Grocer Norris” fares which arose in Nebraska in the 1930 
primaries, Nebraska lawmakers have attempted to eliminate the repetition 
of such a dilemma by providing that when two or more of the surnames of 
candidates for the same office are the same in spelling or sound, the officer 
responsible for preparing the primary ballot, upon request of either candi- 
date, shall print his postoffice address and occupation after his name on the 
ballot.“® Michigan has incorporat2d a similar safeguard into its law,“ and 
California makes it possible for the candidate to have inserted after his 
name on the ballot words designating his profession or occupation, the 
title of a public office which he holds, or the fact that he is the incumbent of 
the office for which he is seaking eledtion.*? 

Alabama’s conversion to the sezond, or ‘‘run-off,’’ primary“* (men- 
tioned above) leaves Maryland the only state in which preferential voting 
survives as a method of assuring nomination by a majority of the voters,* 
Oklahoma, whose experiment in preferential voting met an early death 
at the hands of the courts, has had the ‘‘run-off’? feature of its 1929 act — 
upheld by the state supreme court.“ In 1931, Oklahoma. extended this 


# Session Lawa of Colorado, 1981, zh. 91, p. 381; Acts of Kentucky, 1930, ch. 
48, p. 114; Laws of New York, 1931, eh. 244, p. 626. 

“ General Laws of Idaho, 1931, ch. 18, secs, 6-8, pp. 31-34. 

. “Laws of IUinots, 1931, Act approved July 7, 1981, p. 558; Laws of Indiana, 

1981, ch. 156, p. 550; Publio Aots of Michigan, 1981, No. 200, p. 330; Laws of Ne- 
braska, 1931, ch. 51, p. 165; Session Laws of Oklahoma, 1981, ch. 29, Art. 1, ses. 1, 
p: 89; and Laws of South Dakota, 1931, ch. 145, p. 191. | 

“General Laws of Idaho, 1931, ch. 18, sec. 11, p. 85. 

“ Publio Acts of Michigan, 1931, No. 200, p. 889. 

“Laws of Nebraska, 1981, ch. 61, p. 169. 

a Publio Acts of Michigan, 1981, No. 200, p. 388. 

“ Statutes of California, 1931, ch. 1076, p. 2272. 

“General Acts of Alabama, 1981, No 66, sec. 14, p. 78, and sec. 29, p. 84. 

# Eleven states have tried preferential voting. See Merriam and Overacker, Pri- 
mary Elections, pp. 88-85. Florida abandoned preferential voting in 1929. = 

"NZ. Times; May 28, 1980. 


LEGISLATIVE NOTES AIND REVIEWS 299 


feature to cities and towns of not less tkan 5,000," and both Oklahoma 
and North Carolina modified the datails of their run-off laws slightly.® 

Hereafter, in order to receive a nomination in Maine not only must one 
receive the highest number of votes, but the number received must equal 
the number of voters required to plaee a name on the ballot by petition. 
Washington now requires a candidate nominated by a ‘‘written in” or 
‘‘sticker’’ vote to pay the filing fee required of those whose names appear 
on the ballot.5# No candidate for nomination in a primary election in South 
Carolina may be required to resign trom ary other office held by him as 
a condition for entering that contest. 

Minor changes in the provisions governirg party committees and con- 
ventions have been made by California, Idaho, Missouri, New Jersey, 
South Dakota, and Texas." 

The only notable attempt to regulate expenditures in primary cam- 
paigns is found in the new Maine law. This act, which takes the place of 
the admittedly ineffective provisions of tae law adopted by popular initia- 
tive in 1911,5" requires complete pre-election publicity of all expenditures 
made by or on behalf of candidates, requires the publication of these state- 
ments in daily or weekly newspapers, ar.d abandons any attempt to place 
‘a limitation upon the amount spent by or on behalf of a candidate. The 
new Idaho law limits both the amount and the character of expenditures, 
but requires post-primary publicizy only, and makes no attempt to con- 
centrate responsibility for expenditure or to insure publicity of the state- 
ments filed.5° | 

The primary legislation of the lst two years shows no trend toward 


Session Laws of Oklahoma, 1931, ch 32, Art. 1r. 

a Tbid., ch. 29, Art. 1, sec. 2, p. 90; Public Laws and Resolutions of North Caro- 
lina, 1931, ch. 254, p. 811, 

= Laws of Maine, 1931, ch. 75, p. 57. 

“ Laws of Washington, 1931, ch. 14, p. 54 

% Acts and Joint Resolutions of South Caro'ina, 1930, No. T18, p. 1226. 

= Statutes of California, 1931, ch. 1002, p. 2004 (composition of eounty com- 
mittees); General Laws of Idaho, 1931, 2h. 18, secs, 24-27, pp. 41-42 (composition 
and duties of state convention); Lawa of Misscurt, 1981, p. 208 (election of ward 
committees in cities of 5,000 or more’; Acts of New Jersey, 1931, ch. 374, p. 948 
(date of meeting of county committee), and ch. 42, p. 86 (composition of party 
convention); Laws of South Dakota, 1931, ch. 146, p. 192 (proposing names of 
precinct committeemen) ; General Laws of Texas, 1930 (special), ch. 4, p. 4 (giving 
supreme court power to mandamus members of party committees to compel per- 
formance of duties imposed by law}. 

“Laws of Maine, 1913, ch. 221, p. 523. For a disension of the defects of this 
law, see O. O. Hormell, Cost of Primaries aad Elections in Maine (Bowdoin College 
Bulletin No. 157, Municipal Research Ferles No. 6). 

"Laws of Maine, 1931, ch. 268, p. 238. 

"General Laws of Idaho, 1931, ch. 18, secs. 18-19, pp. 38-39. 
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novel lines of experimentation or radical reconstruction of the nominating 
‘machinery. It exhibits, rather, an acceptance of existing legislation in its 
broad outlines and a tendency to deal with minor defects as they become 
apparent. f LOUISE OVERACKER. 
Wellesley College.  : | 


_ The Wisconsin Unemployment Compensation Law of 1932. Ever 

since the adoption of an unemployment insurance act by Great Britain in 
1912, the subject of such social lezislation has found a widespread academic 
interest in the United States. Tha post-war enactments of labor insurance 
legislation by Italy, Russia, and Germany indicate the growing concern 
of industrial nations over the problem of labor security. From 1912 to | 
1927, nine governments ereated some system of unemployment insurance,* 
American labor economists and political scientists have watched with 
interest these foreign experiments. In Wisconsin, largely as a result of 
the influence of certain member: of the University faculty, the problem 
of unemployment insurance has been under political consideration for ten 
years. The first bill was ‘ntroduced in the 1921 session of the legislature, 
and similar measures have been proposed in every subsequent session.” 
Throughout the past decade, the discussion in Wisconsin of the problems 
of such legislation has been continuous. Due to the magnitude of the un- 
employment problem during the present depression, interest and study 
have been heightened here as well as in other states. In 1931, thirty-three 
unemployment insurance bills were introduced in seventeen states. In 
Congress, Senator Wagner of New York proposed that the federal govern- 
ment render assistance to those states setting up systems of unemployment - 
insurance. And six states appointed committees to study the problem of - 
such insurance.* 

In the regular 1931 session of the Wisconsin legislature, three different 
bills dealing with unemployment insurance were introduced, and lengthy 
hearings and- conferences were bald at which representatives of labor, 
industrial leaders, and economic experts discussed the relative benefits and 
detriments of unemployment insurance legislation. No agreement on these 
bills proved possible, and no vote was taken by the legislature. Instead, the 
legislature created a special interim committee on unemployment to study 

*Great Britain, Italy, Russia, Austrie, Queensland, Poland, Irish Free Btate, Bul- 
garia, and Germany. 

3 Report of the Wisconsin Legislative Interim Committee on Tasnniient (No-. 
_ vember 10, 1931), p. 88. 

ie California, Colorado, Connacticut, Ilinois, Indiana, Maine, Maryland, Massachu- 
setts, Michigan, Minnesota, Missouri, New York North Dakota, Ohio, Pennsylvania, 
Washington, Wisconsin. 21 American Labor Legislation Review, 338 (Sept. 1941). 

“California, Massachusetts, New York, Ohio, Oregon, Wisconsin. Ibid. 


LEGISLATIVE NOTES AND REVIEWS ` 801 


unemployment insurance and related prcblems.5 The resolution instructed 
the committee to report back to a special legislative session, if called by 
the governor the following fall. 

The interim committee, composed of zwo senators, three assemblymen, 
and two private citizens, conductec investigations and held hearings 
throughout the state. The evidenc2 on uremployment collected by the com- 
mittee proved shocking to those who hac previously thought that Wiscon- 
sin was in a sounder economic ecndition than most other American com- 
monwealths. One out of every six wage-earners in the state, it was learned, 
is wholly unemployed. And if lost time due to less than full-time employ- 
ment is also taken into consideration, tie total amount of unemployment 
1s equivalent to one-quarter of all the wage-earners in the state being 
entirely without jobs. In other words, tae committee learned that there is 
relatively more unemployment in. Wisccnsin today than in Great Britain.’ 
The Wisconsin industrial commission estimated on September 15, 1931, that 
83,000 factory workers and 56,000 other workers were totally unemployed. 
Since September, 1929, the average weekly hours worked by factory em- 
ployees has declined twenty per cent.’ In October, 1929, the ten state em- 
ployment agencies reported a ratio of 128 applicants for every one hundred 
jobs; in October, 1931, the ratio hac changed to 249 applicants for every 
one hundred jobs.’ 

Unemployment, the committee learn2d, is caused by a variety of forces, 
and can be classified into different tyres. Persistent or chronic, seasonal, 
technological, depressional or cyclical unemployment—these are the 
groupings under which the committze 2lassified the problem of unemploy- 
ment.® While the dramatic natare cf depressional unemployment has 
called attention to this problem; the committee nevertheless refused to for- 
get that we have always had the other types of unemployment, in good 
times as well as in bad? ` 

The committee felt that the salution of the long-run problem of unem- 
ployment lies in providing a more ad2quate and orderly system of relief 
for the unemployed, and in making al the progress possible in so organiz- 
ing industry as to keep workers steadily employed. It consequently pro- 
posed that industry set up reserves for unemployment, just as it now does 
for depreciation costs, taxes, interest, and dividends. Unemployment 
insurance is, in effect, an extension cf the reserve principle to cover the 
regular. workers in industry as well as the bond- and stock-holders. Within 


6 Joint Resolution 118, 1931 session o2 Wisconsin legislature. 

° Report of the Wisconsin Legislative In:erim Committee on Unemployment, p. 7. 
T Ibid., p. 14. * Ibid., p. 15. 

* Tbid., p. 8. ac , p- 12. 

n Ibid., pp. 84-35. | 
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reasonable limits, ee committee argued, the worker should be assured a 
similar security of income. If he cannot be given regular employment, he 
should be paid some compensation while unemployed. To provide for such 
compensation, his employer should build up an unemployment reserve. 
This reserve should be made a pert of the reccgnized cost of production. 
‘The maintenance of idle men siculd come to be regarded as analogous 
to the maintenance of idle machinery ; both should be seen to be part of 
the necessary expense of doing business which must be covered by the price 


charged for the product.”’ The cost of maintaining unemployment re- -` 


serves, the committee was convinced, would impel employers to experi- 
ment with techniques of employment regularization, just as the cost of ac- 
cident compensation has stimulated the movement for increased industrial 
safety.15 In addition to such a stimulation to regularization in normal 
years, unemployment insurance wculd, on the one hand, discourage some of 
the undue expansion of prosperous times and, on the other, put additional 
purchasing power into. the hands of the workers in time of depression.” 
' The committee frankly recognized that unemployment compensation 
is only part of a complete progrem for coping with the unemployment 
problem. Such compensation should be supplemented by a reduction in 
working hours and by the development of a public works program for use 
in periods of prolonged depression.*® 

Thus, as part of its entire uremployment program, the Wisconsin 
interim committee recommended the adoption of unemployment insurance 
or compensation legislation. The special session of the 1931 legislature 
passed the act introduced by the committee; and on January 28, 1932, 
Governor LaFollette signed the measure. 

The Wisconsin unemployment compensation act begins with a detlara- 
. tion of publie policy, which asseris that unemployment has become an 
urgent public problem grevely affecting the health, morals, and welfare 
of the people. The burden of irregular employment, the declaration. con- 
tinues, now falls directly and with crushing force on the unemployed 
worker and his family, and results also in an excessive drain on agencies 
for private charity and fcr public relief. Instead, the statute declares, 
the industrial and business units of the state should pay at least a part of 
this social cost caused by their own irregular operations." 

“The economic burdens resulting from unemployment,’ declares-the 
statute, ‘‘should not only be shared more fairly, but should also be de- 

# Ibid, p. 86. 4 Ibid, pp. 57-88. 

4 7bid., p. 88. = Ibid., p. 42. 

#The Assembly vote was 68 to 15; the Senate vote, 19 to 9. 
# Laws of Special Session of the 1931 Wisconsin Legislatures, ch. 20, sec. 2, 108.01 


(1). 


LEGISLATIVE NOTES AND REVIEWS 303 


creased and prevented as far as possitle A sound system of unemploy- 
ment reserves, contributions, and beneïts should induce and reward 
steady operations by each emplcyer, since he is in a better position than 
, any other agency to share in and to reduce the social costs of his own 
irregular employment. Employers and 2mployees throughout the state 
should coôperate, in advisory ecmmittees under government supervision, 
to promote and encourage the steadizs; possible employment. A more 
adequate system of free public emplayment offices should be provided, 
at the expense of employers, to places workers more efficiently and to 
shorten the periods between joos. Education and retraining of workers 
during their unemployment should te encouraged. Governmental con- 
struction providing emergency relief though work and wages should be 
stimulated. A gradual and constructive solution of the unemployment 
problem along these lines has Fecome am imperative public need.’’2® 

The act provides a period of a yeer ard a half during which employers 
may set up voluntary systems o- unemployment compensation. If by June 
1, 1983, the employers of not less then 175,000 workers have voluntarily 
established plans approved by the state industrial commission, then the 
compulsory state system will not ke put into operation, and no other em- 
ployers will be compelled to sət up employment reserves.!® If the com- 
pulsory state system should nat come into operation, the industrial com- 
mission is empowered to supervise tne operation of the voluntary plans of 
insurance. Even if such a widespread system of voluntary unemploy- 
ment compensation should not be established before June, 1933, the statute 
permits the industrial commission to exempt from the state system any 
employer who, under a plan adproved Dy the commission, guarantees his 
employees forty-two weeks of work or wages a year for at least thirty- 
six hours a week.” As a condition of granting such exemption, the commis- 
sion may require the employer to furnish security sufficient to assure the 
payment of all promised benefits.** 

The compulsory state compensatior plan covers employers who have for 
four or more months within the preceding year employed ten or more 
persons. The four-month provision will result in an exclusion of the most 
seasonal industries. The act sdec:fcally exempts farm laborers, domestic 
servants, employees in a governmental unemployment relief project, pub- 
lie officers, teachers, persons unable cr unwilling to work normal full- 
time, employees of a railroad engaged In interstate commerce, and employ- 
ees engaged in logging operations.** If £ person has received $1,500 or more 


3 Ibid, sec. 2, 108.01 (2), (3). » Tbid., see. 1 (1), sec. 3 (1). 
» Ibid., sec. 3 (5). 2 Jbid., sec. 2, 108.15 (1). 
2 Ibid., sec. 2, 108.15 (4). # Ibid, sec. 2, 108.02 (e). 
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in wages during the past year, he is barred from the benefits of the act.?* 
Nor does the statute apply to any employee who has not been a resident of 
Wisconsin for the two years prezeding the beginning of his period of un- 
employment, or who has not beer gainfully employed in the state for forty 


weeks within such two-year period.” If an employee loses his job through 


misconduct, if he leaves it voluntarily without good cause attributable 
to his employer, if he leaves his employment because of a trade dispute, or 
if an ‘‘act of God”’ closes his plaze of work, then he is not eligible for em- 
ployment compensation.2* Moreover, an employee is no longer eligible if 
he refuses to accept suitable employment when offered to him through the 
district public employmant office. 
The Wisconsin eompulsory state plan differs i in its financial aspects from 


the systems of England and Germany. The English system of unemploy- ` 


A 


ment i insurance divides the costs among the employer, the employee, and 
the state ; while the German plan salls for contributions from the employer 
and the employee. The new Wisconsin statute, however, places the entire 
cost upon the employer alone. It treats unemployment as a cost of produe- | 
tion, like dépreciation or accident compensation, and insists that this cost 


be included among the overhead expenses of the business. Moreover, the - - 


European systems require contritutions from employers regardless of the 
nature of their- business or the amount of unemployment in their estab- 
lishments.* In both the British and German systems, the funds from all 
employers and employees in all Industries and in all establishments are 
pooled together. The Wisconsin law, on the other hand, provides a separate 
fund for each employer and adjus:s the payments of each according to the 
amount of unemployment in his own establishment. The responsibility of 
each employer for the unemployment in his own business is thus made 
clean-cut. By this method it is hoped that individual employers will be 
induced to exert their maximum efforts to reduce the amount of unem- 
ployment in their own establishments. The Wisconsin statute thus bor- 
rows more from the American experience with industrial accident com- 
pensation law than from the European legislation on unemployment in- 
surance. Each employer, except those establishing voluntary plans, is 


M Thid., sec. 2, 108.04 (5). = Thid., sec. 2, 108.04 (8). 
= Ibid, see. 2, 108.04 (5). # Ihid., sec. 2, 108.04 (6). 
-™ The British unemployment insurances law of 1920 provides for payments on the 


‘following ratio for each employee per week: employer, 8¢; employee, 8¢; the gov- 


ernment, 4¢. This amount does not vary with different industries and under changing 
conditions. Commons and Andrews, Prinotples of Labor Legislation (1927), pp 
488-9. The German act of 1627 provičes that the employers within each district 
of the country shall pay 11% per cent of the wage pay-rolls and .the employees 


. 134 per cent of their wages, until a reserve is established sufficient to care for 


600,000 unemployed workers for three months; then the rate for a district may 
be lowered. 28 Monthly Labor Review, 91 (Jan., 1929). 
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required to pay into a state fund an amcunt equal to two per cent of his 
pay-roll. Whenever an employer’s acczunt amounts to $55 per employee, 
his contributions are to become one par cent; and whenever his reserve 
reaches the sum of $75 per employee, Le is required to pay no further con- 
tributions.*® 

Under the Wisconsin state p_an, an unemployed worker receives com- 
pensation for total unemployment at the rate of fitty per cent of his aver- 
ace weekly wages; however, he may noz receive more than $10 nor less 
tkan $5 a week.®° A waiting period of two weeks is established before which 
an unemployed worker becomes eligiale for compensation ;** nor may he 
receive more than ten weeks of benefics a year.*? These benefits are to be 
paid by the industrial commission zc ech unemployed worker from his 
employer’s account in the state fund €? The amount of benefit payable to 
an unemployed worker obviously is trus limited by the amount of money 
accredited to his employer’s aecouns.** 

The administration of the act cals for a close coöperation with the state 
employment agencies. Any elsimant of benefits must give notice of his 
unemployment to the public employment office for the district in which 
he was last employed; likewise, the industrial commission may require 
from each employer notificatian of the total or partial unemployment of 
his employees.® Claims for benefits must be filed with the superintendent 
of the district employment office or with a deputy of the industrial com- 
mission.®® The statute provides mechinery for appeals from the finding of 
the superintendent to a district adDeal board, then to an examiner of the 
commission, and finally to the commission itself.** Inasmuch as the eff- 
cient operation of this system depends apon the use of the public employ- 
ment offices, the commission is empowered to create as many employment 
districts and district appeal boards, and as many free public employ- 
ment offices, as it deems necessary.** With the objective in mind of stabiliz- 
ing employment, the commission may eppoint advisory committees of em- 
ployers, employees, and representa:ives of the public to assist the com- 
mission and to promote the regular‘zetion of employment.®* The cost of 
the state administration is to be born2 by the employers, each contributing 
two-tenths of one per cent of his pay-roll for this purpose.*° 

Since many members of tke legislasure and many of those appearing 
before the legislative interim ecmmittee that drafted this measure felt 
that it is better to give the unemployed laborer work and wages than to 


» Laws of Special Session of the 1981 Wisconsin Legislature, ch. 20, sec. 2, 108.18. 


© Thid., sec. 2, 108.05 (1). " Jbid., see. 2, 108.04 (4). 

" Jbid., sec. 2, 108.05 (8). = Jbid., sec. 2, 108.03 (1), 108.06 (8). 
™ Tbid., sec. 2, 108.05 (3). 3 Thid., sec. 2. 108.08 (1), (2). 

» Tbid., sec. 2, 108.09 (1). " Tbid., sec. 2, 108.10 (8), (4), (5). 
“ Thid., sec. 2, 108.10 (4). " Tbid., seo. 2, 108.14 (6). 


“ Ibid., geo. 2, 108.19. 
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give him cash alone, the act provides that any unit of government may - 
give work to an unemployed worker upon some public project and may 
utilize, toward paying him wag2s, the benefits that he would otherwise 
have received from his emplcyer.* In addition, the superintendent of a 
_ district employment office may recommend that an unemployed worker 
attend vocational or other school during his unemployment; if he does so 
and achieves satisfactory work in his classes, he becomes eligible for an 
‘additional benefit of one dollar a week.** It is hoped that this positive in- 
ducement will encourage unskilled, unemployed laborers to, retrain 
themselves vocationally during their periods of unemployment. - 

It is interesting to note that within less than one month after the sign- 
ing of the Wisconsin statute by Governor LaFollette, an interstate com- 
mission representing the governors of Massachusetts, New York, Ohio, 
Pennsylvania, New Jersey, anc Connecticut recommended the adoption of 

compulsory unemployment insurance. In its main outlines, the proposal — 
made public by Governor Ely of Massachusetts on reas 14 follows the 
provisions of the Wisconsin law. ' 

An analysis of the constitutionality of a state ln compen- 
sation law is undoubtedly freught with dangerous pitfalls. Even the 
learned judges who sit behind tke supreme bench of the United States 
shun the issuance of advisory opinions. The very delay that undoubtedly 
will occur before the United States Supreme Court hands down a definitive © 
decision on this legislation enhances ths difficulties inherent in a pre- 
diction of conclusions from the Judicial process. À case involving the valid- 
ity of the Wisconsin statute may get into the courts in a variety of ways. 
. Some employer may violate the tezms of the act and the state may prose- 
cute him, thus leading through demurrer or appeal to a determination of 
the validity of the statute under waich he is indicted. Some employer may 
‘petition the courts for an injunction to restrain the industrial commis- 
sion from enforcing the act, on the grounds that it is unconstitutional and 
that its enforcement will cause irreparable damages. If a foreign corpora- 
tion doing business in Wisconsin should bring such action, it may choose 
to do so in the United States district court. The validity of the act may 
be raised in a suit between an employer end an employee over the terms 
of the wage contract; such a suit is made possible by the provisions in the 
statute forbidding the employe> to deduet any portion of his contribu- 


tions from his employees’ wages.“* Dr it is possible that an employee who ` . 


believes—or is ‘induced by an employers’ association to believe—that he 
will lose his job if his employer is required to establish unemployment | 
“ Ibid, see. 2, 108.25 (1). # Tbid., seo. 2, 108.26. 
“ Chicago Tribune, Feb. 15, 1922; F. E. Times, Feb. 15, 1932. 
“ Laws of Spectal Session of the 1891 Wisconsin Legislature, ch. 20, ses. 2, 108.11 
(1). | 
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reserves may institute injunction procæcings. This device was employed 
to test the validity of the District of Oclumbia minimum wage law for 
women.’ However, inasmuch as the c:mpalsory features of the law do not 
go into effect until July 1, 1938, it is dificult to see how a case can get 
before the courts much before that date. Considerable ingenuity will be 
necessary in order to frame a justiciable controversy, with real parties and 
vital and immediate interests, befora the state commences its adminis- 
tration of the compulsory plan, whick possibly may never go into effect. 
A premature attempt to test the ecnscitutionality of the act will be con- 
sidered by the courts as similiar to a request for an advisory opinion and, 
therefore, as a non-justiciable controversy:** Moreover, there is a feeling 
among many of the state’s industrial leeders that an attempt to test the 
validity of the statute at the present time would prove poor strategy. If 
they undertake legal action now, ther will be unable to induce enough 
employers to establish voluntary syszems of insurance before June 1, 
1938, to avert the enforcement of the compulsory state plan; and then, 
if the act is held valid, they will £ll be compelled to come under the 
compulsory features of the law. Despite these considerations, however, a 
case Involving the validity of the law mzy reach the courts shortly; there 
are several attornéys who desire to argue such a case, and who are anxious 
to find a client to fight the law ard tc pay the legal fees. 

From this precursory statement of the methods that may be employed 
to test the constitutionality of the Wisconsin legislation, it can be seen 
that an appeal involving the statute may possibly not reach the United 
States Supreme Court until 1984 o> 1935. In that interval, important 
changes may occur in the personnel of the Court, and with the new ap- 
pointments there may develop important revisions in the legal philosophy 
of that tribunal. We have merely to note the significant shift in the Court’s 
approach to the problem of the stata pclice power when Justices Roberts 
and Hughes succeeded Taft and Saufcrd in order to realize the signifi- 
cance of a change in personnel.“ The recent appointment of Justice Car- 


* Adkins v. Children’s Hospital, 2£1 U.8. 26 (1923). 

“Muskrat v. U. 8., 219 U.S. 846 (1911 ; Fairchild v. Hughes, 258 U.S. 126 
(1922); Massachusetts v. Mellon, 262 US, 447 (1923). See also ew parte Young, 
209 U.S. 123 (1908), and Tyson v. Bantcn, 273 U.S. 418 (1927), in which injunctions 
were employed successfully to test the validity of e statute before its actual enforce- 
ment. 

“Note especially O’Gorman and Yocng v. Hartford Fire Insurance Co., 282 
U.B. 251 (1931), and State Board of Tax Commissioners of Indiana v. Jackson, 
283 U.S. 527 (1931). In both of these cases, the majority of the court, then con- 
sisting of Justices Holmes, Brandeis, Stcne, Roberts, and Hughes, upheld the state 
statutes; while the minority—Justices Butler, Sutherland, Van Devanter, and Me- 
Reynolds—opposed the constitutionality of tLese acts and in their dissenting opinions 
quoted a long series of Supreme Court decisions on due process and polite power. 
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dozo will undoubtedly influence the Court. The following brief inquiry 
into the validity of the Wisconsin statute is not, therefore, an attempt to ` 
predict the workings of judicial minds probably not yet appointed to the 
bench. Rather, it will attempt tc point out the various approaches that 
may be taken in a legal judgmen: upon this legislation. Only one conelu- 
sion, the writer believes, will reault, namely, that a compulsory unem- 
ployment insurance law falls in the twilight zone of police power cases, 
in the decision of which, more tkan in any other field of law, the social 
and economic philosophies of the judges play an immeasurable rôle. 
The lines of development for an attack upon the constitutionality of 
unemployment insurance legislat:on are clear. In the first place, it may 
be argued that such legislation regulates essential terms of the wage con- 
tract, and that, by limiting the free bargaining between the employer 
and employee, it interferes with liberty of contract. The minority report 
of the Wisconsin interim committee raised this problem. The two dissent- 
ing members of the committee maintained that the state compensation 
` law encroaches on the freedom of action of both workers and employers. 
‘One of the real liberties enjoyed 27 the American workmen is their right 
to apply for their own jobs, to come and go as they see fit, changing their 
employment when they deem it to their advantage to do so. Under this 
proposed ‘plan, the worker becomes the subject of a state bureau, with 
100 branch offices, with which he must register when unemployed and 
-whose dictate he must follow when assigned to what is termed ‘suitable 
employment.’ ’’*° In the second plece, it may be contended that this social 
legislation, by demanding from the employer contributions to the state 
` unemployment reserve fund amourts as high as two per cent of his annual 
pay-roll, deprives him of his property—namely, profits—without due ` 
process of law.®° In the third placa, it may be pointed out that many of 
the, businesses and industries subjeztad to this act are not public callings, 
and are not, therefore, subject to strict public regulation.” And, in the 
fourth place, those. provisions in che statute against deductions by the 
employer from his employees’ wages to finance his contributions to the 
unemployment resérves may be intarpreted as permitting, in the last 
analysis, the industrial commission to determine wages. The industrial 


# Coppage v. Kansas, 236 U.S. 1 (1916); Acair v. U. 8., 208 U.B. 161 (1907) ; 
Lockner v. N.Y. 198 U.S. 45 (1905); Adkins v. Children’s Hospital, 261 U.S. 525 
(1922); Chas. Wolff Packing Co. v. Court of Industrial Relations of State of 
Kansas, 262 U.S. 522 (1928), 267 U.S. 552 (1985). 

© Report of the Wisconsin Legislative Interim Committee on Unemployment (1981), 
pp. 67-68. 

» Adkins v. Children’s Hospital, 261 U.S. 525 (1922). 

“Chas. Wolff Packing Co. v. Court ož Industrial Relations of State of Kansas, 
262 U.S. 622 (1928); Tyson v. Banton, 273 U.S. 418 (1927); Adams v. Tanner, 
244 U.S. 590 (1916); Ribnik v. MeBride, 277 U.S. 850 (1928). 
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commission is empowered by the act =o near appeals from employees who 
claim that their employer has deducted moneys from their wages for such 
a purpose. Consequently, the act may fall under the ban of judicial de- 
cisions against governmental price fixirg.5? These approaches to the con- 
clusion of invalidity demand a closer analysis than this brief paper can 
detote to the problem. In general, it may be stated that the legal argu- 
ments against the constitutionality of t1e law are based upon what Dean 
Pond calls a jurisprudence of concepts.™ 

‘The case for the constitutionality of the Wisconsin unemployment com- 
pensation act must, on the other hand, be based upon a jurisprudence of 
social interests.5£ The changing econcmie order and the consequent chang- 
ing réle of the individual in the complieated industrial, urban civilization 
of today are having their repercussions in the field of law. Gradually, 
judges and jurists are abandoning tae nineteenth-century concept of law 
as the absolute expression of the eternal verities. The new jurisprudence 
is slowly but surely substituting a relazivist view of law as an institution 
of society that must necessarily change to accommodate itself to the 
ckanges in economic Institutions. Law is now being viewed as a means 
tovard an end. This new philosophy cf law has found expression in the 
opinions of Justices Oliver Wendell Holmes, recently retired, Louis D. 
Brandeis, and Benjamin N. Cardozo, formerly chief justice of the New 
York Court of Appeals and recently appointed to the United States 
Supreme Court, and in the teachings of Roscoe Pound, dean of the Har- 
vard Law School. g 

Justice Holmes bitterly attacked the application to law of Spencerian 
individualism. He took a strong stand against the interpretation of the 
Fifth and Fourteenth Amendments acopted by the Court. The Fourteenth 
Amendment, he protested, ‘‘does not enect Mr. Herbert Spencer’s Social 
Szatics.’’®> Holmes frequently pointed out the dangers of ‘‘a delusive 
exactness in the application of the Fourteenth Amendment.’ By calling 
a business ‘‘property,’’ he complained, we make it seem like land, and 
lead up to the conclusion that a statute cannot substantially ent down 
the advantages of ownership existirg before the statute was passed. Busi- 
n2ss is a course of conduct, and like other conduct is subject to substan- 
tial modification according to time and circumstances, both in itself and 
in regard to what shall justify doing it a harm.** In general, he held that 
the legislature, federal or state, should be permitted to prescribe for the 


© Tygon v. Banton, 278 U.S. 418 (1927); Ribnik v. McBride, 277 U.S. 850 (1928). 

a R. Pound, The Spirit of the Common Law (1921), p. 205. 

4 Tbid., pp. 203-5; also ‘A Theory of Sccial Interests,’’ Proceedings of Amerioan 
Scotologtcal Society (1920), XV. 

“= Lockner v. N.Y., 198 U.S. 45, 75 (1904). 

# Truax v. Corrigan, 257 U.S. 312, 342 (1921). 


& 4 
310 THE AMERICAN POLITICAL SCIRNCE REVIEW 


economic and social ills of tha country. The strict and literal application 
of the due process and contract elauses means the substitution of judicial 
attitudes for that of the legislature.** 

. The legal philosophy of Justize Brandeis likewise takes cognizance of 
the fundamental revolution in sozial institutions. Practically every change 


- in ‘the law governing the relation of employer and employee, he holds, 


Lai 


must in some respect abridge ‘he liberty or property of one of the parties, 
if liberty and property. be measured by the standard of the law previously 
prevailing. Although the change may involve interference with existing ` 
liberty or property of individuals, the Court should not declare the statute 
a violation of the due process clause, unless it finds that the interference is 
arbitrary or unreasonable, or that, ‘‘eonsidered as a means, the measure 
has no real or substantial relation of cause to a permissible end.’’ Whether 
a law enacted in the exercise of the police power is justly subject to the ` 
charge of being unreasonable or arbitrary, Brandeis maintains, can ordi- 
narily be determined only by s consideration of the contemporary condi- 
tions, social, industrial, and political, of the community to be affected . 
thereby. Resort to such facts is mecessary in order to appreciate the evils 
sought to be remedied and the possible effects of the remedy proposed. 
Nearly all legislation involves a weighing of public needs as against 
private desires, and likewise e weighing of relative social values. Since 
government is not an exact science, prevailing publie opinion concerning 
the evils and the remedy is among the important facts deserving consid- 
eration: In passing upon the validity of a law challenged as being un- 
reasonable, the Court may profitably derive aid from the experience of 
other countries and of the several states in the Union.™ 

Similarly, Dean Pound looks upon law as ‘‘an attempt to reconcile, 
to harmonize, to compromise’’ the overlapping or conflicting social in- 
terests or needs of the community. Law achieves this end ‘‘either through 
securing them directly and immediately, or through securing certain in- 
dividual interests or delimitations or compromises of individual interests, 
so as to give effect to the greatest number of interesis or to the interests 
that weigh most im our civilization, with the least sacrifice of other in- 
terests.’ 5° 

The case on behalf of the validity of the Wisconsin. statute must be 

a Adkins v. Children’s Hospital, £61 U.S. 525, 567 (1922). 

s Truax v. Corrigan, 257 U.S. 312, 364-857 (1921). Brandeis, in his decisions, fol- 
lows this procedure; he collects ani presents vast amounts of factual detail con- 
eerning the evils that the statute is aimed to remedy and the operation of similar 
laws elsewhere. A good example of this method can be found in his dissenting nus 
in Adams v. Tanner, 244 U.S. 590, 5E7 (1916). 

wA Theory of Social Interesta,’’ Proceedings of American Sootological Soctety 
(1920), XV, 44. 
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fought through this concept of law as a balancing of social interests. The 
introduction of evidence as to the sozial and economic consequences of 
unemployment, and as to the relaticn of this act to the partial solution 
of the unemployment problem, will conform with Justice Brandeis’s 
method of determining whether this satute, ‘‘considered as a means,” 
has any ‘‘real or substantial relation of cause to a permissible end.” 
The nearest parallels in judicial arnals to unemployment compen- 
sa-ion are the Supreme Court’s decisions sustaining state accident com- 
pensation laws.® These acts abolished the old common law defenses of 
the employer in industrial accident eases and shifted the cost of in- 
dustrial accidents to the shoulders of the employer. They made the cost 
of accidents part of the overhead expenses of industry, just as the present 
Wisconsin law aims to make the cost cf unemployment such an expense. 
The provision in the Wisconsin law placing the entire cost of maintain- 
ing the unemployment plan upon the employer finds its parallel in the 
Court’s decision in the case of Noble State Bank v. Haskell: In this 
ease, the Court sustained an Oklahoma statute establishing a depositors’ 
guarantee fund and assessing the costs upon the benks of the state. 
These few comments on the legal phases of the Wiszonsin unemployment 
compensation act obviously do not definitively solve the now major ques- 
tion of its constitutionality. With the inexactness that inevitably pervades 
constitutional science, such a solution demands prophetic as well as legal 
ability. The above notes aim mere_y to contrast the conflicting judicial 
concepts and categories that hover atout the problam. Undoubtedly, the 
whole subject of unemployment insurance will increase in national im- 
portance. Already, as we have noted, other states are following the lead 
of Wisconsin. The constitutionalit; af such legislation as the Wisconsin 
unemployment.compensation act demands widespread and careful study. 


J. MARK JACOBSON. 
University of Wisconsin. 


Research Work of the American Legislators’ Association. The re- 
search work of the American Legislatcrs’ Association falls into two di- 
visions: (1) a survey of the sources of legislative information; (2) a study 
of the legislative process. 

The Legislators’ Association is an organization of law-makers. It has 
been fostered by a growing feeling that effective laws are not the inevitable 
result of campaign oratory, back-slapping, or vote-trading. Many legis- 
. ONLY. Central R.R. Co. v. White, 248 U.S. 188 (1927); Mountain Timber Oo. 
yv. Washington, 243 U.S. 219 (1917); Acizona. Employers" Liability Cases, 260 U.B. 


400 (1919). 
“Noble State Bank v. Haskell, 219 U.3. 104 (1910). 
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lators desire to take advantage of the experience of other states, but find 
it difficult to learn much about that experience. Others would like to con- 
sult research workers who hava been studying the problems which per- . 
plex them, but lack facilities fo> discovering these experts. Thé American 
Legislators’ Association is the antenna of these legislators in their quest 
for assistance. Its first task, therefore, is to discover who- is preparing 
material for the legislative market. 

Legislation touches an extremely large number of problems. For this 
reason, a considerable proportion of the research work in the social sciences 
has legislative implications. Questions are constantly arising on which 
-expert advice can. be given by r2search workers in the fields of sociology, 
education, or law, as well as those of political science and economics. 
Many of these experts are connected with universities, but it also fre- 
quently happens that doctors, lawyers, and social workers develop legis- 
| lative hobbies and do very reliable work on them. 

' The typically American way of securing information, however, is 
through an organization, a committee, a bureau, or an institute. Some 
of these organizations are frankly propagandist; others have no ulterior 
motives. Some have large staffs and adequate facilities; others are mere 
paper organizations centering arcund single individuals. Some are pri- 
vately supported, others are pubie or quasi-public in character. Some are 
actively interested in legislation ; for others, legislative work is incidental. 

A list of the names and addresses of these organizations is only a be- 
ginning. It is also necessary to know the subjects that each organization is 
working on, and especially the specific aspect of the subject it is inter- 
ested in. It is even more important to know which individuals in each or- 
ganization are interested in thes2 subjects, how adequate their facilities 
for work are, and how biased the:r conclusions are likely to be. It is quite 
as important that this informatior: be kept up to date by continual revision 
as that it be exhaustive. 

The time-honored method of trial and error has proved temporarily use- 
ful in this work. Requests for information are continually pouring into the 
Interstate Legislative Reference Bureau, which is conducted by the As- 
sociation. In many cases, the inquirer is placed in direct contact with a 
valuable source of information. But if the subject is a new one, it becomes ` 
necessary to survey the field. A few minutes spent with the published 
lists of research projects will usually indicate to whom we may turn, 
even if our own memories do not cell any name to mind. If all these sources 
fail us, the task is more complicated, but by no means hopeless. By a 
series of inquiries to persons in closely related fields, it is usually possible 
to find someone who can name the individual or organization most inter- 
ested in the given question. 
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Sometimes it is desirable to make a systematic survey of one class of 
organizations. The legislatire referenca bureaus are among the most ac- 
tive, and at the same time most valuable, sources of information on legis- 
lation. They frequently arə called upon to investigate legislative sub- 
jects, and their work is invariably impartial, usually thorough, and oïten 
exhaustive. One of the first tasks of the Legislators’ Association was to 
compile a current list of these bureaus. The older lists proved useful 
starting points, even though many changes had occurred since their 
publication. 

The questions asked related to the official name of the bureau, and the 
department in which it is located, the title of the chief administrative 
officers, and the kind of service rendered. The returns from this inquiry 
were encouraging, but inecmplete. It was necessary to supplement them 
by personal correspondence exter.ding over a period of several months, A 
teble, prepared from information gat:ered, was published in State Govern- 
rent, and has since been published periodically in revised form. This 
table is the only accurate and up-to-date list of these agencies in exist- 
ence. In a similar manner a list Eas been compiled of the interim com- 
mittees and commissions authorized in 1929, and again in 1930-31. 

The second part of the research work of the American Legislators’ Asso- 
ciation involves the law-making process itself. In this branch of its ac- 
tivity, the Association is interested in legislatures rather than legisla- 
tion—the legislative process ratker zkan the substance of legislation. The 
composition, organization, and prozedure of the state legislatures are sig- 
nificant in this connection, as are the methods and work of those agencies 
‘which assist in the process, e.g., the ravisors of statutes, interim committees 
and commissions, bill-drafting agencies, and legislative reference depart- 
ments. The research activicies on these topics range all the way from com- 
piling a simple table showing the twenty-two special sessions held this year 
(see State Government for December, 1931) to an elaborate study of the 
length of legislative sessicns (see State Government for July, 1931). In- 
deed, the entire process of law-maxng, from the election of the legislator 
to the final passage of his bills, lies within the range of this research. 

At the present time, ths Legisletors’ Association is engaged in a study 
af legislative personnel. This prcject is much more elaborate than any 
which has been undertaken previously, and it is believed that the results 
will be much more significant. The questions it is attempting to answer 
are: What kind of individual is chosen to the state legislature in each 
state? To what extent are our laws being made by novices? The age, the 
occupation, the party affliation, and the previous legislative experience 
of every individual who :s now a member of a state legislature are being 
secured. These charactertstics were selected because information on them 
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could be secured with reasonable facility and the data thus compiled would 
| be of considerable importance. 

~ The names of all the 7,500 members of state legislatures had already 
been compiled for the mailing Lst of the Association—a compilation, in- 
cidentally, which is unique in, icself. Data on the age, occupation, party 
affiliation, and previous legislative experience of some 4,500 legislators 
was available in state blue-booke or legislative manuals. But many states 
have no such documents, and in others, the information given in the 
manual is incomplete. It was necessary, therefore, to supplement this 
data by tapping other sources. 

Requests for information were sent to state officials and to local news- 
papers, and although some results were obtained from these sources, there 
were still gaps in the informaticn. As a last resort, a series of question- 
haires was sent to the legislators themselves, and during a period of four 
months complete information has been secured on 2,200 additional law- 
makers. Further efforts are now being made to fill the gaps which re- 
main. When this is done (perhaps by May, 1932), the Association will be 
able to indicate some of the type characteristics of the homo legislatus. 

If the initial material is indicative of what may be expected when all 
the formation is in, the conclusions from this material are certain to 
be interesting, and perhaps even startling. The great importance of this 
investigation, however, will be in its cumulative effect. It is planned to 
earry it on from biennium to biennium. In a few years, the direction : in 
which our legislative ship is dricting can be shown. 

_ The facilities of the organization for pursuing these investigations are - 
exceptional. Located at the edge of the University of Chicago campus, it 
has access to a splendid library of state documents, legislative journals, 
and session laws. Through the Interstate Legislative Reference Bureau, 
direct contacts are made with active legislative reference bureaus in twenty 
states and with state libraries in as many others. In each house of every 
state legislature there is e council of five members who are actively inter- 
ested in the work. These men, w30 are among the most public-spirited mem- 
bers of their respective legislative bodies, have been very generous in assist- 
ing the Association in its quest for legislative information. Occasionally, it 
is desirable to utilize other sources; and clerks of legislative houses, secre- 
taries of state, and attorneys-general have also coôperated cordially:in the 
task of gathering information. 
: Ropney L. Morr. 
University of Chicago. 
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The British Royal Commission on the Civil Service. Since the day 
when Queen Victoria gave ber reluctant consent to allow her Government 
to introduce a form of pass examinations as a means of entrance to the 
public service, there has been at least one grand inquest each generation 
Into the operation of the experiment thus timidly launched. The Play- 
fair Commission (1874-75) looked skeptically upon the system of open 
competition inaugurated in 1870; the Ridley Commission (1886-90) re- 
flected the growing confidence in merit and in the Upper Division; the 
MacDonnell Commission (1912-15) fazed, without making commitments, 
the new organized service which had already made itself felt in the Post- 
Cffice, and which was destined in the brief era of ‘‘new world’’ psychology - 
after the war to entrench itself firm y ‘n the Whitley councils for the civil 
service. 

This habit of periodicel stock-taking of governmental institutions 
through the device of a sp2cially created commission has been relatively 
unknown in the United States until rezent years, which have been marked 
by an exceptional growth of ad hoc fact-finding commissions, public or 
szmi-public, The child welfere confermces convoked successively by Roose- 
velt, Wilson, and Hoover mdicate thet the habit is being formed on this 
side of the water. It deservzs to he cultivated, some critics to the contrary 
notwithstanding. The records of the long series of English commissions 
are invaluable landmarks identifving successive stages of institutional and 
ideological development. 

The fifteen years elapsmg betwezn the MacDonnell Commission and 
the Tomlin Commission (1929-61: witnessed more change and greater 
szress and strain in the public serviza than probably any similar period 
in the history of the modern civil service. The war called vast numbers 
of civil servants to the front, their places being taken by women; the cost 
of living raised havoc wit. scales of pay; the returning ex-service men, 
even before the armistice, raised diffizult problems of reémployment; the 
program of the Haldane Commitzze on Reconstruction was eagerly 
searched by leaders of the rank and file for clues to ways of Improving 
their status and condition. ' 

The lead was found in the Whitley councils. After some hesitation, the 
government yielded and a period pf extreme activity opened up, leading 
to the reclassification of th3 service, the acceptance of a sliding scale bonus, 
the regularization of promotion. the rapid introduction of ex-service men 
(largely at the expense of womer employees), and the introduction (in 
1917) of a system of arbitration for pay problems. 

These and other innovations marked a new era, the promise of which 
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was soon blighted by the depression of 1921. A harassed Conservative 
government abandoned arbitration for a time, and all along the line found 
difficulty in meeting the claims of an organized service, now on many 
issues a solid unit operating through the Whitley Council. The general 
strike of 1926 in a way climaxed five years of storm and strife; although : 
the civil service took no overt action, the sympathies of the lower grades 
were clear. Clause 5 of the Trade Disputes and Trade Union Act of 1927, 
forbidding the affiliation of civil servants to political parties and outside 
unions, was the response of a Conservative majority in the House of Com- 
mons, 

.This is the background of the Tomlin Commission, organized in 1929 
to report on ‘‘the structure and organization of the civil service” and 
the conditions of service, with special reference to remuneration, ma- 
chinery for the discussion of questions, the position of ex-service men, and 
conditions of retirement. Like its predecessors, this was a lay committee 
broadly representative of the main relevant currents of opinion respect- 
ing service issues. Hearings commenced on November 11, 1929; the final 
report was issued in July, 1931 (Cmd. 3909). 

Speaking generally, the report is conservative in its recommendations, 
finding the basic service organiza=ion adequate and satisfactory, and con- 
fining its recommendations to relatively minor modifications of practice. 
The civil service, which had hoped for a strong lead, greeted the report 
with’ scant courtesy. The staff sice of the national Whitley Council, con- 


* demned the report for ‘‘its tota. inadequacy.’’- The Council of Higher 


Grade Women Civil Servants val'ed it ‘‘a weak and evasive document.’’ 
Civil Service Opinion wrote: ‘‘Saldom can there have been a document 
received with so much disappaintment.’’ Several thousand civil servants 
in mass meeting formally expressed ‘‘their profound dissatisfaction.”’ 
The national press, however, geve the report moderate support. Certainly 
the times weré not auspicious for increasing the burden of civil expendi- 
tures, or for ameliorating the siatus of public employees. 
-Experience with the Industr-al Court has convinced English civil serv- 
ants that any substantial improvement im their economic status will have ` 
to come through pressure on the Treasury and the House of Commons. 
They naturally, therefore, laid great stress on the pay problem in their 


evidence before the royal commission. The results were disappointing. The 


Commission found ‘‘that the present general standard of remuneration of 
civil servants is reasonable in the ight of the wage levels now prevailing, 
and calls for no substantial revision.’”? The Commission also approved the 
provincial differential in principle, and recommended consolidation of the 
fluctuating cost-of-living bonus with the base pay. It is of some interest 


to observe that the Commission recommended consolidated rates of not 
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over 40s. a week for about 32,000 employees, and of not over 50s. for 
about 66,000, from among a total of 265,000 non-industrial civil servants. 
The Commission declined to adopt the principle of a minimum wage. On 
the question of equal pay for men and women, opinion was almost evenly 
divided. mx 

The professional, scientifie, and technical officers (specialist officers) 
failed to secure recognition of their elaims, especially the right of direct 
access to the responsible authority, in lieu of contact through the perma- 
nent under-secretary, and wider opportunity for promotion to the higher 
administrative posts. 

The methods of recruitment were found generally satisfactory, and the 
oral test was endorsed, sub:ect to a reservation about care in selecting 
members of the examining board. Tha Commission rejected a plan of pro- 
motion through inter-depar-mental trensfers, and disapproved recogni- 
tion of a right of appeal on promotion to a departmental appeals board. 
But it recommended publicity of adye-se ‘‘service ratings’’ to the em- 
ployee concerned. The chief -nnovation proposed by the Commission is the 
substitution of a contributory pension scheme in place of the present non- 
contributory retirement allowance. The plan is proposed for new entrants 
only, prescribes payments running from five to eight per cent of salary, 
ard imposes government liability for any additional sums necessary to 
guarantee benefits, the fund to be mzmtained on the cash disbursement 
basis. 

Of greatest interest, perkaps, is the review of the machinery of nego- 
tiation between official and staff sides, i.e., the Whitley councils for the 
civil service. Established in 1919, these bodies had been extremely active 
in many departments, somnolent ir a few, and in one or two had been 
suspended by reason of insoluble departmental conflicts. 

The official testimony laid before Lord Tomlin was to the effect that 
the national Whitley Courcil had outlived its usefulness, but that the 
departmental councils, over seventy in number, were performing a use- 
ful function. One group of high sdministrative officers who had with- 
drawn from the national council after the general strike urged the for- 
mation of a separate Whitley council for the higher grades. The main 
body of the staff side, however, stood firmly behind the councils and urged 
no substantial change. 

The Commission declined to recommend a special body for the higher 
grades, and, in general, enjorsed tas councils as they had been working 
for the preceding decade. In the same vein, the operation of the arbitra- 
tion tribunal, the Industrial Court, was found ‘‘appropriate.’’ This dashed 
the hope of many civil servants that the jurisdiction of the court would 
be extended to include grading, or that a separate tribunal would be 
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established. Civil service claims, in fact, now outnumber the industrial 
cases. 

As in the case of earlier commissions on the civil service, valuable con- 
tributions have been published. These include (1) the Minutes of Evi- ` 
dence (1,596 pages separataly printed by the Stationery Office); (2) 
various appendices to the Minutes, including (a) the Introductory Memor- 
anda submitted by the Treasury, and (b) statements submitted by the 
staff side, national and departmental; (3) the Report of the Royal Com- 
mission on the Civil Service, 1929-1931 (Cmd. 3909) ; finally, a number 
of privately printed documenta, including especially the Statement of 
Case presented by the Civil Serviee Clerical Association and the evanenee 

submitted by the Association of Administrative Officers. 

In concluding this brief survey of the work of the Commission, it is in 
point fo observe the growing importance of the organized staff as an 
inventing and initiating body. The credit for the original introduction of 
‘the merit system may properly be given to the government of the day, 
spurred on’ by Gladstone and a Zew associates; but certainly many, if not 
most, recent innovations have ecme from the staff, acting in collaboration 
with the permanent heads of departments. The Whitley councils thus ap- 
pear on the record to have justified their existence, both because they have 
been a useful pressure agency and because through them the rank and : 
file have found some opportunity to concern themselves with broad issues 
of administration. a 
Leonard D. WHITE. 
Unwerstty of Chicago. 


Civil Service in Soviet Russic. Before the Revolution. Peter the Great, 

among other attempts to westernize Russia, introduced in 1722 a ‘‘table 
of ranks’’ consisting of fourteen classes’ of civil officials (chinouniki) 
ranging from mere filing clerks to privy councillors.t Advancement in 
civil service also brought with it advancement in social status, but few 
persons of plebeian origin could reach the higher ranks. Officials attaining 
the rank “of ‘‘actual state councillor” automatically became hereditary 
nobles. The old nobility reserted this ‘‘corruption of blood;’’ but with 
the growth of the Empire, the ro2les alone were not sufficiently numerous 
to render all the civil service necessary for the administration of the 
state. The admission of non-nobles into civil service was, however, rigidly 
restricted, not so much by ecucational qualifications as by stipulations 
‘that sons of officials, military officers, orthodox clergy, merchants of the 
first class, and members of the learned professions should be given prefer- 
ence. Others were admitted provided they were graduated from middle and 


-2 The table of ranks was abolished on December 10, 1917. 
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higher educational institutions with honor (gold medal). Jews were in 
general excluded, exceptions being made in the case of the medical serv- 
ice. Women were excluded tp to about ten years before the collapse of 
the autocracy, and then they were admitted to minor offices only. 

The civil officials of noble birth were considered a privileged class, and 
were promoted more rapidly than their colleagues of low birth. Only in 
exceptional cases, as a rule, did the latter advance to the higher ranks 
of service. Those lacking financial means and influence were doomed to 
stay in the lowest ranks. Ths revolution of 1905 theoretically ended this 
discrimination in favor of the nobihty and the wealthy, but in reality 
the old practice continued, tha new rule remaining a dead letter. In general, 
the life of the civil official was circumscribed in every way, and at the 
least suspicion of harboring cf liberal ideas he was dismissed. Every official 
was his brother’s keeper, th3 superiors watching the behavior, especially 
political behavior, of their mferiors No civil servant could enter matri- 
mony without permission of the higher authorities, After thirty-five years 
of faithful service, the civil officials were pensioned, receiving full pay; 
after twenty-five years, they could be retired on half pay. 

After the overthrow of the autocrécy in 1917, a great number of the old 
civil servants remained in the service of the provisional government. When 
the Soviets displaced the Kerensky régime, most of the old officials and 
those who entered the service after the March Revolution left the service, 
and henee the new authorities were compelled to employ an entirely new 
and inexperienced personnel withou: the necessary qualifications. The new 
government struggled along under this handicap, but gradually succeeded 
in cleaning out the inefficient and creating a new civil service in accordance 
with Communist ideas. 

Under the Soviets..The Bolshevizs attempted to make the position of 
civil servants under the Soviet régime different from that in most capital- 
istic countries by not granting them a privileged status, and by classify- 
ing them simply as employees of the state, having the same rights as other 
persons working for wages. Althouz2 to this day there is no special code 
regulating their status and rights, in recent years it has been found neces- 
sary to adopt special rules relating to the employees in governmental insti- 
tutions and undertakings, whether national, state, or local. It has also 
been found necessary, from time to time, to divide Soviet civil employees 
into categories, and accordingly the Council of People’s Commissars of 
the Union, after consultation with the central committees of the various 
professional unions, decided on a sesedule of typical positions which was 
later accepted by all national, state, and local institutions. 

During the period of military communism, the personnel of state em- 
ployees reached enormous proportions, but with the coming of the new 
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economic policy and the necessity of cutting down expenditures, the 
number of civil servants was considerably reduced. In accordance with a 
decree issued on July 12, 1921, by the Council of People’s Commissars, 
the personnel as found on June 1 of the same year was to be reduced by 
fifty per cent. A special commission was appcinted to work out a plan for 
this reorganization, and the following decisions were reached: (1) a 
mechanical reduction of grades.and personnel by the end of 1922; (2) a 
planned reduction of grades in ecnnection with the reorganization of the 
bureaus, in. which the latter themselves took part. In March, 1924, the 
special commission was abolished ; its work was transferred to the Work- 
man-Peasant Inspection (‘‘Rahkin’’)? and henceforth merged with the 
work of general improvement o? the state apparatus. 

The Reorganized Civil Serviee. On May 1, 1921, the national budget 
_ listed 5,674,279 units of civil servants. Six years later, i.e., on January 1, 
1927, the budget listed the total number of civil servants in all branches 
of governmental activity as 2,1€7,955, or an average of one civil ig 
for each sixty-seven inhabitants of the U.S.S.R.* 

The reduction of civil' service employees from January 1, 1921, to 
January 1, 1927, amounted to some 3,500,000 persons. Of the total number 
listed, 565,428 persons were in tae service of state institutions and estab- 
lishments of the U.S.S.R., white 1,064,126 persons were employed by 
various units of local government. The purely administrative branch of 


. . the central government employed 29,455 civil servants, that is 1.3 per 


cent of the entire civil servic3 personnel; the educational-cultural work, 
655,285 (about 30 per cent) : the service of public safety, 142,035 (6.4 
per cent); and the postal, telegraph, and telephone and radio services, 
94,145 (4.3 per cent) .{ 

The investigation of the Workman-Peasant Inspection brought out that 
the personnel in the administrative branches increased at a sacrifice of such 
classes of civil service workers as teachers, physicians, agricultural ex- 
perts, etc. In consequence, the Council of People’s Commissars issued a 
decree on September 20, 1927, making it compulsory for the various 
financial agencies to reduce tha allowance for administrative services for 
the fiscal years 1927-28 no less than twenty per cent. The dismissal of 

superfluous civil workers made it possible to inaugurate well defined 
_?The People’s Commissariat of Werkman-Peasant Inspection, also known from 
its abbreviation’ as ‘‘Rabkin,’’? or R.K.I. It is an auditing and censoring organ 
which works in conjunction with ths various branches of the Control Commission of 
the Communist party. For a brief discission of this unique institution, see Harper, | 
Civio Training in Soviet Russia, pp. 128-129. 
+ ALT, Elistratov, Admintstrationos Pravo, p. 125 n. 

i Sobraniye Usakonentt, 1917, No. 3; 1918, No. 15, art. 217; 1921, No. 62, art. 

' 792. A. L Elistratov. Adminisirationoe Pravo, pp. 123-126 
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groups of civil servants and fix a scaedule of salaries for workers in the 
various categories in the national anc local administration. The regulation 
for the creation of classes of employees and grades of compensation is un- 
der the authority of the Feople’s Commissariat of Workman-Peasant 
(‘‘Rabkin’’) Inspection of the U.S.S.R. and federated republics, and the 
appropriate local organs of the ‘‘Rabkin’’ with the codperation of the 
appropriate professional unions anc. interested institutions. The classif- 
cation of employees in federel institutions ‘s decided on by the appropriate 
people’s commissariat ; the elassification of civil employees listed in local 
government budgets is regulated by zhe Council of People’s Commissars ` 
(S.N.K.) of the autonomous republics and territorial and provincial 
executive committees, respectively.> 3mce 1927, an official record has been 
kept of every civil service employee. Employees have a right to see their 
personal records, to object zo them, end to appeal to higher authorities.’ 

General Qualifications for Civil £sruise under the Soviets. Men and 
women are treated alike in the civil servise. Although there is no regula- 
tion as to age, the general labor ecde is applied, which forbids employ- 
: ment under the age of sixteen. F'creignera residing in Russia, and belong- 
ing to the ‘‘toiling’’ masses, are given the same consideration as citizens 
of the Soviet Union. Persoms discualified by judicial process are not per- 
mitted to enter or stay in the service. Near relatives are not allowed to 
serve in the same bureau if one member is under the jurisdiction of an- 
other. Exceptions are made in subordinate and elective positions.’ 

The holding of office by zhe same perscn in several state bureaus at the 
same time is permitted orly with approval of the directors of the re- 
spective departments, Fill-ng of orfice in a state and private institution 
- by the same person is protibited. Furthermore, holding of several offices 
in one or more bureaus is forbidden, if the positions or institutions are in 
administrative or economic dependence. Exceptions are being made in 
eases of representatives of the government in Soviet administrative and 
inspection organs, and of stock associaticns and other codperatives receiv- 
ing governmental subsidies. Members of the militia (police).and criminal 
investigation staffs, inspectors and advisors of the ‘‘Rabkin’’ and other 
official inspection staffs, Inspectors anc agents of the Commissariat of 

= Sobranige Usakonenii, 1927, No. 59. ert. 588; No. 97, art. 647. 

*Sobrantye Usakonentt, 1926, No. 66, art. 502; No. 77, art. 627. 

"The following services are exempt from the above rule: the postal-telegraph 
service (with exception of those employ2c in the central bureau); teachers, lecturers, 
librarians in all scientific, educational, amd gozial institutions; artists and musicians 
in state theatres and studios; physicians in various institutions of the People’s 
Commissariat of Health; agr-cultural experts. surveyors, entcmologists, and various 
technicians in experimental s-ations of the Commissariat of Agriculture. Sobraniye 
Uzakonentt, 1924, No. 1, art, £. 
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Finance who perform duties in connection with collection of direct and. 
indirect taxes, public prosecutors and judges, members of judicial collegia, 
members of prosecuting stas, and workers in G.P.U. (state political 
administration) may interchange offices in their respective departments 
only by special permission of heads of divisions in each particular 
case.” 

Persons employed in government service are forbidden to- take part, 
directly or indirectly, in any kind of private trade, enter into contracts 
for supply and delivery of goods, receive dividends from business enter- 
prises, enter into commercial relationships with state institutions and 
undertakings, or act as attorneys for third parties in the affairs of the 
institutions and undertakings in which they are employed. 

In order to raise the educational qualification of civil service employees, 
a decree was passed in 1925 providing for employment of graduates of 
higher institutions (vugy) of the years 1925-26 in all vacant positions 
and in those vacated by the dismissal of unqualified employees. Beginning 
with January 1, 1927, all undertakings and institutions, state, codperative, 
public and private, were obliged to employ for definite service graduates 
of universities, institutes, and technical schools to the number of two and 
one-half per cent of all employes in government institutions and economic 
undertakings, Other institutions, such as postal, telegraph, and telephone 
services, were to employ one and one-fourth cent of all Morse and 
employees on the pay roll? 

The appointment and promotion of employees are regulated in accord- ` 
ance with the provisions of the labor code and various special regulations. 
In practice, examination commissions have the authority to hire and pro- 
mote employees. Previous experience of the candidates which may have 
fitted-them for higher offices are investigated by departmental ne 
commissions. | 

Discipline, Tenure, and Compensation. In a decree issued on August 
28, 1926, by the Council of People’s Commissars of R.S.F.S.R., all state 
institutions were required to take energetic measures to airfones a rigid 
service discipline and incréase the efficiency of employees. For this pur- 
_ *Exeeptions are made in many cages of scientific, technical, and educational activi- 
ties such as lecturing by experts, writing for and editing periodicals, medical prae- 
tico and accessory service in codperatives of a given department. Membership in 
special and permanent commissions of inter-bureau or bureau character may be per- 
mitted if in accordance with rules laid down by directors of the respective depart- 
ments. The participation of experts of ether departments in the work of the Gosplan 
(State Planning Commission) is encouraged. A. I. D Administrationoe Pravo, 


p 127 n 
* Sobraniye Urakonenii, 1926, No. 64, art. 494. 
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pose, regulations were passec in rega-d to the duration of the working day 
and the time for reporting to wors and leaving the office. A definite 
amount of work was given to each employee for which he was to be per- 
sonally responsible. The en“orcemert of discipline was aoe to the 
directors of the state institutions. 

Tenure, compensation, working hours, and social insurance are regu- 
lated, as in the case of other waze-carners, by the general stipulations 
of the labor code. A civil service employes may be ordered for special 
tasks to a locality other than his usual place of work, for a period not to 
exceed two months, excepting the time necessary to reach the destination 
of appointment. The time for this kind-of service may be increased for no 
more than one additional month, Civil servants employed by state and 
local institutions must be released from their duties by the appropriate 
authorities of the institutions to which they are attached before being sent 
to new positions. Civil servants sent to out of the way places may receive 
additional compensation, expens:s, allowances, lump sum subsidies, or 
bonuses. In order to be entitled to these privileges, the place of appoint- 
ment must be over one thousand kilometers on the railroad, or five hundred 
kilometers by other means of transportation, from the original place of 
residence. The out of the way appointments are divided into two classes: 
(1) those which are to pleces difficult to reach from central points and 
having unfavorable climats or low cultural standards; (2) all other dis- 
tant appointments. Compensation of the civil servant depends on the 
character of the station to which he is attached. 

Specially qualified employees who have worked in distant places for 
over three years receive a leave of three months (exclusive of the time 
spent on the way) every three or five years of service. Their children have 
the same privileges in entering educational institutions as manual workers’ 
children.° i 

Professors in institutions of higher learning are selected from candi- 
dates competing in national quelizying examinations. Professors and in- 
structors are subject to reappointment at certain intervals. The age limit 
for technical-scientifie workers is arxty-five years. They are entitled to a 
leave of absence of no less than two months every year, and may receive 
a leave of from three to six months for every three years of service. Pro-’ 
- fessors and instructors having served twenty-five years receive a pension 
equivalent to full pay. Upon ther death, their dependents also receive 


# The learned professions, szrvice in the militia {police}, G.P.U., and military forees 
are regulated by special decrees. The ærvice in the learned professions is regulated 
by a decree of January 21, 1524, and positions of instructors in labor faculties by a 
decree of June 28 of the same year, 
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a pension. A consort unable vo work (man or wife) receives half pay; all 
the other members of the family unable to work receive one-fourth pay, 
but in no case may the sum exceed the entire pension. 
` As in other branches of Soviet service, the responsible positions are held 
by party members; yet in spite of this, very soon after its inception the 
Soviet government had to wage a fight against bureaucratism. It seemed 
that under the Soviet régime, no less than under Czarist rule, the ‘í Chinov- 
nik’’ soul came to the top. To combat this tendency to bureaucracy, the 
control commission of the party, in its network of branches, is frequently 
holding “purging” (chistkai sessions, disciplining and removing party 
members from responsible positions, and frequently expelling them from 
party membership. In fairness to the Soviet régime, it must be said that 
: the government, through its eontrol commission, in coöperation with the 
Workman-Peasant Inspection, is waging a fight against bureaucracy, 
which is so easily developed in any form of government. In conclusion, it 
may be said also that this constant vigilance is producing a class of civil 
workers far superior to that under the old régime. . 
BErTrAM W. Maxweu. 
Washburn College. . 


Trends.in Public Persoane Organization. There are at the present 
time at least four interrelated trends in the field of publie personnel ad- 
ministration. In the first place, emphasis is shifting away from the old 
evangelism which emphasized the negative aspects of civil service toward 
placing greater-reliance in the perfection of a technique of administra- 
tion. Secondly, there is increasing dissatisfaction with removal provisions 
which require a formal hearing with right of counsel before a board inde- 
pendent of the administration. The third phase involves a changed status 
of the civil service commission: it is to be either abolished entirely or de- 
prived of its administrative dutiss and confined to quasi-legislative and 
quasi-judicial activities. The administrative aspects of personnel work 
are to be placed under a single haad responsible to the governor, mayor, 
or manager. In the fourth place, =here is a very distinct feeling that per- 
sonnel administration is by its very nature intimately: associated with the 
budget process, and, therefore, that its logical place in the administrative 
structure is in the department of finance. : 

In the past few months, a number of pronouncements on these matters 
have emanated from various technical agencies, professional associations, 
and reform organizations. The National Institute of Publie Administra- 

u Since 1925, eommon-school teachsrs, librarians, and other educational workers have 
received a pension after twenty-five veers of. service. Those remaining on duty after 
the specified period receive half the amount of their pension. Upon the death of 


the pensioner, his dependents are entitled to specified parts of the pension. Generally, 
teachers’ pensions amount to about 240 rubles a year. 


z 
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tion has made surveys of the states of Arkansas. Maine, and New Jersey. 
The Institute for Government Reseerch of the Brookings Institution has 
surveyed the state government of North Carolina. The Waterbury char- 
ter commission, with Griffenhagen and Associates as the technical staff, 
has published the results of a thorough. investigation into the government 
of that city, together with a proposed charter which is in most respects 
a model. A joint committee of the Civil Service Assembly and the Inter- 
national City Managers’ Association has issued a proposed solution to the 
personnel problem in couneil-manager cities. The National Civil Service 
Reform League has issued zwo pamphlets containing drafts of civil serv- 
ice laws, one for a city and one for a state. The following paragraphs are 
concerned primarily with those aspects of these surveys, reports, and 
drafts which relate to the organisation of a public personnel agency, 
especially with respect to ifs positicn in the administrative structure. 

The readers of these colamns are so familiar with previous efforts to 
solve problems of personn2l organization that only passing comment is 
necessary. In 1923, a specal committee on civil service of the National 
Municipal League recomm=nded a single civil service commissioner with 
an indefinite term of office. He was to be appointed by a special committee 
of three : one selected by the mayor, or manager, one by the superintendent 
of schools, and one by these two members. The chief executive was to select 
the commissioner from any of the taree highest on a list passing an exami- 
nation given by this committee. In 1926, the Conference Committee on 
the Merit System published a report which failed te take a definite stand. 
six alternative plans of organization were presented, with statements of 
the advantages and disadvantages of each. Two of these plans provided 
for a single commissioner, in one cese to be appointed directly by the 
chief executive, and in th= other by competitive examination.” 

The National Institute of Public Administration’s survey of the state 
of New Jersey proposes a bureau of personnel in the new department of 
finance. ‘‘The proposed bureau saculd be headed by a director of per- 
sonnel, whose chief duties would ke to recruit employees, maintain an 
adequate record of their services, and pass on all promotions, demotions, 
and removals. The existing civil service commission may be retained in 
connection with this bureau, but it should have no administrative author- 
ity with respect to the state service; iz should act merely as a board of 
appeals from the decisions of the director of personnel in cases of 
demotion or removal.’”® In eriticizing the existing set-up, and in justify- 
ing the proposed more intimate connection with the department of finance, 


112 Nattonel Municipal Keview, 462 (August, 1923). 

t The Merit System in Gorernment, pp. 70-77. 

8 Report on a Survey of the Organisation and Administration of the State Gov- 
ernment of New Jersey, p. 4E. 
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the report stated that the ‘‘relation “between the civil service commission 

and the officers of government who, in the last analysis, must be responsible 
for control of state expenditure is too remote. The purchase of personal 
services is not different essent'ally ‘from the purchase of commodities 
and calls for the same-type 0° management, a type of management which 
a civil service commission is 20crly fitted to furnish. Statewide planning 
and budgetary and treasury control are impossible without recruiting, ap- 
pointing, and compensating of employees.” 

Of the other two surveys conducted by the National Institute, that of 
Arkansas recommended a persornel bureau in the department of finance 
headed by a director of persenn2l. There is no mention of a civil service 
commission.” The Maine survey thought it better to place personnel work 
in the bureau of administratior under the governor temporarily. ‘‘Its 
proper place is, however, as a bureau in the finance department, but as 
complete organization of this department is likely to be delayed for some 
‘time, personnel work could probably be carried on much more smoothly 
now under the governor’s direction.’ Here again there is no mention of 
a civil service commission. It is thought that in the beginning there might 
. be a combination office cf director of budget and personnel. Eventually, 
however, there should be a dirsctor of personnel. 

The North Carolina report calls for the abolition of the present salary 
and wage commission, and the establishment of a bureau of personnel in 
a proposed Service of General Administration. The bureau would be 
headed by. a director .of personnel appointed by the governor on a merit 
basis. It would be in charge of recruiting, classification, service ratings, 
promotions, demotions, dismissals, transfers, and retirement for all 
branches of the state service except educational institutions. The bureau 
of personnel would be departmentalized in the Service of General Ad- 
ministration alongside such other institutional services as the bureau of 
the budget, the bureau of accounting and reporting, and the bureau of 
purchase and contract. No mention is made of a civil service commission ; 
and removals would seemingly be handled by the director of personnel. 
This is a clear-cut recommendation in favor of the single-headed personnel 
agency under the control of the administration.” 

The Waterbury report, prepared under the guidance of Griffenhagen 
and Associates, contains a complets proposed charter, in addition to much 
explanatery material, Tho essence of the recommendation on personnel 


` Ibid. » De 94 

8 Findings and Recommendations of a Survey of the Administrative Structure of 
the State Government of Arkansas, August, 1930, pp. 117-128. 

‘State Administrative Consolidation in Mains, 1980, p. 84. 

1 Report of a Survey of the Organisation and Administration of the State Gov- 
ernment of North Carolina, p. 118, 


PUBLIC ADMINISTRATION . 327 


provides for a bureau of budget and personnel in the department of- 
finance, to be under a comm:ssioner appointed by the city manager. This 
bureau would have an expert staff whica would prepare the annual budget, 
in addition to conducting continuous budget investigations throughout 
the year. The bureau would be heaced by a cirector of budget and per- 
sonnel, who would be both Sudget and personnel officer, as the name im- 
plies. He would presumably have under him in a separate division a 
trained staff in charge of recruiting, classification, the compensation plan, 

' service ratings, personnel re2ords, and all of tte other phases now thought 
to appertain to personnel administration. 

The proposed Waterbury charter provides for a citizen advisory board, 
to be appointed in each department by the city manager if and when he 
deems advisable. This agercy for the department of finance would be 
known as the board of finance. It ts suggested that regulations relative 
to leaves of absence, hours of duty, promotions, transfers, layoffs, re- 
movals, suspensions, and cther personnel matters ‘‘might well be sub- 
mitted to the board of finance as a rule-makiug body for its adoption be- 
fore being promulgated by the commissioner of finance with the author- 
ity of the city manager.’’® It is to be presumed, however, that such action 
_ by the board of finance woud be entirely advisory, because under the char- 
ter its very existence would be subject to the will of the manager. Removal 
and discipline matters are left enticely in the hands of the manager. The 
board of finance would be used merely as a Tact-firding body.** 

In 1931, the National Civil Service Reform League issued two drafts 
cf civil service laws, one for states and one for cities. Three alternative 
types of organization werz suggested for states. The first provided for 
a commission of three members, one to be appointed by the governor to 
serve during his term of office, and two to ba appointed by the governor 
from an eligible list secured through open ecmpetitive examination given 
by a special examining board appointed by the governor. Two members of 
this board must have had experience in personnel work, and one must have 
served for two years as & judge 2f a cour: of record. The governor is 
required to appoint the p2rson or persons et the top of the eligible list. 
The special examining board ceases to funetion after an eligible list is 
prepared. The two commissioners appointed in this manner are a part of 
the state classified service, and may be removed only after a hearing con- 
ducted in the manner described 3elow.™ 

The second alternative plan calls for a single commissioner appointed 


* Report of the Waterbury Jharter Commission, 1930, p. 947. 

* Ibid., p. 703. 

* At pp. 702-703, there i£ an excellent presertation of the arguments against 
taking dismissals out of the hands of the administration. 

n Draft of a State Civil Servioe Law, secs. I, XII. 
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by the governor from the head o? an eligible list prepared after open com- 
petitive examination by 4 special board constituted in the manner pre- 
scribed above. The governor must appoint the person standing highest 
on the eligible list, whe holds office until removed under the provisions 
. of the ‘act.’ The third plan sets up the familiar independent commission 
of three members appointed by the governor with definite overlapping 
terms.** There is.a formal mode of removal for commissioners under all 
three plans. There must be written charges which can be filed by any 
citizen or taxpayer. These charges must be investigated and determined 
by the person holding the office of chief justice of the highest court ‘of 
` record of the state ‘‘or by same person or board appointed by him for 
that. purpose, and by the state civil service commission, if made against 
any other commissioner.” The wording of the statute contemplates a 
rather formal hearing, with administration of oaths, compulsory attend- 
ance of witnesses, and the production of books and papers. The pro- 
posed act sets up the office of personnel director, appointed by the com- 
mission; but this position may baə combined ‘with that of single commis- 
sioner if that type of organization is selected.15 

- The city civil service law provides for two alternative types of organi- 
. gation, The first is a prototype of that which also appears first in the 
above deseription of the state law: the mayor to appoint three commis- 
sioners, one without restrictions to hold: office during his term, and the ` 
other two, for indefinite tenure, from the head of an eligible list secured 
through a competitive examination held by a special examining board. The 
other alternative is probably most significant in the light of the League’s: 
past attitude toward the indapendence of the personnel agency. A 
personnel director appointed by the mävor, or other appointing author- 
ity, is to head a’ personnel bureau. Some attempt is made to prescribe 
qualifications, but they are of suca a nature.as to make evasion with im- 
punity possible. There is no menticn of a civil service commission. The 
director may be removed by tke eppointing authority, ‘for cause upon | 
written charges filed by any citizes, and after a public hearing at which 
the personnel director shell have an opportunity to be heard in his own 
defense.” This practically means placing the tenure of the personnel 
director at the mercy of the mayo? or manager.” 

5 Ibid, see. I (a). ™ Toid., sec. I (b). 

M Jbid., sec. XIL 18 Thid., sees. XIX, XV. 

* One is compelled to believe that same charge of mind has come over the Na- 
tional Civil Service Reform League Ly reading previous pronouncements of the then 
secretary, H. W, Marsh, entitled ‘‘Th> Merit System in City Manager Govern- 

ment,’? In 7 City Manager Magastne, S-11 (Sept. 1925). Formerly it was argued 


that‘ there should be an independent recruiting agency in manager cities. 
# Draft of a City Civil Service Law, pee. I (b). 
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The removal provisions 3f the proposed law for cities are of interest 
to those who are familiar with the League’s efforts to make political re- 
movals difficult. The appointing officer may suspend or dismiss any sub- 
ordinate by filing written reasons therefor with the commission and giv- 
ing the dismissed person an opportunity to answer. There need be no 
Fearing, except in the case of removal for political or religious reasons. 
On the face of it, this would seem to give the appointing officer a great deal 
cf freedom in removals.*® There is occasion to ponder, on the other hand, 
whether the clause allowing hearings before the commission where re- 
moval is on political or religious grounds is not a wolf in sheep’s clothing. 
Might not commissions thet so desired assume jurisdiction in almost any 
case by declaring it to involve the question of removal for political rea- 
sons ? 

In July, 1929, there was created a joint committee on personnel of the 
international City Managers’ Association and the Civil Service Assem- 
bly, Mr. John N. Edy representing the former and Mr. C. N. Amsden 
of Los Angeles the latter. Its report'® found that an overwhelming num- 
ber of those cities responcing to a questionnaire place personnel matters 
directly under the manager. This is m accord with the recommendations 
of the committee, which, rather than outline detailed suggestions, saw fit 
to endorse the tentative report of a committee of the National Municipal 
League. This latter committee ha3 as yet reached no decision,* but its 
secretary, Mr. Fred Telford has made public a paper™ stating tentative 
conclusions. These are endorsed by the committee on which Mr. Edy and 
Mr. Amsden served, thouzh they are in no sense to be taken as bearing 
the official approval of tha National Municipal League at this time. Per- 
sonnel administration is so be in the hands of the manager; where the 
number of employees exceeds one thousand, he is to appoint a personnel 
director who is ‘‘familiar with the science and skilled in the art of per- 
sonnel administration.’** Two members of the committee thought that 
in council-manager cities having a population in excess of 500,000 there 
should be a commission or board to pass on quasi-legislative matters (such 
as the final adoption of rules and regulations, classification and compen- 
sation plans, and the broadest employment policies) and quasi-judicial 
matters (such as appeals from removed employees and reports of investi- ` 
gations relating to the operation of the personnel system). — 

s Tbid., soc. XXV. 

# City Managers’ Yearbook, 1931, pp. 256-259; 13 Publio Management, 66-68 
(Feb., 1931) ; 8 Public Persornel Studies, 144-146 (Oct.-Nov., 1930). 

* Letter from Mr. Russell Forbes, dated July 17, 1931. 

= Fred Telford, ‘The Organization for Handling Personnel Work,’’ in City Man- 


agers’ Yearbook, 1981, pp. 1£0-197. 
£ Ibid., p. 195. = Ibid., p. 191. 
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: What do these findings indicate? In the first place, it can be stated 
quite definitely that the civil service commission. as an administrative 
agency is falling into disrepute. The North Carolina report goes so far 
as to abolish the’ commission entirely. In the New Jersey state survey, 
it would be retained for quasi-legislative and quasi-judicial purposes 
only. The Waterbury report would use the board of finance as an ad- 
visory body in formulating civil service rules and as a fact-finding body, : 
without the power to render judgment, in removal cases if the city man- 
ager or dismissing officer so desired. These reports indicate an unfaltering 
departure from the old conception that civil service is a sacred and in- 
violable domain to be shielded from the unclean encroachments of gov- 


_ernors, Mayors, and city. managers. The new personnel administration is | 


to be an integral part of the central administrative machine. During the 
past ten years, one had heard more or less guarded expressions of this 
trend.™ In the state of Maryland, this principle had been recognized in 
practice for a decade; but these 1930 sürveys reveal a brand of confidence. 
on the part of the hrs heretofore hardly so emphatic. 

If civil service is to be a part of an integrated administrative machine, 
how is it to be departmentalized? Without exception, it is to be tied up 
directly with the budget and finanze staffs, This is in direct line with the 
modern concept of public personnel administration, which places much 
greater emphasis than formerly an the budgetary aspects of personnel 
problems.” The classification and compensation plans are now acknowl- 
edged to be so important that a committee of the Civil Service Assembly 
recently seriously thought of giving them a heavier weight than examining 
in rating the importance of the various activities of a personnel agency. 
The classification and the determination of the rate and manner of eom- . 
pensation for governmental positiens are of just as much interest to the 
budgeteer as to the personnel group. Classification determines the duties 
of a given position, and a scientific determination of rates of pay can 
surely not be arrived at unless the duties are known. Indeed, so large a 
proportion of governmental expenditures are now going for personal 
services—in the city of Los Angsles as much as eighty per cent, exclusive 
of debt service**—that budgeting cannot be effective unless it is intimately 
‘associated with the-various phases of the personnel problem. 

The proposed Waterbury charter probably nchnowiSdess this relation- 


“See Telford, ‘‘Recent Personnel Legislation,” in 24 Anes: Polit. Soi. Rev., 104 
(Feb., 1930). 

#$ee declaration on this point by tke technical section on organization of the 
Civil Service Assembly of the United Stetes and Canada, in 7 Public arene 
Studies, 136-187 (Sept.-Oct., 1999). 

ai Bee mayor’s message, Proposed Budgst, Fiscal Year, 1980-81, p. 8. 


PUBLIC ADMINISTRATION 331 


ship to a greater extent then the otaer reports. There, a bureau of budget 
and personnel is to be set up in the department of finance with a direc- 
tor of budget and personrel, appointed by the commissioner of finance, 
in charge. This proposal exemplifies the most complete union that has as 
yet come to the attention of the present writer. 

While the processes of recruitment and examination are still considered 
vital parts of the personnel process, it can be said definitely that the 
day is over when any type of examination, so long as it be free from 
political influence, is considered a cure-all for every personnel abuse. 
Other aspects are now considered zc be almost, if not quite, as Important 
as examination: classification and compensation, service ratings, regula- 
tion of leaves and absence3, promotion, discipline, and discharge. In fact, 
many of the more progressive personnel administrators came to the point 
of losing confidence in the selectivicy of their examinations. The Bureau 
of Public Personnel Administration. (presumably Fred Telford speaking 
editorially) went so far as to state that the best type of new short answer 
test was only fifty per cent selzetive, and that selection by the old 
free answer method was Httle better than guess.*” While this realization 
has led to experimentation which has in the last five years materially im- 
proved the type of tests used by the best agencies, it has also impressed 
the personnel group thas other phases of their work are of vital im- 
portance. The reader should not infer that civil service examinations are 
futile. New testing processes are unquestionably bringing higher types . 
into the public service. Raference is made here to the recent lack of con- 
fidence in the tests as the alpha and omega of personnel administration 
merely to give one reason for the increasing emphasis on its budgetary 
aspects. 

The final deduction from the surveys under consideration indicates im- 
peachment of legal provisions making removal difficult. It is unquestion- 
ably coming to be felt tkat tenure must come through a tradition estab- 
lished by public demand. Furthermore, it is increasingly felt that forcing 
high standards for entrance will take the incentive out of spoils and 
largely avert the necessity for removals. There is also a growing opinion 
that in those communities where eivil service is an accepted institution, 
the danger from spoils constituzes one of the lesser hazards of public 
personnel administratior. Of far greater concern should be faulty classi- 
fication and compensation plans, smug satisfaction with the adequacy of 
shopworn means of testing, and general complacency relative to loose 
methods of administration. These conditions may exist without spoils in- 
fluence; and they are thought by many to constitute the real enemies to 
civil service. i | 

#6 Publio Personnel Stucies, 57 (March, 1928). 
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Many friends of the civil serviee movement will shudder at the thought 
_of placing all personnel matters directly under the mayor, governor, or 
city manager. In reply, the proponents of the new movement would say | 
that political influences have on countless oceasions nullified the merit 
system under the old civil service institutions, in spite of all legal safe- 
guards. They furthermore declare that civil service officers will be no more 
at the mercy of polities than under the old arrangements. On the other 
hand, they may be able to gain the confidence of governors or mayors by 
working with them instead of—in the eyes of the mayor or governor— 
at cross purposes. One of the favorite ways of nullifying civil service laws 
in the past was by starving the personnel agency financially. It is thought . 
that more adequate suppor will result from connection with the chief 
expeupyes s budget agency.” l 
JOHN M. Pme ; 
University of Southern California. l 
"A letter, dated July 31, 1981, from Mr. O. N. Amsden, general manager of 
the Los Angeles eity, civil service commission, states that wherever the personnel 
agency has been placed directly under the mayor, governor, or city manager it 
‘thas been given far more authority and real power than it ever had before.’’ In 


the state of California, the change resulied in an inerease of the budget for per- 
sonnel work from approximately $50,000 to $75,000 a year. 
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The British General Election of 1931. The main feature of the coup 
which the most principled, if not the most typical, British newspaper has 
called ‘‘the shortest, strangest, anc most fraudulent election campaign 
of our time’”* are well known. Recapitulation has its uses, however, even 
if lack of space, not to mertion move fatal inadequacies, must confine it 
to the narrowest of backgroands and to statistics that lie near the surface 
of polities. 

At the time when the sezond minority Labor government came to an 
end-on August 23, 1931,? socialism in Great Britain, so far as it was in 
practical motion, was still operating outside the economic organization 
oz the country, the inadequacies of which it was seeking to offset and to 
supplement by social services based largely on taxation. He would be 
rash who should pronounce the polizy a failure. Anyone who has recently 
o2served, even in a superficial way, the conditions of life in regions such 
as the stagnant coal-export-ng area in South Wales cannot help thinking 
how much worse the human consequences might have been. That the 
policy has limits is probable, although no one knows just where these 
limits would be found if taere were the will to push taxation as far as 
it might go. Certainly the difficultizs of operating from the outside of 
the complex called business were verv great. Economic institutions, like 
some neurotic children, are able to threaten in good faith that they will 
ke very ill if their wishes are thwartec. The eritic must be fair. No 
country has more grounds than Britain, exporter of goods and of capi- 


1 Manchester Guardian, Octoser 28, 1981, in an editorial that said: ‘What pros- 
pects are left of anything but the triumph ‘of a bleak, harsh reaction? The mischief 
cannot be undone. The electorate has been swept away by panic and fear. By the 
side of the scare about the pound, the 217 ‘Hang the Kaiser’ and the Red Letter 
appear almost respectable. . . . Even if we ignore the fact that the election was 
entirely unnecessary and was forced on by the Oonservatives for their own ends, there 
was not the slightest justification in reason for interpreting it as the last struggle 
for civilization. ’’ 

2? For the background, see ‘with the deference due, but with allowance for its 
understandable bitterness) a review. by Sidney Webb (Lord Passfleld), ‘‘ What 
Happened in 1931: a Record,’’ in 8 Poltica) Quarterly, 1-17 (January-March, 1932), 
in which it is said: ‘‘The session of 1931 opened with the Parliamentary Labour 
party seriously discontented with itself, the several ministers out of touch with one 
another, struggling separately with their Separtmental difficulties, the cabinet unable 
to find solutions for problems in the cireamstances actually insoluble, and the back- 
benchers at loggerheads with themselves and with the front bench. The Prime Minis- 
ter—very much aware of the Ehorteomirgs of each one of his colleagues, and of the 
party to which be belonged, as well as “may it be said?} perhaps incessantly rather 
too conscious of his own superiority—was not in a condition to withstand the tempta- 
tion of flattering suggestions that began to be made from more than one quarter.’’ 
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tal, to know and to fear the confusion of a world which has become ter- 
ribly interdependent without beeoming integrated. When the banking : 
community (echoing the economy committee) said one thing and the 
Trades Union Congress said another, Ramsay MacDonald, Philip Snow- 
den, and J.'H. Thomas, with a dozen other Labor members in the House, 
chose what they regarded as the harder course and what they purported 
to consider a temporary policy of surrender in collaboration. On August 
24, Mr. MacDonald informed his former colleagues that as head of a new 
National Government he had already undertaken to form a cabinet of 
all the parties. History must answer later how far one of the imponder- : 
ables of the British constitution influenced this situation. Rumor has it 
that the king, instead of insisting that Mr. Baldwin try his hand, appealed 
to Mr. MacDonald on the grocnd, especially, that his prestige in the 
United States was indispensable, and so invoked successfully the messianic 
delusions which are never far off in many kinds of greatness. : 

. Even then there was no overt sign of an early election. Parliament re- 
,conyened on September 8. Tne new Government secured a majority of 
59.in the first division; a supp ementary finance bill was passed witk- 
out difficulty. On September 20. the gold standard was suspended. The 
irony of this step was deepened by the fact that, far from causing the 
heavens to fall, it was reflected in the revival of certain phases of the 
export trade. On October 6, the prime minister announced that the king 
had consented to an immediate dissolution. How far the prime minister 
origirated this move, or was su>tly forced into it by the Conservative 
contingent, is wncertain,? and -ndgments regarding Mr. MacDonald’s 
astuteness and force may well bə postponed until more is known of his 
exact understandings with the king and others at the time of dissolution, 
just as the final test of the sincerity of his continued dedication of him- 
self to Labor must be read in the resistance he may show in future deal- 
ings with his new allies, 

In the manifesto in which ke went to the country, the prime minister 
sought to justify the election in these terms: ‘‘In August, the combina- 
tion had to be improvised hurriecly both as regards the Government and 
its supporting parties ard groups in Parliament. Now, with these pros- 
pects before us and so meny world indications of uncertainty still threat- 
- ening, it is essential that the nation’s support of Government policy is 


*The Manchester Guardian, in its leader on election day, October 27, said: “(It is 
perhaps easier to see what the election is about if we look at its origina We are 
told now by Mr. Baldwin and most of the soberar Tory elements that it is not pri- 
_-marily about tariffs, But historically taere is no doubt that it is. It was tariff en- 
thusiasm alone which set going the movement within the Tory camp to force an im- 
mediate general election. ’? i 
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placed beyond the shadow of a doubt.’’ The election, he added, was 
‘necessary to demonstrate to the whole world the determination of the 
British people to stand ty each other in times of national difficulty.’’ 
Thus was unanimity, witk an eye to distant spectators, made essential in 
an election invoked in the name of ‘‘parliamentary institutions.’’ So far 
as proposals went, the pr-me minister seid: ‘“As it is now impossible to 
foresee in the changing conditions of today what may arise, no one.can 
set out a programme of detail on which specific pledges can be given. 
The Government must therefore be free to consider every proposal likely 
to help, such as tariffs, expansion cf exports and contraction of imports, 
commercial treaties, and mutual economic a-rangements with the Do- 
minions.’’ Thus was the ‘‘free hang” requested. 

The question of reservetions in the appeal for a ‘‘free hand’’ divided 
the Liberals into three groups. The cleavage roughly coincided with rifts 
already manifest in regard to coôpsraticn wita Labor. In the old Parlia- 
ment, Sir John Simon (now secretary of state for foreign affairs) had 
resigned from the Liberal Parliamentary party in protest against the 
poHey that had made possible the existence of two Labor governments. 
For purposes of the election, Sir John improvised a Liberal National Or- 
ganization; 41 candidates (Simonites) were offered on the basis of un- 
conditional support of the Nationsl Government, and of these 35 were 
elected. During the illness of Mr. Lloyd George, the Liberal leader had 
been Sir Herbert Samuel, home secretary in the National Government 
both before and after the election. He exemplified a more cautious kind 
of support. It may be remarked that in his own constituency he did not 
_escape having a Conservative opponent who pressed him hard in a tri- 
angular contest; nor was this the only instanee where the spirit of coöp- 
eration was strained.* Using the regular Liberal organization, 112 candi- 
dates (Samuelites) were advanced, of whom 33 were successful, Mr. 
Lloyd George, from a sick bed, expressed the view that the election was 
unnecessary and dangerous, and that ‘‘the ‘open mind’ is an open trap.” 
On the eve of the poll, he virtually urged the Liberals to vote Labor, 
saying: ‘‘In every constituency where Liberals are so fortunate as to 
have a Liberal candidats who is standing as an uncompromising free 
trader, I hope they will co their utmost to secure him every possible vote, 
but in all other cases I would urge them to vote for the free trade candidate 
whatever his party labe.” Seven candidates appeared as Independent . 
Liberals, and of these four were returned—Lloyd George himself, his 


t See below, p. 337. Note also, for example, the following from an editorial in 
the Evening Standard (part of the Beaverbrock press) on October 22: ‘‘Sir Herbert 
Samuel’s last despairing efforts at Darwen may bə taken as epitomizing the last 
despairing efforts of the opposition to {hs rising tids of Empire Free Trade.’’ 
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son, a daughter, and his son-in-law. In the circumstances, naturally, 

Labor did what it could to profit by Liberal anxieties and scruples re- . 
garding free trade, although Labor’s leaders had wavered, at least on 
the possible use of a revenue tariff during the emergency, and although 
Labor’s theoretical position was hardly one of latssez faire and it might 
well argue that free trade withcut control would not leave the world 


. much less ugly than before.’ 


Jt had been evident that the Liberal element, whether destined to 
eventual disappearance or not, constituted the balance of power. The 
vote cast for Liberal candidates in 1922 amounted to 29.2 per cent of 
the total vote; in the following year, it was 29.6 per cent. In 1924, when 
frightened, the Liberal vote fell io 17.6 per cent; as a result, although 
Labor’s percentage of the total advanced from 30.5 to 33, the Conserva- 
tive share of the whole vote leaped from 38.1 to 48.4 per cent. In 1929, 

there were three-cornered fights in an unusually large number of con- 
 stituencies--451% Even in these, however, Liberal disintegration pro- 
ceeded, and Labor thus profited not only by the division of the other classes 
but also by the acquisition of Liberal support. This was indicated by-the 
fact that 88 of the 202 seats won by Labor in three-cornered contests with 
Conservatives and Liberals were won by outright majorities, whereas 
the Conservatives secured only 60 such seats by majorities and as many 
as 148 (to Labor’s 114) by pluralities. 

‘Fear, resurgent, was dominant in the election of 1931. An unusual 
effort was made to avoid the risk of triangular electioneering. These 
tactics were chiefly reflected in the curtailment of Liberal candidacies— 
from 570 in 1929 to 167, including seven Independent (opposition) Lib- 
erals, while the Conservative nominees declined only from 590 to 520 
and Labor, which had put forward 515 candidates in 1929, had 513 in 

1931. As a result, only 55 constitrencies were fought simultaneously. by 


*In an editorial on November 23, the Daily Herald (Labor) remarked: ‘‘Labour 
has never been a rigidly doctrinaire Free Trade body of opinion. Its policy of im- 
ports boards shows clearly its understanding that foreign trade must be dealt with 
on an organized basis.”’? During the campeign, some attempts were made to advance 
the idea of import boards as a formula that might assuage two sources of anxiety 
at once. More typical, however, was s poster (noted dt Oldham, Lancashire): ‘‘Work- 
ers, beware. The Tories want to cut vour wages by food taxes. Vote Labour and de- 
fend your wages. Much was made of tae depression in the United States. ‘(A city 
_ of death,’? read a dodger, referring to conditions in Detroit; ‘What happens in 

tariff-ridden America. . . . Prevent Birmingham from becoming a city of death by 

voting Labour.’ 

“In these 451 constituencies, the Liberals (who won in only 41, 89 being plurality 
victories) were last in 248, second in 162. Where Labor won by a plurality, Liberals 
were second in only 17 instances, third im 99; whereas where Conservatives were 
elected by plurality vote, Liberals were sseond in 79 instances, third in 68. _ 
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the Liberal, Conservative, end Labor parties,” of which 49 were captured 
by Conservatives, five by Liberals, end one by Labor. Such was the 
smiling face of coöperation and forkearance among the friends of the 
National Government! It is beside the point to seek to place the blame 
for certain irregularities and reprisels that attended the necessarily de- 
centralized execution of the plan. Sir Herbert Samuel, it has been pointed 
out, encountered Conservative as well as Labor opposition in his own dis- 
trict, as did another Liberal member oz the National Government, Sir 
Donald MacLean, president of the board of education. In four instances, 
sitting Liberals (two of whom wer2 minor members of the Government) : 
were actually supplanted ty Conservatives in triangular contests.® 

The plan of electing a government by patriotism and pact could not 
wholly disregard the rump called Naticnal Labor. Twenty candidates 
stood in its name, although three virtually withdrew before the poll. Four- 
teen (of whom ten were sitting members who had followed the prime 
minister). were allowed a elear field in opposing the Labor nominees, in 
which they were uniformly successful. In five other instances, however, 
Conservative candidates also took the field and were elected. One stich 


"This ealeulation, it ahould .be notec, Cisregards the Independent Liberals and 
also the candidates of minor parties (Communis: and New Party) and independents. 
Altogether, there were in 1931 at least 112 constituencies in which more than two 
candidates appeared for each seat. This total may be compared with analogous figures 
for elections in recent years—1918, 284; 1999, 233; 1923, 253; 1924, 225; 1029, 
` 470 (given In Pamphlet No. 63, 2nd edition, September, 1929, a publication of the 
Proportional Representation Sasiety). 

8{n 19 of the 55 cases, the successful eandicate was elected by a minority. Oon- 
sidering also constituencies in which thea conflict was rencered multi-lateral by the 
presence of minor parties and independents, 33 seats in 1931 were won by less than 
a majority: 21 by Conservativas, six by Liberals, four by Labor, and one by an in- 
dependent. 

*In addition, the parliamertary seerstary to tha ministry of health in the Na- 
tional Government, Mr. E. D. Simor, was defsated in a district in Cornwall pre- 
viously held by a Liberal (paymaster in the National Government) who did not 
run again, It is fair to add that, of the 55 districts in question, 28 had been held 
by Conservatives, of whom 25 were standing for reélection. In 28 other constituen- 
cies, Liberals and Conservativas were involved in dual combat; Conservatives took 

26 of these. The other two were won Ly Independent Liberals. In 1929, moreover, 
there had been triangular contests, with Labor involved, in 24 of the 28 constituen- 
cies. These facts suggest the relative inability of Liberals, even in the absence of 
Labor competition, to profit br the drift of 1931. In 46 other districts (29 of which 
had been hald by Labor, the others by Liberals of one stripe or another), Liberals 
and Labor were alone engaged in 1981, Liberals winning in 38 cases In addition, 
there were nine constituencies (four cf which had been held by Labor) in which the 
Liberal prerogative of opposing Labor was invaded only by minor parties or inde- 
pendents, and in all but one Liberals (including one Independent Liberal) were 
elected. 4 
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case involved the discomfitu-e of a National Labor member who was 
standing for reélection. In Philip Snowden’s old district, following his 
withdrawal, the attempt to clear the way for a National Labor candidate 
was frustrated by the local Conservative association. In the end, with 
Snowden’ s aid, the Liberal was elected. 

The extensive, though erratic, practice of pre-election agreements and 
combinations, followed by a 58.4 per cent fall in the vote cast as Liberal, 
_& rise of 37.7 per cent in that recorded as Conservative,’® while Labor’s 
strength sagged 20.8 per cent, resulted in the grotesque overturn indi- 
` cated in the following summary of changes in parliamentary representa- 
tion: 


Labor National Conserva- Liberal Independ- Inde- 


+ Labor five ent Liberal pendent 
‘After 1929 election 287 - —  : 260 60 — 8 
Before disaolution 285 15 263 58 — 14 
After 1931 election 52 18 473* 68 4 5 . 


bé Including two who stood as “National.” re 


`~ 


The extent of the disproportions in representation can be measured by 
noting the fluctuations in the po ular votes of the parties in recent elec- 
tions, with the percentage each constituted of the total: 








Number . 

Year| Total vote | eng] | Conseraatins LAberal “Labor Others 
cast 

returne y i 
1922 | 14,803,682 57 | 5,500,883 | 38.2 | 4,189,527 | 29.2 | 4,241,383 | 20.4 | 462,240 
1928 | 14,548,521 50 | 5,638,824 | 38.1 | 4,811,147 | 20.6 | 4,438,508 | 80.5 280,042 
1924 | > 16,640,270 | | 32 | 8,089,003 | «8.8 | 2,628,747 | 17.6 bOr 38.0 | 112,857 
1920 | 22,648,375 7 | 8,656,473 | 38.3 | 5,808,510 | 28.6 | 8,389,512 | 86.9 | 308,890 
1931 | 21,650,404 67 {11,626,287 | 66.1 | 2,820,310 | 10.7 rages 30.6 | 764,584 


1 Inoludes 106,106 votes for Independent Li>arals. 
8 Includes 848,858 votes for National Labo, 55,309 for Nationa, 86,877 for New Party, 74,824 for 
Communists, and 254,871 for Independents. 


Labor, which received 30.6 per cent of the total er cast, secured 8.4 
per cent of the contested seats, at fhe rate of one for 144,000 votes, whereas 


» Ít must be remembered that €7 seata were uncontested, and that of these, 61 
wera Conservative, 6 Labor. This tact explains the decline of the total vote cast, 
which amounted to 73.5 per cent of the electcrate, whereas in 1929, with 7 uncon- 
testad seats, it had been 78.5 per cent; in 1924, with 82 contesté return, 76.5 
per cent; in 1928, with 50 neo ete 67 per cent; in 1922, with 57 uncontested, 
67.2 per cent. The booklet issued by the London Times, The House of Commons, 1981, 
p. 140, estimated that (with allowances for the uncast votes in uncontested constitu- 
encies) the total vote for candidates supporting the National Government might 
be regarded as 16,687,701, the combinad opposition vote (Labor, Independent Lib- 
eral, Communist, and New PRE) 7,676,638—in all 8L4 per cent of Pros of 
29,487,711. 
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the Government groups gathered theirs at a cost of 29,000 votes per seat. 
-It is no answer save to those to whom irony is its own excuse for being 
to say that in 1929 Labor garnered its seats at the rate of one to 29,000 
votes, while the Conservatives expended 54,000 and the Liberals 90,000 
for every member elected. One wonders whether Labor’s opposition to 
proportional representation will change? The secretary of the Propor- 
tional Representation Society remarks: ‘The Labor Government pro- 
posed the alternative vote. Its bill did not pass; yet, in this election, the 
alternative vote was, in essence, in force. . . . A combination of two par- 
ties, such as is possible under the alternative vote, inflicted a staggering 
defeat upon the third party.’ The observer is aware that back of the 

Case against proportional representation is a mightier issue—the prob- 
lem of positive government, suitable for tasks that call for vigor and 
firmness beyond the dreams of traditional liberalism. At the same time, 
with recent events to think on, he must doubt whether much that is con- 
structively positive is likely to resuli from electoral waves swelled by 
temporary moods behind which there is litzle conviction, washing out 
each other’s ripple-marks in futile alternation. 

The decline of Labor’s popular vote was not universal. In 66 sities 
it was greater absolutely than in the preeeding election. These constitu- 
encies were of two kinds as regards Labor’s inherent strength. As many 
as 23 of them had gone to Labor in 1929; seven were carried by it again. 
On the other hand, 38 were districts in which Labor had stood at the 
bottom in the preceding election. Ii happened that in 1929 three-cor- 
nered contests took place in all the 66 districts in question. In 1931, the 

Liberals withheld candidates in no less than 45 of these constituencies, 

z A reconsideration of electoral methods was a price of Liberal coöperation after 
1929. The conference on electoral reform, of which Viscount Ullswater was chair- 
man, dividing on party lines, 18 to 8, with Labcr in the negative, recommended that 
‘any change in the present system of parliamentary elections should include the. 
adoption of proportional representation with the single transferable vote.’’ Ree Com- 
mand Paper 3686, 1930. In the face of Labor's continued disapproval, the scheme 
of the alternative vote was offered instead and accepted by Liberal spokesmen. A 
bill that embodied it, among other featura3, was read for the second time in Feb- 
ruary, 1931, passed third reading on June 2, 273 to 228, was mutilated in the House 
of Lords, and was inertly pending in the House of Commons at the end of the Par- 
liament. 

u John H. Humphreys, ‘‘A Lesson of ihe General Election, ’? Contemporary Review, 
no. 792, pp. 705-6, December, 1931. Mr. Humphreys estimates: ‘‘Under a propor- 
tional system, Mr. MacDonald might well have found his Government supported by 
270 Conservatives, 110 Liberals, and some 50 National Labor members, a total of 
480 confronting a total Opposition of some 185 members.’? From the standpoint of 
leadership, he points out the signifleance of the fact that, of all the members of the 
former Labor cabinet, George Lansbury clone sarvived the chances of a system of 
single-member districts. 
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GEOGRAPHICAL DISTRIBUTION OF LABOR REPRESENTATION, 


Sections and counties 
NORTHWESTERN 
Lancashire 


Cheshire 


.Cumberland . 


: Total 


NORTHEASTERN 


Durham 


Northumberland 
Yorkshire . 


Total 


MIDLANDS 
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Leicester 
Northants 
Notts 
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Worcester 
, Total 


EASTERN 
Lincoln 
Norfolk 


' Suffolk 
Total 


LONDON AND HOME COUNTIBS 


. London 
Essex 
Middlesex 

. Berks 
Hants 

- Kent 


Total 


WESTERN 


Gloucester | 


Somerset 
Wilts 
Devon 
Cornwall 


Total 
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BCOTLAND 6 29 34 26 37 7 

WALES 9 18 19 16 25 18 
Total 15 47 53 42 62 

Grand total 57 142 192 152 287 52 


affording a measure of evidence for the reasonable assumption that, in 
the absence of a Liberal, a portion of the Liberal vote did trickle to 
Labor. But it must be added that the Labor vote increased in absolute 
terms in 14 districts in which the Conservatives withheld candidates, as 
well as in five fought by three parties in both elections. 

The geographical distribution of Labor’s representation over a period 


`- of years is summarized in the “oregoing table. Striking, indeed, was the 


deflation in 1931 in London and the Hame Counties. In London alone, 
it fell from 36 seats in 1929 to five. Even mors striking were aspects of the 
decline of representation im the Black Country and the industrial North.” 
Warwick, including Birm-nghem, yielded eight Labor members in 1929, 
none in 1931; Stafford, next to it, dropped from 14 to one. Lancashire, 
with the mills of Manchester and its smoky neighbors, slid from 39 to 
five. Yorkshire, embracing Sheffie'd and Leeds as well as mining areas, 
slumped from 39 to seven. Seotland’s Labor representation, having 
climbed to 37 in 1929, was reduced io seven. Where need is, fear is most 
chilling; in the mood o the industrial population, moreover, there 
seemed to be a kind of sckly hope that prompted it to grasp for any 
easy remedy. In contrast to the regions just noted was Wales, where 
the Labor phalanx was eut only from 25 to 16. The dark-seamed, de- 
pressed, disciplined valleys like the Rhondda, Taff Vale, and Ebbw stood 
firm. Labor was returnec. uncpposed ir some cases; only Communists 
arose to challenge its candidates in others. 

In view of the extent to which Labor’s anxieties prior to the sum- 
mer crisis of 1931 had concerned the restlessness of its own extreme ele- 
ments, irked by ‘‘gradualsm,’ the rôle of the left wing, both Labor and 
Communist, deserves a degree of attention which space forbids. A few 
bare facts must suffice. Within what is broadly called Labor, the rift 
between the Independent party and the Parliamentary party was con- 
tinued, if not actually deepened, by the election. In a Glasgow constitn- 
ency, the obstreperous Mr. MeGovern, who had been suspended in the 
late Parliament, was unsuccessfully opposed for reélection by a regular 
Labor candidate. In four other districts where L.L.P. candidates were 


2 It has already been suggested that almost sardonie humor could be found in the 
probability that the reputed partial trade revival, stirring the optimism of some 
important industrial areas, wes due in part to the fall of sterling and the appear- 
ance of a pound more suited fo expcrting manufacturers than to rentiers. 
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tn official endorsement was withheld. So, too, was recognition after 
the election. James Maxton became the leader of a second opposition, 

five members strong. The Communist party presented 26 candidates, one 
more than in 1929; but all save five forfeited their deposits.“ The total 
vote was 74,824. In five districts, the Communist vote was large enough, 
if it had been cast solidly for the Labor candidate, to have elected him. 
The writer of these paragraphs—deeply impressed by the good nature 
and the respect for the rules of the game that mark the British electorate, 
for of disorder it happened that he saw none at all while observing the 
close of the campaign in several parts of England—finds his mind re- 
turning to the possible significance of tha remark of a young Labor can- 
vasser in the Midlands, whose comment on the Communists was that at 
bottom of course he believed as they did, but that he didn’t like the way 
. they did things. But the observer remembers as vividly the blind, diseased 
old woman in a narrow street in Ancoats, Manchester, who eried ‘‘God 
bless him, God bless him’’ whenever the Conservative candidate’s name 
was mentioned by the earnest young Labor nominee whose audience (true, 
it was Sunday morning) consisted of a iew casual loungers at the neat, 

dark doorways. She, too, was a symbol. 

The immediate effect of Labor’e recession has been to move the center 
of gravity of its parliamentary membership further into the official circles 
of trade unionism.* What has been said about the outstanding impor- 
tance of Wales in Labor’s remnan: of representation is only another way 


H Two of these five candidates were in the Rhondda, where Communists were the 
sole opponents of Labor, receiving 10,£59 to Labor’s 22,086 and 4,296 to Labor’s 
28,024; two were in Scotland, at Greenock and Fife West; and one was in Bethnal 
Green, London. Since the election, the Communist party has elaimed a growth in its 
membership, which in the spring was 2,711. 

4 The size of the Communist vota may be used, incidentally, to put in proper pro- 
portions the effort of Sir Oswald Mosler’s New Party, preaching ‘‘action’’ and the 
‘Ceorporate state,’’ which, with 24 sand-dates (22 of whom forfeited their deposits), 
polled a total vote of 86,377. The glamcrous Sir Oswald, with a reputed body-guard, 
was provocative as well as persuasive, aad was arraigned and exonerated on charges 
of disturbing the peace im Birmingham. His standard-bearer in Whitechapel, Lon- 
‘don, Mr. T. (‘‘Kid’’) Lewis, formerly world’s middleweight champion, received 
only 154 votes where the Communist eandidate. polled 2,658, 

“Regarding the personnel of the new House of Commons as a whole, the New 
Statesman and Nation of November 7, 2931, vol. 2, no. 87 (new series), p. 568, pre- 
sents some statistics prepared by Harold J. Laski, listing the following occupations 
among the members: rentiera, 165 (of vhom 160 are Conservatives); business men, 
111 (of whom 73 are Conservatives) ; lawyers, 126 (of whom 111 are Conservatives) ; 
bankers and financiers, 47 (44 being Conservatives); soldiers and sailors, 43; farmer- 
landowners, 15; journalists, 15: doctore, 14; teachers, 11; aecountants, 8; brewers, 
5; retired civil servants, 5; trade nniorists, 82; others, 8. ‘‘By ‘rentier’ is meant 
a person who lives on inherited wealth aad follows no occupation.’’ 
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of expressing this fact. Of the 52 Labor members in the new Parliament, 
32 were trade union nomin2es, of whom 28 were sponsored by the Miners’ 
Federation. To note this natural outcome of the circumstances of the 
election—to note further some recent declarations by leaders in the 
Trades Union Congress that Labor’s parliamentary spokesmen must not 
be allowed to grow away from the industrial wing of the movement as 
did men like Mr. MacDorald**—is to raise, and in no way to answer, 
.one of the most fundamental questions regarding the appropriate em- 
phasis in Labor’s future appeal. 

This is not the place to argue the issue of ‘‘T'.U.C. dictation’’ that had 
so prominent a place in the National provaganda. During the campaign, 
the secretary of the Trades Union Congress produced documentary proof 
that the general council of the latter was consulted regarding the econ- 
omy measures on the initiative of the cabinet, not on its own; but this 
did not dispose of the fact that the attitude of the T.U.C. undoubtedly 
influenced the members of the Lator government who declined to follow 
Mr, MacDonald. Whether the scale of values of the T.U.C. or of the spokes- 
men of other economic interests should have been accepted depended, 
after all, on those consicerations that lie deeper than any articulate 
major premise. The T.U.C. and the Labor party are thought by some, 
who include sympathetic critics, zo have stressed unduly opposition to 
the cut in unemployment insurance. It should be remembered that their 
position was based not only on tha argument that the unemployed were 
those least able to sacrifice, but also on the proposition that an adequate 
unemployment scale served to peg the general wage level against a threat- 
ened attack. ; 

The slogan of ‘‘The Na-ion versus a Soviet” was a mild sample of the 
extraordinary outery in which the daily press, with few exceptions, ob- 
literated whatever distinctions may have existed between editorial and 
news columns. The front page of the Sunday Chronicle of October 25 
carried the exhortation: ‘Vote for Britem Tuesday. The Premier’s lash 
for the shirkers. Socialist policy no use in the crisis,” with a picture of 
Mr. MacDonald done ove? in a Kitchener recruiting pose. On the front 
page of the Daily Mirror of October 26 were photographs of terribly 
emaciated children ‘‘taken in the Volga area of Russia in 1922” (and - 
all in the act of being fed), under the caption, ‘‘Bolshevism run mad’’ 


"In a post-election statemant, Philip Snowden perhaps expressed the extreme of 
the other point of view when he said: ‘‘This ia not the end of the Labor party. It 
will rise again, but only with new leaders who have vision and courage. But it must 
be based on a citizen’s and not & class outlook.’’ London Times, October 29, 1931. 
It may be added, at the risk of irrelevance, that only one member of the Coôperative 
movement was elected, whereæs nine sas among the Labor members in the last Par- 
Hament. 
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(the phrase being Philip Snowden’s),?* with a box in the corner contain- 
ing the advice: ‘‘Vote for National Government and enable Mr. Mac- 
Donald to stabilize the pound, balance our trace, ease war debt burden,’’. 
fortified by an editorial ending with ‘‘A vote for socialism is a vote for 
baukrnptey, despair, anc ruination.’’ But these, it may be said, were pic- 
ture papers. Take then, almost at random, counsel offered in successive 
headlines over news columns in the Birmingham Post on election day: 
‘The Mad Folly of Socialism,” ‘‘Deciding the Nation’s Fate,” ‘‘ Vote 
Early for Country.’’ Or, across an entire news page of the Detly Mail 
of October 26, ‘‘Socialist Threat to Savings of the.Poor,’’ referring to the 
earefully timed alarm regarding the not new practice of loaning postal 
deposits to the unemployment fund.?® On the same day, the Daily Ez- 
press, with persuasively contrasting pietures, offered the alternative of 
‘Prosperity or Ruination.’’ Simultaneously, in a big box on the editorial 
page of the Morning Post, Alfred Noyes discussed ‘‘The Choice’’ in verse, 
closing with the words: ‘‘Now,—with a world to win, a world to lose— 
Wild chaos, or a world-wide Empire?—choose!”” Needless to say, the 
bishop of London did not go unnoticed when in the quiet of the Diocesan 
Conference on October 26 he said: ‘‘If the verdict of the country went 
wrong on Tuesday, the pound would fall to 5s. within 24 hours, to a 
shilling possibly within a week, and a penny in a month.”’ In retrospect, 
the wonder is less that Labor’s parliamentary losses were so devastating, 
exceeding all anticipations, and more that in a defensive action on a dis- 
advantageous field it managed to hold its lines at all and to preserve the 
body of its army.*° 

© In his broadcasted address on October 17, in which a sick man into whom the 
iron had entered to a degree that seemed pathological said: ‘‘I hope you have read 


the election programme of the Labor party. It is the most fantastie and impracticable 
ever put before the electors... . . This is not socialism. It is bolshevism run mad.’ 
Speaking of broadcasting, the policy of equality amounted to treating each ele- 
ment in the National combiration as a party (with an extra speech each for Mr. 
MacDonald and Mr. Baldwin}, sonfining Labor to three speeches, : 

3 Sidney Webb, in the article cited in an earlier note, remarks: ‘‘In Great Britain, 
in 1931, for the first time, the women are considered to have voted differently from 
‘the men, and to have contributed to the National Government majority in a mueh 
greater percentage than the men. A combination of patriotiam and apprehension as 
to the safety of their little hoards of savinga certainly sent an unusual proportion 
of women electors to the poll, many of them for the first time.’’ 

- *In view of the importanes to Lebor of the eodperation of local councilors in aid- 
ing the parliamentary candidacies (a feature of Labor organization that impresses 
any observer), as well as the rôle of Iccal governments in carrying out any central 
program, it was unfortunate from Labor’s standpoint that municipal elections fol- 
lowed so quickly, on November 1 in England ard Wales and on November 8 in Scot- 
land. On the primary issue ož economy, incarnadined ty the after-glare of the gen- 
eral election, Labor dropped 208 seats in the councils of the London boroughs, los- 
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That army, discomfited, a little bewildered, hardly dismayed, is al- 
ready reforming. But it takes up arms in a society which, by reason of 
its very genius for indirection and adepzation, has preserved without 
fundamental change institutions and atzitudes that bind, benumb, even 
paralyze. It remains to be seen whether, where no eggs are broken, 
omelettes can be made. This is not a question that concerns Britain alone 
and interests merely the student of the Mother of Parliaments. There 
is no more challenging question in the range of political science. 

| ARTHUR W. MAOMAHON. 
Columbia Universtiy. 


British Trade Union Law Since the Trade Disputes and Trade 
Union Act of 1927. Judging from artic_es on the subject, American in- 
terest in British trade union law hes b2en considerable, but spasmodic. 
Every important decision or statute affecting the legal status of the 
British trade unions has been followed by articles on this side of the 
Atlantic outlining the entire history o? zhe British law of labor com- 
binations and attempting to forecast the outcome of the most recent de- 
velopments. Between times, the subject kas not been discussed and no 
one has presented the actual results o? the heralded developments. 

The Trade Disputes and Trade Union Act of 1927! is the most recent 
of these developments noted in this country. The act grew out of the 
British general strike of 1926, and was represented by its proponents 
as designed to prevent a recurrence of such a nation-wide strike to coerce 
the government. The trade unions, however, regarded this measure as 
‘fan unscrupulous attempt to destroy the working class movement,’’ 
and predicted that it would make it ‘ practically impossible for trade 
unions to take action in any dispute without imperiling trade union 


ing its majority in five of the eight boroughs it hed controlled, retaining only Pop- 
lar, Bermondsey, and Deptford. In some eighty of the citiss and larger boroughs in 
the provinces, Labor lost 206 seats and gained five. In Scotland, however, it showed 
a net gain of six. The total vote was down; ix London, for example, it was 31.3 per 
eent of the electorate, the lowest since 1919. | 

117 and 18 Geo. V, ch. 22. For contemporary articles on this act published in 
American periodicals, see Harold J. Laski, ‘‘Mr. Baldwin Attacks the Trade Un- 
jons,’’ 51 New Republic, 63-65 (1927); Ben F. Selekman, ‘‘ British Industry and the 
Trade Unions Bill,’ 51 New Republic, 224-227 (1927); Alpheus T. Mason, ‘The 
British Trades Disputes Act of 1927,’’ 32 American Political Science Review, 148-153 
(1928); H. A. Millis, ‘‘ British Trade Dispuses and Trade Union Acts,’’? 36 Jour. 
Polit. Ecom, 305-829 (1928); Lt. Col. F. x. Whitton, ‘‘The Trades Union Bill 
in Great Britain,’’ 9 Law and Labor, 235-238 (19287); and ‘New British Law Af- 
fecting Trade Unions,’’ bid., 275-277. A mors recent article dealing with one phase 
of the legislation is J. H. Macrae-Gibson, ‘‘The British Civil Service and the Trade 
Union Act of 1927,’’ 28 American Political Sets-0¢ Review, 922-929 (1929). . 
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funds and exposing th2 officers and members of the trade unions to 
fine and imprisonment,’ ’? 

In its language, the act certainly went beyond merely declaring a 
general strike to be illegal and, of course, did not (at least in so many 
“words) prohibit trade unions from taking ‘‘action in any dispute with- 
out imperiling trade union funcs.’? What it did do was to declare any 
strike or lockout to be illegal which ‘has any object other than or in 
addition to the furtherance of a trade dispute within the trade or indus- 
try’’ in which the strikers are engaged, or which js ‘‘designed or caleu- 
lated to coerce the government either directly or by inflicting hardship 
on the community.’’ A‘trade dispute was declared to be within the trade 
- or industry when the conditions of labor of all persons involved were 
determined by the same employer or the same joint industrial council 
or similar body. No union member was to be penalized for refusal to 
take part in an illegal strike, and the Attorney-General was authorized 
to restrain the use of union ?uncGs in contravention of the act. 

Prior to this act, few strikes were illegal in England. The Trade Dia- 
putes Act of 1906? conferred complete immunity upon trade unions and 
their members from both civil and criminal liability for strikes under. 


The quotations in this paragraph are from the resolutions which were adopted’ 
by the National Conference of Trade Union Executives held shortly after the intro- 
duction of the bill. For fuller statements of contemporary trade union criticisms of 
the bill, the following articles and pamphlets, all of which were published in 1927, 
may be consulted: Labour Opens its Attack; Shattering Exposure of the Govern 
ment’s Sinister Proposals, and Arthur Henderson, Jr., The Government’s Attack on 
_ Trade Union Law; An Analysis of the Tradea Disputes and the Trade Union Bil, 
both published by the Trade Union Dsfanse Committee; W. A. Robson, The Trade. 
Disputes and Trade Union Eili; Analusis and a Commentary, published by the Fa- 
bian Society; Harold J. Laski and Ernest Benn, The Trades Disputes and Trade Un- 
ion Bill, published by P. 8. King; and Ramsay Muir, Trade Unionism and the Trade 
Union Bul, published by Williams and Norgate. Articles written later presenting the 
same point of view are Arthur Henderson, Jr., ‘‘The Trade Disputes and Trade 
Union Act, 1927,’? 8 Labour Magasins, 157-160 (1929); W. A. Robson, ‘‘The Fu- 
ture of Trade Union Law’’ 1 Political Quarterly, 86-103 (1930); and J. W. Bowen, 
tı Civil Service Unions in Trade Disputzs Bill,’’ 9 Labour Magasine, 494-495 (1981). 
“On the other side, favorable to the 1927 law, little has ever been written. Bir John 
Simon, Three Speeches on the Genera- Strike (London, 1926), is valuable for the 
background of the legislation, es is E. P. Hewitt, Trade Unions and the Law; Their 
History, Present Posttion, and Suggested Reform (London, Solicitors’ Law Station- 
ery Society, 1927), which was first published ag a series of articles in the Solicitors’ 
Law Journal in 1926 and 1927. L. B. Ferguson, The Trades Disputes and Trade Un- 
ion Act, 1987 (London, 1927), is a purely legal treatise. Jean Signorel, ‘‘De VH- 
légalité de la grève générale; Commentaire du Trade Disputes and Trade Unions Aot, 
1987,’’ in Bull. de la Soo. de Soi. Keon. et Sootol., Comité des Travaux Hist. et Bot., 
1929, 71-124, is an article strongly EDR N: e legislation. 

*6 Edw. VIL, ch. 47. 
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taken ‘‘in furtherance or contemplation cf a trades dispute.’ Whether. 
a particular strike was uncertaken ‘‘in furtherance or contemplation of 
a trades dispute’’ was helc to be a question of fact;* but when the ex- 
istence of a trades dispute was established, no inquiry was allowed regard- 
ing either the motives of the strikers or the effects of their action. In 
the Emergency Powers Act of 1920,5 the government was given broad 
powers to take whatever neasures migkt be necessary to secure for a 
community the essentials cf life jeoparciz:d by a strike, but participa- 
tion even in such strikes was expressly declared not to be illegal. If the 
purpose of a strike was tte attainment cf some industrial objective, it 
was legal prior to the 1927 act, even though it involved all of the work- 
ingmen of the country and completely paralyzed commerce. The gen- 
eral strike of 1926 was held illegal by a trial court in a decision rendered 
subsequent to the strike.f Eut, admittedly, the validity of this conclusion 
depended upon whether this strike was waged from industrial or politi- 
cal motives. 

The Trade Disputes and Trade Union Act narrowed the right to 
strike. Any strike designed to coerce ti2 government was declared il- 
legal, although it might have an indus:rial as well as a political pur- 
pose. Further, this act wotld appear to aave made unlawful any sympa- 
thetic strike undertaken in behalf of workmen in another trade or in- 
dustry. It was this restriction more ther any other which alarmed the 
trade unions; but, strangely, not a single case has arisen since 1927 in 
which an effort was made to invoke this p>ovision. This has been a period 
of few strikes, and of fewer sympatueti2 strikes. All of the trade union 
leaders interviewed by th3 writer in.the summer of 1931 denied that 
the Trade Disputes and Trade Union Act had anything to do with this 
strike record, and assertel that it has made no difference whatsoever 
in union tactics. Nevertheless, to a man they want the law repealed.’ While 
it has not to date been app_ied in any strike, the union leaders are fearful 
that it might be invoked in almost any great strike. 

Other provisions of the Trade Disputes and Trade Union Act of 1927 
were but little less objectionable to the trade unions, and have proved 
more of a handicap. The section cf the Trade Disputes Act of 1906 re- 


*Conway v. Wade [1909], 4.C. 506. 

738 and 39 Vic., ch. 86. In the Trades Disputes and Trade Union Act of 1920, 
the proviso reserving the righi to strike was -epealed. 

° National Sailors’ and Firenen’s Union v. Reed, 1, ch. 586 (1926). 

"The author visited nearly all of the principal industrial centers of England in 
the summer of 1931 as a member of a grcup of economists studying European eco- 
nomic conditions. He everywhere interviewed trade union and industrial leaders on 
the practical operation of ths Trade Disputes and Trade Union Act, 1927, and 
much of the material presented in this article was obtained in this manner. 
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-lating to picketing was amended to prohibit picketing in numbers or 
manner calculated to intimidate, and specifically forbade the ‘‘besetting’’ 
of a private home. Whether this 3as affected the actual conduct of picket- 
ing is not clear, but in a few instances pickets have been arrested and 
fined: by local magistrates. 

. More certainly effective has proved the provision prohibiting civil 
servants from belonging to any organization whose membership is not 
eonfined exclusively to civil servants. This section was designed to compel 
the various organizations of civil servants to give up. their affiliation 
' with the Trades Union Congress, which thereby’ lost the dues of the 
160,000 members of the civil servents’ unions. In all other respects, the 
prohibition against affiliation of zhe civil servants’ unions with the trade 
union movement appears to have had little effect. These unions have gained 
members and still are very friendly miii the Trades Union Congress and 
its General Council. . 

The final major change made by the Trade Disputes snd Trade Union 
Act—that of substituting ‘‘contracting in’ for ‘‘contracting out”? in 
the use of union dues for political purposes—has probably had the greatest 
effect of all of the measure’s provisions, although it, too, has failed to work 
out precisely as was expected. TEis was a blow at the Labor party which 
struck a very vital spot—its main source of financial support. The British 
trade unions have always financed the majority of the Labor party candi- ` 
dates. In Osborne v. Amalgamated Society of Railway Servants,* back 
in 1910, it was held that unions had no legal authority to spend any of 

their funds for political purposes. Thereafter, in the Trade Union Act of 
1913,° such expenditures were legalized; but on the condition that any 
union member might prevent use of any part of the dues contributed by 
him for such a-purpose by giving notice to this effect. This ‘‘contracting 
out’? scheme was originelly oppcsed by Labor, but did not appreciably 
reduce its financial support. Less than-105,000 of thé more than 3,000,000 
members of registered trade unions had by December 81, 1925, ‘‘con- 
tracted out’’ of paying dues to the Labor party. In 1927, the entire scheme: 
was reversed. No part of the dues contributed by any member might be 
used for political purposes unless he, in advance and in writing, authorized 
such use. No figures are available npon how ‘‘ contracting in’’ has worked, 
but Labor party and trade union officials say that it reduced the number 
of contributors by above ane-half. The net effect, however, has been far less 
serious, as most of the unions doubled their dues for political purposes. - 

Mr. Ernest Bevin, general secretary of the transport workers’ union, 
who.in the summer of 1931 was referred: to in the daily press as the 


* [1910] A.O. 87. "2 and 3 Geo. V, eh. 80. 
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dominant figure in the British labor movement, summed up the net effect 
of the Trade Disputes and Trade Union Act in tke statement that the 
measure was ‘‘more of an insult than an injury.’’ But insults are resented 
ai least as much as injuries, and ever since the enactment of this law both 
the Trades Union Congress and the Labor party have been demanding its 
repeal. In the general election of 1929, MacDonald as leader of the Labor 
party definitely promised that one o? the first acts of Labor, if given a 
majority in Parliament, would be the repeal of this law. In office, with 
only a plurality in the House of Commons, the Labor Government acted 
very slowly, presumably because it could not get assurances of Liberal 
support for a straight repeal. 

Finally, in January, 1931, the Government brought in the Trade Dis- 
putes and Trade Union (Amendment) Bill,!° which, in the preceding 
month, had been submitted to and endorsed by the general council of the 
Trades Union Congress, though by a divided vote. This bill repealed the 
provisions of the 1927 act relating to civil servants’ unions and ‘‘ contract- 
ing in,’’ but merely amended the restrictions on strikes and picketing. 
For the prohibition of strikes which have ‘‘any object other than or in 
addition to the furtherance of a trade dispute within the trade or in- 
dustry,’’ it substituted a prohibition of strikes ‘‘of which the primary 
object is an object other than that of furthering purposes connected with 
the employment or non-employment, or terms of employment, or with 
the conditions of labor, of any person (whether or not employed in the 
trade or industry in which the strike takes place.) The bill further pro- . 
vided that no one should be punished for participation in any strike until 
after it had been declared illegal by the High Court; and the High Court 
was not to declare any strike illegal unless the Attorney-General was a 
party to the action. As to picketing, the bill provided that only when 
there was reasonable apprehension of personal injury or of violence or 
damage to property should picketing be regarded as intimidating; and 
‘‘hesetting’’ of a private home was no longer forbidden. 

Despite the concessions to win Liberal support, the Trade Disputes and 
Trade Union (Amendment) Bill barely passed second reading, and in the 
committee stage was subjected to a mertiless attack on the score that it 
“would once more legalize general strikes. Attorney-General Jowitt, who 

æ This bill and its advancement to second reading is teported in the Parllamentary 
Debates, Jan. 28, 1931, and the proceedings in committee in the Official Report of 
Standing Committee C, Feb. 10, 12, 17, and 19, 1931. On the trade union attitude 
toward the bill and the Liberal amendment thereto, see Report of the Trades Union 
"Congress General Council, 1981, 167-169; a leaflet entitled The Trades Disputes BU, 
published jointly by the Labor party and the Trades Union Congress in February, 


1931; and Arthur Henderson, Jr., ‘“An Analysis of the Trade Disputes and Trade 
Union (Amendment) Bill, 1981,’’ 9 Labour Magceins, 890-392 (1981). 
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had the bill in charge, answered the question of whether the general strike 
of 1926 would have been legal by saying that this depended upon whether 
in fact the primary purpose of that strike was industrial or political—an 
answer which did not satisfy the critics of the measure and increased the | 
doubts of the trade unionists. A= this stage, under the leadership of Sir 
John Simon, the committee adopted an amendment offered by Dr. Burgin, 
another Liberal, which declared illegal any strike or lockout ‘‘of which the 
effect at any time by reason of its extension or continuance is to expose the 
community or any substantial portion of the community to danger to 
health or safety by interfering with the supplies or distribution of essen- 
tial food, water, fuel, light, medical or sanitary services, or other neces- 
garies of life.’’ 

The trade unionists disliked the Government’ s bill because it recognized 
restrictions upon the right to strike; although these were so hedged about 
that :t was doubtful whether they would ever be invoked. The Liberal 
ameniment, to their minds, made the situation worse than it was under 
the 1927 act. Some members of the general council of the Trades Union 
Congress favored urging the Government to go to the country upon this 
issue, but the majority realized that it is impossible to arouse much popu- 
lar irterest in so technical a question as trade union law. The Govern- 
ment was urged to withdraw the bill, and on March 3, 1931, it did so—no. 
doubt relieved that under the zircumstances the blame for failure to 
redeem. its pre-election promise could be placed upon the Liberals. 

In the remaining months of the Labor government no further effort was 
made to effect any change in trade union law, as it was apparent that no 
measure satisfactory to the trade unions could be put through Parliament. 
When the MacDonald goverrment fell, the Labor party once more de- 
clared in favor of repeal of the Trade Disputes and Trade Union Act. 
This question, however, was cnly a very minor issue in the general elec- 
tion cf October, 1931; and the overwhelming defeat of the Labor party has 
endec all possibility of any fundamental change in the statute until there 
is another parliamentary upheaval. 

As for the future, trade union law is certain to become again a live 
political issue if the Trade Disputes and Trade Union Act is held to render 
illegal some important strike; buz that this will occur soon seems unlikely. 
That no decision construing this far-reaching act has been handed down 
in the nearly five years that it has been in effect seems remarkable until 
it is realized that it was a polities] rather than an industrial measure. The 
Naticnal Confederation of Employers’ Associations had no part whatso- 
ever in the passage of the 1927 act, and did not oppose the 1931 amend- 
ment bill. Employers in England complain about the alleged restrictive 
policies of the trade unions, but recognize and deal with them. Not all 
of British industry is unionized, and the trade unions have lost nearly 
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half of their total membership since 1920. But British employers have 
no hankering for a real showdown with the trade unions and, when 
strikes occur, generally make no attempt to operate their plants. Resort 
to the courts in labor eee is exceptional, and injunctions are prac- 
tically unknown. 

It is somewhat difficult ir an American. to understand the British atti- 
tude toward the trade unions. British publie opinion is strongly set against 
dominance by the unions, which explains why it was so profoundly shocked 
by the general strike of 1926. The average thinking Briton who is neither 
an employer nor a trade tnionist wants the law to be such that a strike 
which endangers the national safety or challenges the supremacy of the 
government may be declared illegal and dealt with somewhat like a revolu- 
tion. At the same time, the trade unions are accepted as a part of the 
national life, and neither the British employer nor the great middle class 
wants to see them destroyed. There is a strong tradition in England against 
interference by the courts in labor disputes. It is almost unthinkable that 
there will be any development of restrictions upon the right to strike com- 
parable with those of American court decisions. While the Trade Dis- 
putes and Trade Union Aït of 1927 remains a possible serious menace to 
British trade unionism, it now gives appearance of having far less practi- 
cal importance than was assumed at the time of its enactment. 

EDwin E. Wrrre. 

Wisconsin Legislative Beferencs Library. 


The Swiss National Council Elections of 1931.0n October 24 and 25, 
1931, the Swiss voters selected the mambers of their National Council for 
the next four years.’ The election was of unusual importance because the 
world-wide depression has created an economic crisis in Switzerland. Un- 
employment has been increasing, banks have been failing, and the na- 
tional government has been piling up a deficit. A flood of candidates were 
in the field for the 187 seats now in the National Council (11 less than in 
the outgoing Council). Of the total o2 740 candidates, 193 were nominated 
by the Independent Demccrats, 141 by the Catholic Conservatives, 152 by 
the Socialists, 85 by the F'easants, 28 by the Liberal Democrats, 77 by the 
Communists, and 64 by the minor perties.® The oustanding feature of the 
campaign was the bitter struggle between the Socialists and the parties of 
the Right. All the modern methods of campaigning were employed by 
the leading parties. The Socialists made extensive use of motion pictures, 

1 A. constitutional amendment adopted cn March 15, 1931, extended the term from 
three to four years. 

* For a discussion of the composition and aims of Swiss political partes see the 
author’s ‘‘Popular Participation in Swiss National Council Elections,’’ in this BE- 


VIEW, XXIV (1930), 426-439, and Why Hurcre Votes (Chicago, 1930); also R, O, 
Brooks, Civio Training in Switzerland (Chicago, 1930). 
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clays, and parades in their kop3-of capitalizing economic discontent by 
materially increasing their representation. They pointed to the great 
waalth of the country per capita and promised a better, distribution of it. 
They also advocated the nationalization of banks and the reduction of mili- 
tary expenditures. The parties of the Right countered by pointing out that — 
the present -wealth of Switzerland was accumulated under the. existing 
capitalistic order. 
_ The elections went off quietly. There were no street riots as in Berlin 
and po bombings as in Chicago. One of the reasons for the placidity of the 
elections is shown in the following table, which compares the number of 
seats now with the number in 1928 :3 


Party on a 1988 1981 
padepen en Democrats uses nrtues 58 52 
SOLAR Si ses deen ina ii oretessousesnete 50 49 
DROLE issues iti tiada EA T EA 46 44 
r le E A scenes E nee 31 80 

~dberal Democrats ...e.sessasensosocssososesssoceesea 6 6 
POUMIDUNIGUG: pirates es el ait RECS NE ni PARE ses 2 8 
Bi reer eee eee ee ee Te er ee ee ee eee see: 5 3 

Vill Peer etree Ter Te TL ee ee er er ee ee 198 187 


The Socialists maintained their relative position, but they failed to 
achieve the important gains that -hey had hoped to make. The Independ- 
ext D2mocrats, who used to bhava an absolute majority of all the seats: 
before the adoption of proportional representation in 1919, were the 
heaviest losers in the 1931 elections; but they still remain the largest party. 
The comparative strength of the other parties remained.about the same. 
One of the reasons for this was the fact that the parties of the Right stood 
togethsr in order to withstand the onslaughts of the Socialists. The Swiss 
national election law of 1919 permits those parties to unite which wish to — 
pool their votes for the application of the preliminary quota. The final 
distribution of seats is made on tue basis of a modifled d’Hondt system. 
_ In most of the cantons, the parties opposed to the Socialists, i.e., the Inde- 
perdent Democrats, the Catholics, and the Peasants, united as in previous 
elections under the 1919 law. Hac they not done so, the Socialists might 
have made important gains. 

This is shown by the results in ths canton of Geneva, where the opposi- 
tion to the Socialists was less united than usual. The official returns for © 
this canton were as follows :* registered voters, 45,829; total number who 
voted, 26,496; valid ballots, 26,401; blank and void ballots, 95. The total 
nunbe- of votes received by each lst (each voter has eight votes) was as 
follows: Communist list, 2,053; Independent Democratic list, 37,202; 


"Journal de Genève, October 80, 198L “Ibid, October 28, 1981. 
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Socialist list, 84,917; Liberal Democratic list, 29,743: Economie Defense 
Union list, 10,769; Catholie list, 24,261; Independent list, 20,904; total 
list votes, 209,849. 

The aggregate total of the Independent Democrats, the Liberal Demo- 
crats, and the Economic Defense Union who joined their lists was 77,714. 
The Catholics and the Independents refused to come into this union. The 
first assignment of seats or the basis of the Droop quota of 23,317 gave 
three seats to the united lists, three to the Socialists, and one to the Catho- 
lies. The final distribution gave the extra seat to the Socialist list because 
it had the highest average vote per seat, with that additional seat.5 If the 
Catholics and the Independants had joined the others, as they did in 1928, 
they would have deprived the Socialists cf this extra seat. Because of the 
disunion of their opponents, the Socialists, with about forty per cent of 
the total vote cast, were able to win fifty per cent of the representatives. 
The Socialists were not as lucky as this in most of the cantons. 

In view of the fact that some of the elsctions which have occurred in 
Europe since the beginning of the world-wide depression in 1929 have re- 
sulted in great shifts in tha relative strength of parties, the smallness of 
the changes resulting from the Swiss elections seems remarkable. The 
German elections of 1930 meant great gains for the National Socialists 
(Hitler party) and for the Sommurists. “he British elections of 1931 were 
disastrous to the Labor party and more than gratifying to the Conserva- 
tive party. In Switzerland, no such sweeping changes were manifest in 
1931. How can this be explained? The Swiss system of representation is 
fairer to all parties than th: British, but :t is no better in this respect than 
the German. The explanat:on of the stability of the Swiss electorate lies 
in part in certain economi? factors. The Swiss have been affected by ‘the 
depression, but not as sericusly as have tke British and the Germans. Ac- 
cording to available figures, at the tims of the election the number of 
unemployed for every 1000 inhabitants was 79 in Germany, 58 in Eng- 
land, and only five in Switzerland. The Swiss do not have any war debts 
or reparations problem, and they have not been upset by inflation. The 
interaction between these economic conditions and certain political factors 
has produced a high degres of stability. It is interesting to note that only 
fifteen per cent of the faces in the new Mational Council will be new. The 
Swiss have confidence in their representatives, in their political institu- 
tions, and in their economic future. 

HABOLD F. GOSNELL. , 

University of Chicago. 

* Within the united lists, the Indepencent Democrats won two seats and the Liberal 
Democrats one. If the Catholics and the Indepandents had joined, the distribution of 


seats would have been: Socialists three, Independent Democrats two, Liberal Demo- 
' erats one, Catholics one, and Independents one. 


NEWS AND NOTES 


| PERSONAL AND MISCELLANEOUS __ a 
Compilec by tie Managing Editor | 


The twenty-eighth annual meeting of ‘the American Political Science 
Association will be held at Detroit, Michigan, on December 28-30. The 
American Economic Association and kindred organizations with which 
the Political Science Association usually meets will, however, be meeting 
at Cincinnati, Ohic. The members of the program committee of the Politi- 
cal Science Association are: Morris B.. Lambie, University of Minne- 
scta, (chairman); John M. Gaus, University of Wisconsin; Joseph P. 
Harris, University of Washington; Raymond Moley, Columbia Univer- 
sity; and H. C, Nixon, Tulane University. The committee to nominate 
officers of the Association for _933 consists of: John A. Fairlie, University 
of Illinois (chairman) ; Charles A: Beard, New. Milford; Conn.; Robert T. 
Crane, Social Science Research Council, New York City; Robert S. Ran- 
kin, Duke University ; and Henry R. Spencer, Ohio State University. The 
auditing committee’s membership: is: W. Brooke Graves, Temple Unj- 
versity (Chairman); William 8. Myers, Princeton University ; and Roger 
H. Wells, Bryn Mawr College. 


Professor Herbert Kraus, of zhe University of Gottingen, is serving: 
as an exchange professor at Prineeton University during the current aca- 
demie term, and is giving instruetion in the School of Public and Inter- 
national Affairs. 


Dr. Stanley K. Hornbeck, chief of the Far Eastern division of the 
Department of State, addressed the Council on Foreign Relations at a 
dinner meeting in New York on Fee 24 on the Far Eastern policy 
of the United States. 


Professor Pitman B. Potter will leave thé University of Wisconsin at 
the close of the current semester and in the autumn will resume a post 
‘on. the staff of the Graduate Irstitute ae International Studies at Geneva, 
Switzerland. | 


{ 

During the last week of January, Professor Clarence A. Berdahl, of 
the University of Illinois, delivered a series of five lectures at the Gradu- 
ate Institute of International Stucies at Geneva on the policy of the United . 
States toward the League of Naticns. 


Mr. Clinton Rogers Woodruff, honorary seeretary of the National 
Municipal League and a veteran worker for the cause of improved city 
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government, has been appointed direztor of publie welfare in Philadel- 
phia. 


Professor Rufus D. Smith has been advanced from associate dean to 
dean of the Washington Square College o2 New York University. In addi- 
tion, Professor Smith is director of the extension and evening divisions of 
_ the University. | 


Professor Louis B. Schmidt, of Iowa Siate College, will give courses on 
American history and international reletions in the summer session of 
the University of Alabama. 


A special feature of the coming summer session of the University of 
Hawaii will be a School of Pacific acd Criental Affairs, organized to in- 
elude lecture courses, seminars, and rocnd-table discussions on contem- 
porary international problems of the Fecific region. Visiting members 
of the faculty will include Professors Arthur N. Holcombe and Manley O. 
Hudson, of Harvard University, and Charles E. Martin, of the University 
of Washington. 


The College of Liberal Arts of Northwestern University has announced 
a seminar in social science research in Paris, under the auspices of the 
University of Paris, extending from June 15 to July 31, 1932. The seminar 
will be conducted in English, but will be open only to graduate students 
having a reading knowledze of French The course is planned to yield 
three semester-hours of credit, and is designed to assist travelling fellows 
and other graduate studerts in utilizing research facilities in Paris and 
its environs. Fuller information may b2 obtained (until June 1) from 
Professor William Jaffé, Northwestern University, Evanston. 


The National Municipal League has created a committee to prepare a 
recommended model state _aw regulating special assessments in local gov- 
ernment. Carl H. Pforzheimer, of New York City, is chairman, and other 
members include C. E. Rightor, of the Detroit Bureau of Governmental 
Research ; Paul V. Betters, executive secretary of the American Municipal 
Association; Walter Matscheck, director cf the Civic Research Institute 
. of Kansas City; Lawson Purdy, o2 N2w York City; and Clarence E. 
Ridley, executive secretary of the International City Managers’ Asso- 
ciation. 


The regular semi-annual meeting of zhe Academy of Political Science 
` (New York) on April 18 was devoted tə the general subject of the crisis 
in world finance and trade. Forenoon and afternoon sessions were de- 
voted to (1) the breakdown in world trade and (2) war debts and repara- 
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tions, and Sir Josiah Stamp addressed the dinner meeting on world or- 
ganization in finance and trade, 


Under the chairmanship of Representative H. N. Graves, a joint legisla- 
tive committee on organization and economy recently created in Texas 
has entered upon a comprehensive study of the organization and functions 
of the state government. The inquiry is planned to include an analysis 
of the duties of every officer and employee receiving compensation in any 
amount or form from the state, and is to be followed by the formulation 
of a scheme of reorganization in so far as may appear desirable. A. staff 
of experienced persons has 3een brought together for the work, and 
Messrs. Griffenhagen and Associates have been retained as consultants 
and ‘directors. A special study cf the state’s financial problems is also 
planned. | 


The Missouri supreme court, on January 4, held that the approval of 
the governor is necessary for any act changing the congressional districts 
of the state, thus invalidating the districts created by an act of the 1931 
General Assembly which was vetoed by Governor Caulfield. In substance, 
this decision is similar to that of the supreme court of New York on No- 
vember 8, which was subsequently affirmed by the Court of Appeals of 
that state, but runs counter to the decision of the Minnesota supreme 
court in a similar case, Fersistent attempts by members of Congress and 
state. legislators of both parties in Missouri to induce the governor to call 
a special session of the Assembly for purposes of redistricting have met 
with no success. 


Dr. John H. Latané, member of the Page School of International Rela- 
tions of the Johns Hopkins University and former head of the department 
of. history at the same institution, died suddenly, from a heart attack, at 
New Orleans on January 1. Dv. Latané had gained high distinction as a 
scholar by his writings in the field of the foreign relations of the United 
States, and ‘especially of those concerning Latin America.. He was at all 
times interested in the political implications of historical facts, and did 
not hesitate to state his own views as to the political policies revealed by 
these implications. This practice gave to his writings a more than usual 
interest to political scientists. Dr. Latané was, in truth, as much a politi- 
eal scientist who sought to base his conclusions upon historical evidence as 
he was an historian who endeavored to derive political lessons from the 
records of past events, 


The Social Science Research Council has appointed a continuing Com- | 
mittes on Pressure Group and Propaganda Research. The committee 
would like to be in touch with the work and plans of scholars in all fields 
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relevant to this central topi?. It is interested in every inquiry into specific 
promotional activities in society. This includes analyses of the work où 
such organizations as the Anti-Saloon League or the Chamber of Com- 
merce; the study of movements like the Populist movement; the analysis, 
of the use of such media as Lhe press, moving picture, and radio; and the 
technique of measuring shifts ir. sozial actitudes. There is no doubt that 
those who are doing research in culturel history, political science, eco- 
nomics, sociology, advertising, jourralism, and psychology are among 
those who have made, or cen make, contributions to this field. The com- 
mittee would be glad to be notified of research proposals under way or 
in prospect. Communicatiors may be add-essed to the chairman or to aky 
member of the committee. The personnel consists of Professors Kimball 
Young, University of Wisconsin; Ralph D. Casey, University of Minne- 
sota; Peter Odegard, Ohio State University; E. Pendleton Herring, Har- 
vard University; Schuyler Wallace, Columbia University; Merle Curti, 
Smith College; Harold F. Gosnell, University of Chicago; and Harold ». 
Lasswell, University of Chicago, chaizman. 


Under the joint auspices 3f ths Harvarc-Yenching Institute, the Com- 
mittee on the Promotion of Chinese Stucies of the American Council of 
Learned Societies, the Committee cn Javanese Studies of the same or- 
ganization, and the Society for the Promotion of Japanese Studies, a 
seminar on Far Eastern Strdies wil. be hald at Harvard University from 
July 6 to August 17. The aim of the saminar is to bring together a group 
of trained and mature scholars who, although their major preparation 
has been in other fields, find it nacessary or desirable to offer instruction 
in Far Eastern civilizations and affairs, and to give them the benefit of 
six weeks of intensive work with experts in the field. These experts will 
include Dr. Arthur W. Hummel, chief 9? the division of Chinese and 
Japanese literature at the Library of Congress, Dr. Lucius C. Porter, 
professor of philosophy in Yenehing University and visiting professor 
at Harvard University, and Mr. Lengdon Warner, lecturer in fine arts 
at Harvard. Though directed by an independent committee, the seminar 
wil be an integral part of the summer session of Harvard University. 
The committee of direction will 3e able to offer a limited number of per- 
sons (perhaps twenty) assistance in the amount of $125 apiece toward ` 
the cost of attendance. Further informazicn may be obtained from Dr. 
Mortimer Graves, Americar. Council of Learned Societies, 907 Fifteenth 
St., Washington, D.C. 


` Fourth Biennial Conference of the Institute of Pacific Relations. 
The conference was held in the Irternational Settlement at Shanghai 
from October 21 to November 2, 1981. Delegates numbered 124, of whom 
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nine came from Australia, ten from Canada, thirty-one from China, nine- 
teen from Great Britain, ninateon from Japan, six from New Zealand, 
five from the Philippines (in ar independent delegation), and twenty- 
five from the United States. There were six observers, who were seated 
with the delegates—one from the Netherlands, four from the Interna- 
tional Labor Office, and one from the Secretariat of the League of Na- | 
tions. The Pacific Committee of the Institute of Pacific Relations in the 
Union of Socialist Soviet Republies, which consists of representatives of 
important scientific, commercial, and literary organizations, was elected 
to membership in the Institute. University administrators and professors, 
bankers and business-men, social workers, publicists, journalists, lawyers, 
engineers, and others composed she conference membership. 

Although floods, civil warfere, and foreign intervention caused doubts 
as to the feasibility of holding the conference until it actually got under 
way, the session was conducted azcording to program save for the change 
of. meeting-place from Hangchcw to Shanghai. Indeed, circumstances 
whick threatened to weaken, if not disrupt, the Institute operated to 
strengthen it. Careful preparat-on, in which a considerable number of — 
delegates participated during a fortnight prior to the conference, resulted 
in a program arrangement tha> introduced the burning issues of the 
Manchurian problem under general topics rather than as specific ques- 
tiors. Thus it was possible to spend two days in round-tables on diplo- 
matic machinery in the Pacific and three days on China’s foreign rela- 
tiors without arousing opposition to the discussion of the most highly 
controversial issues, and with brt one incident in which interchanges of 
visws caused uncomfortable tension. Special credit for the conduct of 
the conference is due its presidirg officer, Dr. Hu Shih, leader in China’s 
philosophical and literary ransissance. He was remarkably effective, 
whether presiding, givirg an adélress, cr participating in committee and 
round-table discussions. 

The subjects dealt with ranged from China’s economic D 
through Oriental labor oroblems and standards of living, migration and 
race problems, Pacific dependenzies and cultural relations, to trade and 
diplomatie relations and the machinery of diplomacy. Discussion was 
_ assisted by the presentation of data papers and syllabi numbering ninety- 
two, many of which ara valuable contributions to knowledge. Members. 
met in round-tables and general conferences presided over by chairmen 
selected pro tempore by the program committee. Discussions were infor- 
mal and serious. Special intersst-was shown in the application of the vari- 
ous topies to China, anc in suggestions for assisting toward solutions of 
China’s domestic and international difficulties. | 

A delegation of forty members was sent to Nanking to honor the ° 


NEWS AND NOTES 309 


memory of Dr. Sun Yat-sen by laying € wreath upon his magnificent. 
tomb. President- Chiang Kai-shek received the delegation, and other mem- 
bers of the government extended courtesies. The conference spent a week- 
end in Hangchow, at the mvitation of atty and provincial officials. A 
number of members visited Peiping at ta close of the conference, and 
individuals followed their own intereste in trips to Canton, Hankow, 
Changsha, Mukden, Seoul, and Tokyo. Honolulu was a hospitable and 
interesting port of call for the majority cf the delegates. 

The Institute is an unofficial organization composed of councils in the 
states above named and governed by a Fecific Council representing the 
member councils. In addition to biennial conferences, it functions through 
a central secretariat at Honolulu and seccetariats of the various member 
councils; also through international and netional research and program 
committees. The object of tae Institute, in the words of its constitution, 
is ‘‘to study the conditions of the Pazific peoples with a view to the im- 
provement of their mutual relations.” Founded in 1925 at Honolulu, it 
has held four conferences—two at Honoluiu, one at Kyoto, and one at 
Shanghai—and is now planning a fifth fcr 1933 in which the general 
topic for discussion, as tentatively decidec, will be ‘‘conflict and control 
in the economic, political, end cultural lfs of the Pacific.” Fact-finding 
and research have been significant aspezzs of the Institute’s work—so 
significant as to have raised a problem cf presentation of the extensive 
data secured in a manner that will be helpful to conference delegates 
rather than confusing to them through its plenitude. A number of im- 
portant works resulting from criginal research have been published 
under Institute auspices, a large item in its budget being devoted to 
research. 

Institute conferences exhibit an interesting combination of motives. 
Speaking generally, these are two: to obtain information and to assist 
in ameliorating conditions of difficulty -n the international relations of 
Pacific countries. Thus the scientife motive of the search for truth is 
yoke-fellow to the practical motive of assisting to better the world. The 
problem of discussions thus dually motivated is obvious: By what meth- 
ods can the truth be stated and analyzed acceptably to political sensi- 
bilities? This problem, difficult enough in conferences composed of mem- 
bers of a single nationality, is intensified m an international conference. 

Clearly, unless unpleasent facts are stated fully and frankly, there 
is danger of the perversicn of high ideals to the assistance of ignoble 
state policies. The problem involves queszions of personnel (members with 
adequate knowledge may be imeffestive in presentation); of atmosphere 
(a single brow-beating member may stampede a round-table into excited, 
ill-considered rejoinder or resentful ind-ference, and intimations from a 
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steering committee that certain topics are taboo may discourage members 
in their treatment of permitted topics):; of chairmanship competent to 
create a confidence that dispels national suspicions and individual timid- 
ity and promotes an easy interehange of opinion; of the proper use of 
‘‘experts,’’ so that exact knowledge shall be available but shall be re- 
strained from suffocating discussion or antagonizing the ‘‘practical’’ 
men and women of affairs; of prior arrangement, calculated to stimulate 
preparedness on the part of all members; etc. For the student of inter- 
national procedure, tha opportunity to consider these aspects of an 
Institute conference is as profitable as that of participating in discus- 
siors of the profoundly diffisult and important subjects which appear 
upon the conference agenda. | 

: HAROLD 8. QUIGLEY. 

University of Minnescta. 


Personnel of Republican and Democratic National Committees. 
The following analysis of the membership of the Republican and Demo- 
cratic national committees for the term 1928-32 is intended as a pre- 


ia 
À 


liminary statement of a cetailed analysis which will portray American : 


party organization in more definite terms than have hitherto been ap- 
plied. The data were taken from Who's Who in America, Biographical 
Directory of the United States Congress, official state handbooks, and 


suck specialized sources as the Directory of Directors, Who’s Who in — 


Gousrnment, and regional directories. It has been found necessary to 
exclude from the study the woman members of the committees, since in- 
formation concerning them zould not be secured. Consequently, the 
analysis is confined to the 108 men, one from each state for each party 


and twelve additional ‘‘executive’’ members, who direct the national. 


party organizations. 

Age of committeemen. An average age of 58.1 years would seem to 
indicate that party managers represent greater experience, in terms of 
age at least, than most public officials. Republican committeemen average 
58.4 years, while Democratic committeemen average 58 years. The oldest, 
a Democrat, is 86; the youngest, à Republican, is 43. | 

Education. Approximately thirty-eight per cent, or 41 members, have 
had educational training of collega rank. Of these, 39 have degrees. LL.B. 
degrees head the list with 19; A.b., 8; M.A., 5; M.D., 3; B.S., 3; C.E. 1. 
The two parties are on essentially equal terms, the Republicans being 
represented by 21 members, the Democrats by 20.. 

‘Membership in Fraternal Orders. Fifty-three committeemen are 
recorded as members of fraternal orders. Of these, 34 are Republicans 
and 19 Democrats. The distribution. of membership in the various orders 
is as follows: 
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Republicans Demoorats 

Matoni 6-5 es sense cesses: scie 30 12 
BIENS assis sensation és 2S 8 
Odd: Falows suisse sig sesoc esse 8 3 
Knights of Pythias ....... Gunna wares . 5 3 
Knights of Columbus ..... Terr ee 5 
dts OU AM sons ii aea 2 

MOO8G: .c:5.sdeastosewediessccoeacews sees 1 


Religious Affiliations. Sixty-three members list their religious afilia- 


tions as follows: Republicers  Democrats Total 


MOthGGISE 4-6 cos cae AU . 14 2 16 
Episcopalian ..................,... 6 10 16 
Othone - senshi wie dawiensseneaen nes 4 9 18 
PrOsbyteriah: sui cer ee aes ss 2 5 7 
Christian Disciples ................. 2 3 5 
Congregationalist ............,..... 8 3 
Hobrow 56e. ses issue ‘1 2 3 
Baphet dust te 1 1 
Christian Science .....,........,... 1 1 
MOMON cs tres tetaeesinudesetes 1 1 


Political Experience. The average member of a national committee has 
served 8 years in that capecity. The average Republican member has 
served 9.2 years, while the average Democrat has seen 7.7 years in his 
office. To this experience, the average Republican member adds 14 years 
as a member of his state central committee, though the average Democrat 
has spent but 5 years in that position. In addition, the average Republi- 
ean has held public office 9.6 years and tke everage Democrat 10.5 years. 

Economic Interests and Alliances. No other item of mformation is so 
significant as the relation cf the managers of party activity to those 
powerful pressure groups who represent certain well-defined economic 
interests. Whereas various considerations often force these groups to 
adopt the cloak of anonymity in other fields of political life, the following 
table seems to indicate that their control in party organization is not 
subject to any such limitation. | 

‘kepubkioans Democrats Total 


Banking and insurance .....,..,...,,.. 31 16 AT 
Baïlrosds and other utilities ........ 13 7 20 
Manufacturing sé ossssesesses sosie 13 i 4 17 
Pushing Soie) ea dedaute È 7 9 
Oise ie 4 1 5 
DO SE nette rien . 4 4 
LAMIDOR visas aise ee eae g 8 
RORY sisi sise EEREN I 2 8 
~ Cattle and sheep .....,............ 4 4 8 
Wheat-farming ........, ........, eu ke 1 
Orchards : Lisoisasrosessiis ares 1 1 
LAN sereine pastes “ss 20 24 44 
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The business-man’s control of national party organization is here 
clearly illustrated. Even the _awyer, who has so often dominated the 
American political scene, is sukmerged; for of the 44 members of the bar 
listed above, only 19 are engaged exclusively in the practice of the profes- 
sion. The others are actively occupied with one or more of the business 
enterprises included in the table. Agriculture is not directly represented 
by any member, for the lone wheat-farmer is really a business man manag- 
ing a 10,000-acre enterprise, end the cattle and sheep representatives 
combine banking with their aetivities. Labor has not even an indirect 
representation. 

Sectional Aspects of Economic Interests. The relation between economic 
forces and party organization is even more striking when the data are 
arranged sectionally. If we tse Professor Holeombe’s familiar division of 
the United States into ten politico-economic sections, we find that the | 
business-man predominates in every section except in the lower South 
and the west-central states. In. these two, his control is shared by the 
lawyer, who is often associated with him as counsel or partner. Banking 
and insurance exercise a controlling influence in all but these two sec- 
tions, and even here it is a cose second. 


WALLACE S. Sayre. 
New York Unversity. 
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Theodore Roosevelt; A Biography. By Haney F. Pruvatz. (New York: 
Harcourt, Brace and Co. 1931. Pp. €27.: 


President and Chief Justice; The Life ana Public Services of William 
Howard Taft. By Francis McHarx. (Fhiladelphia: Dorrance and Co. 
1981. Pp. 321.) 


Mr. Pringle’s life of Roosevelt is a biography of great distinction. It 
stands out in two respects from previous writings on the subject. In the 
first place, the author has had unrestricted access to numerous letters 
and papers not available to earlier biographers, end has used this material 
with a scholarly thoroughness, judzraen-, and detachment which have 
made his book a marked contribution to our knowledge and understand- 
ing of Roosevelt’s career. In the szeond place, it is an amazingly skillful 
character study, without the earmarks of any conscious effort upon the 
author’s part to make it such. So free is it from either abuse or adulation, 
so merciless is it in its presentation of fazts, that the personality and 
character of the man Roosevelt, his egotism, his ignorance, his restless 
vitality, his sincerity, and his strength, arə indelibly imprinted upon the 
reader’s mind. It is in effect a ‘‘debunkng’’ biography which provides 
little material for the hero-worshipper; out it is not an unfriendly, nor 
is it an unsympathetic biography, for it zives the reader so thorough an 
understanding of the man, and th: motives and impulses which domi- 
nated him, that even his mistakes and =oïbles come to be viewed with 
friendly tolerance born of a close, end almost personal, acquaintance. 

One cannot fail to recognize frcm M>. Pringle’s study that the key 
to Roosevelt’s character and personzlity was a colossal and dominating 
egotism, coupled with an amazing physical and mental vitality. It was 
a two-edged sword. It explained much of nis greatness and many of his 
failures and errors. At its best, it enabled him, sublimely conscious that 
he was right, to wield perhaps a greatar influence for good upon the 
publie opinion of the country thar. any predecessor. And in that influ- 
ence’ directed to the problems of corservation, pure food and drug reform, 
railroad and trust control, and the reform of campaign expense abuses— 
to mention but a few—are to be found his greatest services to the country. 
He was a great evangelist of good catses, ‘‘a combination,” as John — 
Morley put it, ‘‘of St. Vitus and St. Paul.’’ His conviction that he was 
right was contagious and compelling, ard it brought results beyond the 
power of a less confident man. With this egotism Roosevelt coupled an 
amazing faculty of self-hypnotism. He wes not only sure, at any given 
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time, that he was right, but he was also sure that he had always been 
right, even, as Mr. Pringle’s record shows, in some of those cases in 
which the records did not bear him out. The instances in which his 
veracity was challenged, or more commonly those in which he challenged 
the veracity of others, frequently lend themselves to the interpretation 
that he was quite capable of persuading himself in all sincerity that he 
must have sald, and therefore did say, what at some later moment he 
knew he ought to have said. But there was a certain ruthless ‘cruelty in 
this which bore heavily upon those who became its victims. | 

One can hardly escape tie conviction that Roosevelt actually felt, 
when embarked upon what he regarded as a righteous cause, that he was 
above the law. His dramatic threat to send the United States army to 
take over and operate the cogl mines ended the great coal strike of 1902, 
and was hailed as a great achievement in spite of the fact that the con- 
stitutional. propriety of such a course could hardly be established. His 
defiance of the Senate shrough the establishment of the famous ‘‘execu- 
tive agreement” with Santo Domingo in 1905 came perilously close to 
usurpation of power; and Roosevelt himself in his later years abandoned 
all effort to justify on legal grounds the taking of the Panama Canal 
zone, but defended his course upon the ‘‘moral’’ ground that those whom 
he had contemptuously referred to at the time in his private correspond- 
ence as the ‘‘Dagos’’ of Latin America could not be allowed to obstruct 
the onward march of civilization by blocking or delaying the canal 
project. ‘‘I took Panama,” said Roosevelt in his Autobiography, ‘‘ with- 
out consulting the cabinat.?? 

À second quality of Roosevelt which was of vast importance was a 
boyish impulsiveness, an adolescent quality, which he never outgrew. 
His intimate friends were conscious of it, and it endeared him to them as 
evidence of a lovable and generous spontaneity. But it gave a flavor of , 
immaturity to certain phases of his statesmanship. It affords a convinc- 
ing explanation of his life-long jingoism. He loved a fight for its own 
sake, ‘TI had an elegant row’’ with the Pope, he wrote Lodge from Rome 
in 1910. He believed in war, ard repeatedly wanted this country to engage 
in war because he longed to be in it. His belligerent hope expressed in 
1886 that not a foot of American soil would be held by any European 
power, his confident prophesy in 1895 that unless England agreed to 
arbitrate the Venezuelan dispute we would resort to arms and ‘‘Canada 
would surely be conquered,” his contemptuous charge that McKinley, 
who was trying to preserve peece with Spain in 1898, ‘‘has no more back- 
bone than: a chocolate éclair,” his supreme joy in his own military 
achievements in Cuba, his reluctant swallowing of his pride in 1917 in 
asking of President Wilson, whom he hated, permission to lead a division 
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of this salutary legislation upon the condition of the Court’s docket will 
read with some astonishment the follcwimg naive statement: ‘‘Realizing 
that a great deal of delay was not due altogether to the intricacies and 
technicalities of the law and rules of practice, and that much of it could 
be circumvented by a little extra labcr on the part of the Court, he set 
the example by working hard himself His efforts were fruitful. By the 
establishment of new rules and each justice giving a little extra time to 
his duties, in the course of a few years’ time the Court had caught up with 
its docket, and for the first time in years the Court continued to leave 
a clean docket when it adjourned each yzar.’’ | 

Mr. McHale has told his story plessartly. The chapters dealing with 
the earlier periods of Mr. Taft’s career are better than the later ones. 
The book lacks objectivity throughout, being written from the point of 
view of hero-worship. Its usefulness is impaired by the lack of all docu- 
mentation and the absence of an incex. It cannot be said to make any 
substantial contribution. 


ROBERT E. CUSHMAN. 
Cornell University. 


Newton D. Baker: America at Wer. Ey FREDERIOK PALMER (New York: 
Dodd, Mead and Company. 1931. Two volumes. Pp. xiv, 421; x, 450.) 


These volumes contain a roughly chronological narrative of the career 
in office of President Wilson’s seeretary of war from March 9, 1916. 
The author has had access to Mr. Bake>’s personal papers, to the cor- 
respondence between the War Departm2nt and General Pershing, and 
to a mass of other first-hand material, and has brought to this work his 
long background of experience as a war 2orrespondent. 

The result, as a study of the character and methods of a chief actor 
in the great drama of the war years, is ef intense interest. Coming into 
office ‘‘not knowing anything about this job,” and with ‘‘no obsessions 
or prejudices about policies,” the Secretary exhibited at all times a 
complete loyalty both to his chief anc tc his subordinates. In connection 
with the command in the field, it i3 related, in Mr. Baker’s words, that he 
had informed General Pershing that but two orders would be given, ‘‘one 
to go to France and the other to come Lome, and that in the meantime 
his authority would be supreme.” To ‘‘sustain and support’’ those chosen 
to exercise authority, as Colonel Palmar makes clear, was a guiding 
principle which, with a remarkable spirit of modesty, brought to the 
Secretary the enthusiastic devotion of his associates. One can find in this 
book an illuminating revelation of an unusual personality—of a man of 
great abilities and unquestioning loyalties. As & critical analysis of the 
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general scope of the American effort in the war, the result is less satis- 
factory. There is, indeed, a va‘uable collection of material which will 
serve as points of departure for the future student of history who must 
some day. essay the task of a comprehensive review and appraisal of 
American policy and action fron 1914 to 1920. Whether deliberately ‘or 
not, the author has made little attempt to formulate impartial and con- 
sidered judgments of this character. 

Possibly a generation must pass before the philosophic historian 2an 
view in scale those momentous six years and be able with justice to assign 
responsibility and praiss and blame. In fulfilling—faithfully, and 
often brilliantly—his task, Mr. Baker was bound by major policies 
which he accepted without question, but which were not of his making. 
Will not the future student find that the period which, almost equelly 
with the. year after the American declaration of war, determined the 
speed and eifectiveness of the American effort was the year beginning 
- with Mr. Baker’s accession to office in March, 1916? That year—follow- 
ing the resignation of Seeretary Garrison upon the President’s failare- 
to support him on the Continental Army plan—was,.as these volumes 
confirm, one of almost comp'ete drift so far as any preparation for war 
on land was concerned. The Presiderit had said to his new Secretary 
“‘antil we were nearly in the war’? that ‘‘the idea of intervening in the 
war was the last thought he had in the world.” And, accepting this 
dictum, it was Mr. Baker’s view that ‘‘until we went into the war zhe 
preparation for intervening wita guns and munitions would have been 
regarded as madness.’* In zonseq2ence, virtually nothing was done by zhe 
government, even in those vital two months which intervened between 
the breaking of relations ən February 3 and the declaration of war on 
April 6. Was this wise statesmanship or a lack of ordinary previsi? 
The answers to this and other major questions will not be found in this. 
book, but remain for the 2uture historian when this era may be viewed 
‘in a truer perspective. 
| GRENVILLE CLARK. 
New York City. | 


John G. Carlisle; Financia’ Stctesman. By James A. Barnes. (New York: 
Dodd, Mead and Company. 1981. Pp. xiii, 552.) 


` This volume is one of a series on American Political Leaders, edited by 
Professor Allan Nevins. It recals a name almost forgotten. Yet forty 
years ago John G. Carlisle was one of the most prominent men in Ameri- 
can public life. The volume re’ates the story of his career, as lieutenant- 
governor of Kentucky; as a member of the state legislature (1859-69) ; 
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as congressman after 1876; as speaker of the national House (1883-89) ; 
as United States senator (1891-92); and as Secretary of the Treasury 
during Cleveland’s second term. 

The author relates with fullness and interes: the vain struggle of Car- 
lisle in the eighties for tariff reform. The forty or more Democratic 
protectionists led by Randall of Pernsylvania (the ‘‘half-Democrat”? 
with his ‘‘forty thieves’’) were too mtch for the tariff reformers. There 
were always enough high-tariff Democrats in Congress to defeat reduc- 
tion. 

Fully half of the volume is given up to Ca-lisle’s career after he be- 
came Secretary of the Treasury. These ten chapters deal with Cleveland 
and his financial policies, the problem af the surplus, the gold reserve, the 
silver purchase act, the bond issues, the Morgan-Belmont syndicate, the 
long silver struggle, the schism in the Democratic party, and Bryan’s 
nomination and defeat in 1896. The suthor holds to the rectitude and 
soundness of the Treasury policy of Cleveland and Carlisle. He so con- 
stantly gives the advantage to the gold standard side of the financial 
controversy that one is led to doubt whether he has understanding or 
fairness for the other side. In Bryan and his wing of the party, the author 
is unable to see any merit or cause. The ‘‘poor deluded silverites had 
no idea of the economic principles involved.” The ‘‘people of the West 
were crazy on the money question; mey cannot discuss it rationally.’’ 
The Populists and Silverites were a ‘‘medley of malcontents, one idea 
hobbyists, unreasoning fiatists, steadily unfortunates, born tired, the- 
orists, and blatant demogogues.’’ There is much more of such language 
of violent partisanship, which is hardly suitable to judicial biography. 

There is an interesting chapter on Carlisle’s personal characteristics, 
showing his habits (not always sober), recreations, and contacts with 
political friends and foes. There are pcbtical cartoons and other illustra- 
tions; but the reader would be better plaased to have ‘‘The Ladies of the 
Cabinet’’ identified. There are sideligh=s on members of the Congresses 
over which Carlisle presided--figures then in the public eye but now dis- 
appeared from memory, and in most esses destined to be unrecorded in 
the pages of history. 

Though partisan, the volume is readable and full of information, show- 
ing a wide and varied knowledge of American history. It presents a 
forcible defense of Carlisle, with but little criticism of him. There is a 
good index, and a full bibliography. On the whole, the volume well de- 
serves a place in the valuable series to which it belongs. 


JAMES A. WOODBURN. 
Ann Arbor, Michigan. . 
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Society; Its Structure anc Changes. By R. M. Maolver. (New York: Ray 
Long and Richard R. Smith, Inc. 1931. Pp. xvi, 569.) 


This book is a study in social relationships, and the author himself re- 
gards it as primarily a treatise in the field of sociology. Mr. Maclver’s 
viewpoint in social theory is direct and qualitative. Against the mech- 
anistic conception of society. with all its ramifications in behaviorism, 
he inveighs heavily. The art of interpretation is basic with him, and his 
goal is the discovery of causal interdependence. The focus of his-study 
is the nature of the social bond, which turns out to be harmony between 
individuals and society. Upon this basis, he discusses social structure, 
Society and the environment, and social change. 

The author’s treatment of the state is subordinated to the general topic 
of social relationships. There is not much in his discussion of the state that 
is new to readers of his other works. He aspires to find a mediating 
‘ position between the treditionalists and the pluralists by making the 
community paramount and deñning the state as an agent of the com- 
' munity. This leads him tə class the state among associations. He hastens, 
howaver, to point out that the state differs from other associations in a 
number of particulars, notebl the extent of its jurisdiction and the 
coercivèness of its commands. The net result is a conception of the state 
as @n association subordinate to the community, specialized as ta its 
functions, and limited as to its zompetence. 

This seems to be a sound interpretation of the state from the viewpoint 
of a sociologist. Léon Duguit, who wrote so copiously on the subject of 
political pluralism, fully acknowledged his indebtedness to Durkheim. 
When society or the commun:ty or social solidarity is exalted to the 
position of supreme importanee, all mere associations must be ranged 
on a lower level. This applies to the state. In Mr. Maclver’s social phi- 
losophy, it is only one of the agencies of the community. 

It appears, however, that the author is obliged to labor somewhet to 
fit the attributes of the stata into the category of associations. He says: 
‘We are born into communities, but we create or are elected into asso- 
ciations’’ (p. 13). Further: ‘(The state is different in important respects 
from all other associations. . . . All other associations, in a modern 
society at least, are voluntery. We belong only if we want to; we can 
leave them if we want to, except in the case of the family, where the 
state, recognizing the peculiar obligations of the marriage contract, sets 
limits to this privilege. The state alone has the last resort of compulsion?’ 
(p. 14). | 

There is some doubt zs to whether or not Mr. MacIver makes good his 
classification. His emphasis upon the unique character of the state 
weakens his argument that the state is an association among other asso- 
ciations. His exceptions would all disappear if the state were conceived of 
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as the community (in the MacIver sens3) organized in its jural capacity. 
This would give the state only a specialized function, pertaining to order, 
security, and justice; it would limit tke competence of the state; and it 
would fix the authority of the state in the will of the community. .This 
would apply at least to democratic states. It would obviate the necessity 
of giving coherence and directive will to the amorphous community and 
exalting it to a place above the state. The organization of the material is 
excellent, and the style is clear and concise. 
Wurm H. GEORGE. 
University of Hawaii. 


The Problem of Federalism; A Study in the History of Political Theory. 
By Soger Moar. With a Preface by Professor Harold J. Laski. (New 
York: The Maemillan Company. 193L Two volumes. Pp. 1144.) 


The history of federalism as a problem of statecraft dates back to the 
time of the Greek city leagues. To quote Mr. Mogi: ‘‘The first glimpse 
of federal principles was about the third century 8.0. in Greece. . . .”’ 
- Aristotle, Polybius, Plato, and Strabo d:seribed and analyzed the Achæan 
League, but the essence of ‘‘true federalism” they did not discover, and 
after Strabo ‘‘we hear nothing for centurizs about unions of states.’’ 

_ + Under the Roman Empire, the whole wcrld was supposed to be ruled 

by sovereign Rome until the barbarians put an end to the Empire and its 
shadowy claim to universal dominion. The lepists of the period wrestled 
with the term universitas to define the corporate status of the political 
entities within the Empire. Bartolus distinguished between universitates 
not subject to a superior, and such recognizing a superior, but ‘‘made no 
distinction between civitas, regnum, and imperium,’’ the differences be- 
tween which he held to be merely quantitative. 

The Holy Roman Empire of the German Nation posed as the legal suc- 
cessor to the Imperium Romanum. In the definition of Bodin, this ‘‘ Estate 
of the Empire of Germans,’’ however, was ‘‘no monarchie, but a pure 
Aristocratie, composed of the princes of the Empire, of the seven electors 
and the imperiall cities.’ It was a mer2 confederation, not a state. ‘‘In 
the Holy Roman Empire, the term universitas ... was enlarged to in- 
elude all universitates, which had no superior except the Emperor, and 
by this they were recognized as having something of sovereignty; but 
still no clear distinction was drawn between corporations whose status 
was based on private law and those based on public law.’’ Thus the 
mediævel political system implanted the germ of federalism in the con- 
cept of coérdinated authority; but Mr. Mogi agrees with Gierke ‘‘that 
no federalism had been explicitly manifested until the conception of 
sovereign states came into existence.’’ Sa he holds that ‘‘the idea of 
federalism in the modern sense can herdly have reached any political 
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thinkers till the time when the American constitution was drawn up.” 

Federalism, in the modern sense, has been a practical issue in the em- 
pire-building of England, in tae development of the American union, 
and in the national consolidation of the German states. In no one of 
these instances did the principla spring from doctrinaire ideas, but only 
from the exigencies of experimentation, Philosophical speculation is the 
post factum attempt to establish a raison d’être for the new ‘‘ism,’’ as we 
note in the writings of the American Federalists and in the Staatslehren 
of the Germans. But even so, the Federalists are more inclined to utili- 
tarian than metaphysical motivation. As to the English, they are of all 
Western peoples the least inclined to philosophical speculation in politics. 
Besides, they have ever been so busy making federalism serve the Em- 
pire, by way of the distribution of power on the basis of practicability, 
moderation, and mutual convenience, and they are still so deeply en- 
grossed in the task, that they eculd not as yet have found the perspective 
for theorizing conjecture. It is quite reasonable, then, that less than three 
hundred pages should have been found ample to take care of American 
and English speculation on federalism. But why devote almost three 
times three hundred pages to d2monstrating German philosophizing pro- 
pensities on that subject? To Le sure, nowhere has there been more po- 
litical theorizing than in Germany, but nowhere is there greater need of 
critical weeding. In citing the views on federalism of not less than twenty- 
four members of the Nazional Constituent Assembly of Weimar, Mr. 
Mogi manifests a degree of courtesy excelled only by that of the publisher 
in furnishing the opportunity for citation. 

It is not difficult to agree with Mr. Laski, who ventures to think that 
‘Mr. Mogi’s discussion of modern federalism will be found interesting’ 
if only because it reveals the Impact of peculiarly Western conceptions 
upon a mind to which they have. come with the full force of novelty.” 
One is also inclined to agr2s that ‘Mr. Mogi has traversed ground which 

it is unlikély any scholar will travel again, at least in quite the same way.”’ 
' Hence Mr. Mogi’s Problem of Federalism, as a study in the history of 
theory, bids fair to maintain for a long time to come its undisputed posi- 
tion as a monumental reference work on the subject. 


JOHANNES MATTERN. 
The Johns Hopkins University. 


Intelligence in Politics; An Approach to Social Problems. By PauL W. 
War. Sn ta Hill: RER of North Carolina Press. 1931. Pp. ix, 
126.) 


This volume deserves careful reading. ‘‘I have tried,” says the aushor, 
‘‘to use these points as pegs upon which to hang a social philosophy”’ 
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(p. vil). The result is stimulating, and the style most charming. Three 
elements are woven in: (1) the Deweyan approach; (2) the sketch of 
a Wardian social philosophy ; and (2) ecmmendation of spetific proposals. 
The first element is excellent, the second suggestive, and the third in- 
adequate. 

Mr. Ward is an acknowledged disciple of Dewey. His interpretation 
of the master is at times brilliant, espscially in Chapter V on ‘‘Situa- 
tional Thinking in the Social Sciences.” “This empirical situation never 
appears in [formal] Jogic; terms and relations appear, but the situation 
cannot’ (pp. 103-104). To the reviewer, this sums up in one sentence 
Dewey’s great contribution of a philoscphy cf approach which is a dev- 
astating refutation of dogmatism, absolutism, abstractionism (not ab- 
stractions as tools), and over-generalization (not generalizations as tools). 

The reviewer does not, however, find in Dewey or in Ward any bright 
hope for a social science comparable m Hs practical results to physical 
seience. The experimental method” i3 an ambiguous phrase. It refers 
now to logical method, now to operations or techniques. As experimental 
logic, it offers invaluable guidance on how to be intelligent in both kinds 
of science. But there are differences between the study of social and of 
physical consequences which make the fruitiul use of techniques much 
more difficult in the former than in the latter (ef. Dewey, The Public and 
Its Problems, p. 7). 

Even so, the reviewer would be the las; to discourage experimentation 
with new techniques, when it is done intelligently. Aye, there’s the rub. 
For ‘‘the experimental method’’ is just row by way of becoming a shib- 
boleth, and of perpetrating half-baked ‘‘ecientific projects’’ upon inno- 
cent donors. Such observations apply to Mr. Ward only in so far as he 
fails to place needed emphasis upon the akove distinction. 

Mr. Ward’s Deweyan ‘‘emphasis or consequences’’ (p. vii) may be 
turned against the ‘‘pegs’’ of his own social philosophy. One such ‘‘peg’”’ 
is this: ‘‘Those who take the consequerces of policies should choose poli- 
cies’’ (p. 86). This is the key to his higtly interesting interpretation of 
representative government. But he does not even attempt to predict the 
consequences of allowing industrial workazs (p. 29) a voice in industrial 
policies. The ‘‘doctrine of the situation’’ ip. 101) suggests that it might 
work in one industry, but not in another. Mr. Ward might reply that one 
must always start with assumpticns, and that he has merely made a 
tentative assumption of an end to work tcwards. Yes, but he stops there 
also! The point is not, however, meant as a serious indictment. For only 
the Mad Hatter could present a treatis> on industrial democracy in a 
passing reference. 

This criticism seems more just in the vase of the specific proposals to 
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which the author gives passing approval. Here he jumps at conclusions 
with inadequate analysis. Thus, he wants to have cabinet members appear 
in Congress. But he erroneously states that they now appear only before 
investigating committees (p. 30). This leads him to claim for the pro- 
posal that ‘‘suggestions for policy might be gained from sources now 
unutilized’’ (p. 31; italics are reviewer’s). What about annual reports 
and testimony before legislative committees? He holds that ‘‘a premium 
would be placed on high-grade executives.’’ It is just as plausible to say 
that a premium might be placed on department heads who could make a 
good speech and meet partisan attacks glibly. He omits other probable 
disadvantages which should be set off against his probable advantages. 
In short, he fails adequately to employ his own criterion for ‘‘all social 
policies and programs’’: ‘‘What concrete differences would the specific 
proposed change make in the existing order of affairs, and are they desir- 
able?’’ (p. 101). 

The book is full of sentences which deserve quotation. ‘‘The present 
is, always an age of confusion’’ (p. 3). Here is a hint for reviewers: 
‘(Each writer must be taken in terms of his own meanings to be intel- 
ligible’’ (p. 5). I£ space allowed, numerous others could be added. 

| JAMES Harr, 
The Johns Hopkins Umversiy. 


Reason and Nature. By Morris R. Comen. (New York: Harcourt, Braes 
and Company. 1931. Pp. xxiv, 470.) | 


It is a pleasure amid the flood of books to turn to one of permanent 
importance. In ‘those sections of this work which deal with the social 
sciences, Professor Cohen insists upon the existence of the field of sub- 
ject-matter of these studies as something separate from those of biology 
and psychology; puts on one side Znaniecki’s distinction between indi- 
vidual psychology as a natural science and social psychology as a social 
science; and insists upon the importance of hypothesis, abstraction, and 
the precise and non-popular definition of terms as methods in the de- 
velopment of the social sciences. He denounces the habit of talking 
vaguely about ‘‘tendencies’’ and ‘‘forees’’—a habit which can only serve 
to obstruct scientific development. Peculiarly apposite is his approving 
quotation from Karl Bücher: ‘“The only method of investigation whick 
will enable us to approach the complex causes of commercial phenomens 
is that of abstraction and logical deduction: the sole inductive process — 
that can likewise be considered, namely, the statistical, is not sufficiently 
exact and penetrating.’’ ‘‘Socia_ science,’’ says Professor Cohen, ‘‘is the 
analysis or account of the abstract and logically repeatable aspects of 
social life,’’ although ‘‘the process of distilling the essential law from — 
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social phenomena must be surrounded with many more cautions than 
the similar process applied to physical events.” 

Professor Cohen has little use for that type of theory, of which the 
writings of Lévy-Bruhl are representative, which attempts to excogitate 
a system of ethics out of the amassment of historic facts. The exponents 
of g science of history receive short shrift. On the other hand, the author 
seems to have leanings toward a science of ethics which leads him to re- 
define science in such a way as to include, not only the formulations of 
“‘the widest law of causal sequence,” but also ‘‘a coherent system of 
judgments of human conduct.” Consistently with this, while denying 
that individual volition is an adequate cause cf large social changes, he 
considers that the social sciences are concerned with how men may ‘‘con- 
form to social mores or norms,” and with ‘‘how to choose the proper 
means or to eliminate conflict in our aims.” There seems here to be a 
highly important ambiguity. I suggest that the social sciences are con- 
cerned solely with ‘‘how to choose the effective means for aims’’ of which 
the propriety appertains to the separate and non-scientific province of the 
ethical philosopher. I further suggest that there can be no science, exactly 
so called, of value-judgments, although there certainly can be an art, 
and perhaps a science, of casuistry or moral medicine. I am here assum- 
ing, with Bertrand Russell, that scienee, as distinct from philosophy, 
is not only the love of truth but, as a systematization of a body of veri- 
fiable knowledge, is stamped by that characteristic which Russell calls 
* power-thought or control-thought. 

Professor Cohen provides us with an interesting criticism (a reprint of 
an article first published in 1919) of political pluralism along the lines 
that the tyranny of one majority is better than that of many minorities, 
although it is dubious whether H. J. Laski would accept it as entirely 
just either to his present individualistic and federal position or even to 
his earlier one. No more than allusion can be made here to the mag- 
nificent work to be found in this volume, with its gem of an epilogue, 
which is one of the most striking constructive contributions in philosophy 
of recent years. 

Gordes E. G. CATLIN. 

Cornell University. 


French Political Thought in the Nineteenth Century. By RoGER SOLTAU. 
(New Haven: Yale University Press, 1931. Pp. 500.) 


Mr. Soltau has produced a volume which ‘is fully up to the level of 
the excellent series on political theory of which it forms a part. His task . 
has been in many ways more difficult than that of his predecessor in the 
same series, Mr. Kingsley Martin, since the nineteenth century in French 
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- „theory is a rolling moorland as deficient in intellectual peaks as the eight- 


eenth century abounded in them. Renan and Victor Hugo are principally 
known for other things than for their political theory. The liberal thought 
of the first half of the century, represented by such men as Guizot and 


. Thiers, was marked by opportunism rather than principles. Ecclesiastical 


social theory from De Maistre to Maurras (reference to Maritain is slight) 


- constitutes a distinct thread, elthough it is highly important that its 


relevancé to a general theary of authority and of the community should 
be appreciated in countries which tend to take churchly theory too lightly. 
If there is any criticism of this book, it is that the space devoted to St. 
Simon, Fourier, and Preudhon is all too brief. After Proudhon, ‘‘the 
one original thinker in Frene Socialism’’ is Sorel, although Mr. Soltau 
does not neglect the infiuenzes auxiliary to syndicalism such as the 
juristic writings of M. Duguit. 

The chief service, indeed, which Mr. Soltau has performed is perhaps 
to call attention to the significance of Proudhon’s work, that of ‘‘the 
greatest single creative mind among French political thinkers of the 
nineteenth century.” Any student of contemporary currents of political 
theory will note how perennial individualism—fearful of the moral 
tyranny alike of state socialism and of the Communist dictatorship of the 
proletariat, and yet determined that democracy shall advance to its third 
stage in the realization of the principle of social accountability and social 
control in industry—is remoulding Proudhonian theory with its criticigm 
of unearned wealth, its pluralism and federalism, its respect for indi- 
vidual conscience, and its indication of the ‘‘only way of escape from 
J acobinism and Communism.” Indeed, the main issue in political theory 
during the next twenty years will probably be between Marxists, with 
their Communist religion, and Proudhonists, with their libertarian re- 
forming morality, in which struggle the influence of French and English 


socialism will probably be thrown on the Proudhonist side. 


Gxorce E. Q. CATLAN. 
Cornell University. | 


Josiah Tucker; A Selection from his Economic and Political Writings. 
Evrrep py Rosert L. Scuuyuzr. (New York: Columbia University 
Press. 1931. Pp. 576.) 


Until the appearance of this volume, most of us have been acquainted, 
if at all, with the ideas of Dean Tucker through the medium of several 
secondary and, as it now seems, somewhat misleading, accounts. One of 
the most interesting, if not most influential, of controversialists in eight- 
eenth-century England, his writings deserved a better fate than is usually 
reserved for those who deal with questions of the moment. Tucker was, 
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for nearly fifty years, involved in the discussion of problems religious, 
economic, and political. And although ha is not a systematic thinker of 
the first rank, he did attempt to farmulata a reasoned exposition and 
defense of his own opinions. 

One of his most striking views was his confirmed ‘‘little-Englandism.’’ 
He not only opposed further imperial expansion but also favored allow- 
ing many of the colonies then possessed by Britain to go in peace. In 
several pamphlets, especially one written in 1774, he urged that the 
Americans should be allowed to leave the Empire. He argued this thesis 
solely upon the basis of the economie welfare of England. For the vari- 
ous American arguments as to their “‘righte’’ he had no sympathy. The 
colonists he believed to be ‘‘a People more addicted to Chicane of every 
Kind, to Quirks and Quibbles in the Law ... than any People upon 
Earth.’’ 

The democratie aspirations of certain mer of the time he viewed with 
disgust and alarm. His own observations of English politics, particularly 
in connection with parliamentary elections in Bristol, led him to believe 
that the people were much better off if they had but a very slight share 
in the government. Except for religious toleration, he apparently enter- 
tained no liberal ideas. In his principal work on polities, A Treatise Con- 
cerning Civil Government, he devoted Part I to a most unfriendly 
analysis of Locke. He was actually answering Priestley rather than Locke, 
or, to put it differently, Locke’s words rathe> than his meaning. Part II, 
‘‘The True Basis of Civil Government,’’ is an essay, singularly sterile for 
so vigorous a thinker, on the origins and form of government. He argued 
that men come together naturally, and that in any such gathering the 
fact of inequality is patent and all-important. He believed no one of 
the simple forms of government to be satisfactory and favored the mixed 
form on the English model. His only criticism of the existing English 
government was that urder it the masses exerted too much influence, and 
he made several proposals for curbing their power. He was strongly 
opposed to a redistribution of seats in Pacliament, partly because he 
thought that the cities were haunts of evil ard that they already exerted 
too much influence. 

An excellent introduction, a biblicgranhy, and a usable index make 
the volume a model for reprints of this kind. 


B. F. WRIGHT, JR. 
Harvard University. 


Far Eastern International Relations. Ey Hosea BALLOU MORSE AND 
Harrer FarnswortH MaoNam, (Boston: ETERNO Mifflin and Com- 
pany. 1931. Pp. xvi, 846.) 
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Japan’s Special Position in Manchuria. By O. WALTER Youna. (Balti- 
more: Johns Hopkins Press. 1981, Pp. xxxiv, 412.) 


The International Legal Status of the Kwantung Leased Territory. BY 
C. Warrer Youna. (Beltimore: Johns Hopkins Press. 1931 Pp. xvii, 
249.) 


Japanese Jurisdiction in the South Manchuria Railway Areas. By C. 
Warrer Youna. (Baltimore: Johns a aa Press. 1931. Pp. xxii, — 
832.) 


The End of Extraterritoriaiity in China. By Taomas F. MTLARD. 
(Shanghai: A.B.C. Press. 1931, Pp. 278.) 


This group of five bocks forms a very convenient set to be recom- 
mended to anyone desirous of understanding the background of the crisis 
in Manchuria which now commands the intense interest and attention cf 
the world. The five books, taken together, cover all the Dee of the 
problem of the Far East. 

In Far Eastern International Relations, one gets the whole story of 
modern relations between Europe and America and the Far East in the 
convenient form of a textbook for college students. The greater part of 
the book is given to the history of Chinese relations with the West, but the 
story of Japan’s opening, resioration, and modernization is included, 
together with events and relationships in Siam and Korea. Professor 
MacNair rightly says in his preface: ‘‘It is safe to say that no other area 
presents as many complexities and conflicting policies as does the Far 
East. In no other part of the earth are there at the present day such 
potent and dangerous possibilities. Concerning no other area does there 
exist such abysmal ignorance or such flow of popular emotion and senti- 
ment.’ With the impartial spirit of a trained historian, Prof. Mac- 
Nair hes summarized his material, which is in large part a condensation 
of Dr. Morse’s three-volume work, The International Relations of the 
Chinese Empire. The scientific scholarship of the co-authors guarantees 
the accuracy of the account presented. It is significant that the present 
volume is a second edition, the first having been published in Shanghai 
in the autumn of 1928, but withdrawn from sale within a month of its 
appearance owing to pressure brought on the Chinese publishers by 
certain members of the government then in control at Nanking. In no. 
other available volume can a reader secure the general story of the impact 
of the West upon the Far Eest in so accurate or so condensed a form in 
relation to the present situation. 

The three volumes of Mr. C. Walter Young, under the general title 
Japan’s Jurisdiction and International Legal Position in Manchuria, 
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represent a detailed and specialized study 2f the legal aspects of Japan’s 
claims in Manchuria. The author’s extensive studies in Manchuria and 
* other parts of the Far East, where Łe lived and worked as the first Wil- 
lard Straight fellow in Chinese stucies, and his previous volume on the 
international relations of Manchuria, indicate his qualifications as a 
specialist in the Manchurian field. In these volumes, he has wisely limited 
himself to a discussion of the international ‘egal status of Japan’s claims 
to a special position in Manchuria in general, of her rights in the Kwan- 
tung leased territory, and of her jurisdiction in the South Manchuria 
Railway areas. Mr. Young has begun his extensive study of the Man- 
churian problem at the right point. A determination, so far as possible, 
of the legal status of Japan’s claims from the viewpoint of the best 
international legal opinion and practice of the day should form the start- 
ing point for any discussion of the complex and conflicting interests 
and rights that are involved in what is known as the ‘‘Manchurian 
problem.’’ The reader will find in tkese volumes a calm, non-sentimental, 
and unemotional factual survey of the legalities involved in the Man- 
churian situation. 

The careful references given, not only to official documents, but to 
recorded conversations between the envoys engaged at various stages in 
the international negotiations resulting in those documents, make these 
volumes a necessary addition to the referenee library of any one seriously 
concerned with either Far Eastern problams or the questions of inter- 
national relations generally. On the whole, the writer has succeeded well 
in presenting the essential facts of negotieticns between several nations 
extending over some thirty-five years. At some points, the story seems to 
be presented in a style that is somewhat repetitious, with unnecessarily 
long comments by the writer, who clearly writes with facility and is 
easily led on by the fluency of his own fcw of language, but there are: 
only a few sections that seem unduly long. However, the reviewer would 
raise the question whether it might not be of considerable advantage in a 
subsequent edition to summarize the material of each volume in a special 
legal ‘‘brief’’ which, in a condensed form, would give the key decisions 
in the whole process of negotiations. 

The author’s conclusions may be summarized in a general way as fol- 
lows: The ‘‘special interests of Japan in Manchuria’’ have not been recog- 
nized by other nations except as the specific rights and privileges which 
were obtained by the Japanese government from China and from Russia 
by way of international agreement. Moreover, upon the ratification of 
the Nine-Power Treaty of February 6, 1922, all claims to spheres of 
interest in China ceased to have any legal validity. 

The End of Extraterritoriahty in Chima, by Mr. Millard, is a con- 
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venient summary of the actions recently taken by the Chinese government 
with regard to the abolishing of extraterritoriality in China. The writer, 
Dr, T. F. Millard, is adviser ta the government of the Republic of China, 
but he has maintained a non-partisan attitude in presenting the docu- 
ments from the Chinese side that must be considered in any study of the 
problem. Dr. Millard gives a suggestive summary of important detes in 
the Listory of foreign concessions or settlements in China, and in his 
appendices presents the latest constitution of China, new Chinese erim- 
inal codes, recent agreements made by various powers with China regard- 
ing judicial jurisdiction, and a résumé of the history of each ‘‘settle- 
_ Inent”’—material necessary far any study of the problem of the revision. 
of the treaties between China and the other powers. 

Tha notable success of Chinese diplomacy within recent years in re- 
covering for China rights which in earlier decades were, in view of the 
then existing conditions, necessarily taken over by foreign powers, is a 
suggestion of the course of events today. In the light of this prospective 
eventual release of China from all the inhibitions to the free exercise of _ 
her sovereignty, it is well to reconsider the material presented. in: Mr. 
Younz’s volumes. The tendencies indicated by the facts presented by Mr. 
Millacd are sure to affect the Manchurian problem and all other questions 
of Ohina’s relations to other nations. May it not be probable that Japan, 
in attempting to use old-fashioned, imperialistic methods, before. the 
world has expressed more effectively its disapproval of such, is simply 
storing up for herself trouble in the years to come? Perhaps she is now 
sowing in Manchuria seeds from which she and the world, which-has so 
far failed to implement effectively the instruments devised for inter- 
national peace, will reap a whirlwind of hate and war. The reading of 
these five volumes together will give to every thoughtful person a new 
~ sense of the importance for the world of events now rane place in far- 
away Manchuria. 


Luarus C. Porter. . 
Harvard-Yenching Institute. 


Tho Holy Land Under Mandate. By FANNIE FERN ANDREW&. Two vol- 
umes. (Boston: Houghton Mittin and Company, 1931. Pp. xvii, 361; 
ix, 436.) | 


This book ‘begins as a travelogue but concludes as. a well-balanced 
exposition of the political situation in Palestine. In the course of two 
bulky volumes, the author has included an enormous amount of informa- 
tion aout Palestine. This information ranges from geographic, climato- 
logica., historical, and cultural facts about modern as well as ancient ‘ 
Palestine, to expositions of political opinions, official pronouncements, 
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and judicial decisions bearing upon the contemporary situation. Much 
of this material is organized according to no very definite system. The 
earlier chapters seem to consist of the author’s travel notes, supplemented 
by subsequent exploration into encyclopedias, guide books, and docu- 
ments. One is a little surprised to find fairly complete expositions of the 
Urtas-Spring case and the Stamp case, bearing upon the legal position 
of the mandate, in a chapter dealing with ‘The Life of the Country”? 
and immediately following some observations on the water famine. It is 
also somewhat unexpected to find general expositions of the legal organi- 
zation of the country hanging as addenda to character sketches of the 
leading British personalities and accounts of the author’s conversa- 
tions with them. It must be confessed, however, that this rather hap- 
hazard arrangement may convey to the reader a more realistic sense of 
the atmosphere in Palestine than might have been possible by a more 
systematic plan. | 

When the author launches into her main problem, the conflict of Zion- 
ism and Arab nationalism in Palestine, she becomes more systematic. 
Here the reader can find a brief history of Zionism, of the Balfour 
Declaration, and of Jewish activity in Palestine. He can find a history 
of the Arab position in Palestine, of their attitude toward Zionism and 
the controversies before the League of Nations, particularly those relat- 
ing to the ‘‘Wailing Wall.’’ The concluding chapter on British policy 
and the future contains an abstract of the report by Sir John Hope 
Simpson and of the report by Lord Passfield. But in this, as in the pre- 
ceding chapters, the author confines herself to exposition. The attitudes 
and arguments of all controversialists are stated impartially, but the 
author does not attempt to judge between them. The book ends with the 
rather pessimistic opinion that the peoples of Palestine ‘‘are farther 
apart today than at any time during the eleven years of the mandate,’’ 
that there is ‘‘no adequate criterion for presaging the form of inde- 
pendence which may ultimately develop from the Palestine mandate,”’ 
and that ‘‘the world longs for a pacified Holy Land.” 

The book is, therefore, less a contribution toward a solution of the 
problem of Palestine than a collection of materials useful to the investi- 
gator. Many documents are quoted in the text. Appendices contain the 
most important documents in full. There are many illustrations, con- 
siderable bibliography, and sufficient realistic description to give the 
reader a sense of the atmosphere of political controversy in Palestine. 
With this abundance of material, to ask for more may seem ungenerous. 
But the reviewer would have been glad for an exposition of the political | 
parties and factions among both the Jews and the Arabs in Palestine, 
as well as the varieties of opinion within world Zionism, The impression 
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given of a unified Jewish opinion facing a unified Arab opinion is per- 
haps hardly justified by tke facts, and leads to an unduly pessimistic 
estimate of the future. 

Quinoy WRiGHt. 
University of Chicage. En 


The Problem of the Tweniteth Century. Br Dav DAVIES. (London : 
Ernest Benn, Limited. 1280. Pp. xviii, 795.) 


The present volume constitutes the best treatment in the English lan- 
guage of the most impertant problem in the science and art of govern- 
ment in our day, namely, the problem of organizing and operating a 
system of sanctions in international government. Mitrany’s little book. 
was surer in its touck; Bruce Williams’ admirable treatment of one 
aspect of the problem vas more scholarly ; but Davies’ treatment is more 
comprehensive and exhaustive, and at the same time better balanced, than 
anything we have had hitherto. It is likely to be superseded very soon, 
for what the establisnment of representative government, constitutional 
democracy, or parliamentary control was for the nineteenth century the 
problem of sanctions in international government is for the twentieth, 
and a correspondingly extensive literature is to be anticipated. But for 
the moment this volume stands alone. 

The author treats his subject in a painstaking and systematic manner. 
He begins with an analysis of the problem, proceeds to an historical re- 
view of the problem in she international field, dips back into the evolution 
of sanctions in governmert as stich, and discusses the problem in relation 
to sovereignty, national defense, “and international rivalry. He then comes 
to a discussion of the zypea of Weapons in use in modern war, and to a 
distinction which he is gcing to use later as the basis of his main thesis. 
There follow five charters on the heart of the problem, i.e., the inter- 
national police force; three or four on relative values; and five on the 
ways in which the protlem is viewed by Germany, Britain, France, Amer- 
ica, and Japan, Appendices contain documents. 

The author is not, apparently, a trained political scientist, and portions 
of his treatment will seem amateurish and unsure. The zeal of the re- 
former here and there mars the quiet and clarity of the study. And there 
is a good deal of repet-ticn in the central chapters. But on the whole the 
survey is thorough, balanced, and systematic. 

It seems to the reviewer that the central thesis of the work is unsound 
and also superfluous. ‘This thesis is that a distinction can and should be 
made between the olcer types of weapons, such as rifles and swords, 
and recent types of weapons, such as machine guns, tanks, and planes, 
and that national armies should be denied the later, aggressive, or more 
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effective, weapons, which should be reserved to the international force. 
But the discussion of the difficulties of organizing any international force, 
the suggestion for a relatively small central international force for use 
promptly in minor crises—promptly and without doubt or debate, sup- 
ported by coöperative international military action as far as necessary 
(much on the order of things in the Unitec States), is very good. The 
comments on British and American policy are excellent, those on the 
French position not so clear. Strong or weaE in its treatment, the volume 
poses forcibly and fully the unescapabhle, if as yet insoluble, central prob- 
lem of international government in a way which should profit all Ameri- 
can readers and students of political science. 


PITMAN B. POTTER. 
Unwersity of Wisconsin. 


Die Nationalitaten in den Staaten Huropas. Evrrep BY Dr. EWALD AM- 
MENDE, (Wien-Leipzig: Wilhelm Braumiiller, Universitäts-Verlags- 
buehhandlung. 1931. Pp. 566.) 


The problem of minorities is undoubtedly one of the most serious tha 
the world has to face. There is much bitterness involved in it, and con- 
sequently there are floods of literature. Noz many impartial and objec- 
tive works have been written; most of the others can be divided into two 
general groups: those representing ths viewpoint of the states and those 
dealing with the woes of the minorities. A true picture of the situation, 
so difficult to form, lies somewhere in between or in a synthesis formed 
by an impartial observer. 

The present work, published at the instigation of the Fifth Congress 
of European Minorities held at Geneva on August 26-28, 1929, contains re- 
.. ports on the conditions of individual minori-ies in Europe, written, ac- 
cording to the editor, by leaders of the minozities groups, who, however, 
are not named. Hence it must be observed that it is questionable whether 
they are the acknowledged leaders of their groups; also that only the 
groups represented at the Congress are considered. Thus the work really 
does not deal with all European minorities, among those omitted being 
the Polish minority in Czechoslovakia, the Slovak minority in Hungary, 
all Greek, Albanian, Turkish, and Russian minorities, etc. Altogether, 
forty minority groups, belonging to fourteen nationalities and living in 
fourteen. states, are here represented. 

In addition, we must be aware of the fact that all these reports were 
prepared especially for the Congress. It is natural that the Minorities 
Congresses should be more interested in calling international attention 
to the problem than in making a scientific end impartial study. The re- 
sult is that in some reports more attention ts paid to the points which 
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might arouse the sympathy of the reader than to a description of tke 
general situation of a minority. It must be said, however, that some 
chapters are quite fair and objective in their treatment. 

The book divides the minorities into four geographical spheres: north- 
eastern Europe, which 2 vers the Baltic States and Poland; middle Eu- 
rope, with Denmark, Germany, Czechoslovakia, Austria, and Hungary; 
southeastern Europe, with Yugoslavia, Rumania, and Bulgaria; and, 
finally, southern Europe, with Italy and Spain. It is impossible to char- 
acterize the status of each minority. But if we ascertain the status of the 
largest and most numerous European minority, the Germans, we see that 
this minority considers its situation satisfactory in no state and that the 
chief complaints are directed against Poland, who has been harshest in 
her treatment of minori-ies, and Italy. The German minorities, however, 
generally base their demands on the minorities treaties and the internal 
legal status quo. The most exaggerated and irritating demands are pre- 
sented by the Magyars: the lsast and most moderate, on the other hand, 
by the Jewish groups. 

The editor himself feels that the problem has not been settled in mcst 
of the states, and that n revision of the border-lines will ever succeed in 
abolishing the problem. The reviewer concurs heartily in this sensikle 
viewpoint. | 

In spite of all its tenCencies, its gaps of treatment, and its omission of 
some important minori:-e¢s, this book has decided value, especially for its 
presentation of the problem as the minorities themselves see it. Evidently 
there is still much injustice, dissatisfaction, and oppression of minorities 
in Europe—a fact which has tremendous influence on internal and in- 
ternational politics. 

Josera $. ROUCEK. 


Centenary J'umor Cclege. 


BRIEFER NOTICES 
AMERICAN GCVERNMENT AND CONSTITUTIONAL LAW 


‘The Iiberal Party in America, by Samuel Harden Church (Q. P., 
-Putnam’s Sons, pp. vi 124), presents a program for a new party that 
is to “redeem America.” The inception. of this party grew out of the lest 
gubernatorial election in Pennsylvania when it was discovered that the 
Republican candidates were much too dry for some Republicans, This 
wet group accordingly sponsored the Democratic standard bearer, Hemp- 
hill, casting their ballots for him in the Liberal party column. The. pres- 
ent volume is an effort to set forth the principles and platform of this 
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new ‘‘party’’ as a preliminary to operations in the coming campaign. 
There are planks denouncing prohibition and blue laws, but on the other 
issues the author’s position is not so clear. Xe favors ‘‘the reduction of 
armaments to the lowest point consistent with national safety ;’’ declares 
that ‘‘the fundamental causes of our business troubles must be treated in 
a fundamental way ;’’ and advocates leaving the farmer to find by experi- 
ence the solution to his problem. The platform is by turn banal and bi- 
zarre, and its proposals scarcely warrant serious attention. 


The Secession Movement, 1860-1861, by Professor Dwight L. Dumond 
(Macmillan, pp. vi, 294), is a detailed stucy of the constitutional doc- 
trines of the separatist movement in the Southern states immediately 
preceding the Civil War. After a short summary of the ideas accepted 
in the South in 1860, the author takes ur in chronological order the 
various steps in that movement. Relying principally upon contemporary 
newspapers and the records of proceedings in Congress, the state legis- 
latures, and the various conventions of these two years, he discusses the 
break-up of the Democratic party, the new political alignmert in the 
South, the first examples of secession, the attempts at compromise, and 
the final failure of compromise to prevent the secession of the more con- 
servative Southern states. 


Mr. Paul V. Betters’ Federal Services to Municipal Government is an 
enumeration of advisory agencies in the federal government published by 
the Municipal Administration Service (pp. 95). Since it makes no pre- 
tense at analysis or evaluation of this wrinkle in the problem of federal- 
ism, readers who hope for any continuatim of Mr. William Beard’s 
thought-provoking article on ‘‘Government by Special Consent’’ pub- 
lished in this Review for February, 1930, are doomed to disappointment. 
Presumably the booklet was issued to aid city officials who might want 
federal help. If so, a directory of the federal advisory agencies, with ad- 
dresses of officials to whom to write and wth estimate of the probable 
cost, would have been more useful. The Department of Commerce— 
notably through the bureau of standards—leeds the list of agencies which 
furnish advice or compile statistics of value to municipalities. The De- 
partment of Agriculture is probably second, while the public health serv- 
ice in the Treasury Department and the bureau of investigation in the 
Department of Justice are of considerable velue. 


In Wheat and Politics (Rand Tower, M-nneapolis, pp. 270), J. W. 
Brinton sets out to expose the ‘‘rascality in leadership and traitorship to 
the great cause of Agriculture’’ on the part of the Federal Farm Board. 
The attack is directed chiefly against the marketing agencies that the 
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Board has recognized and financed. The author regards these bodies, not 
as bona fide coëperative institutions within the intent of the Agricul-ural 
Marketing Act, but rather as selfish private corporations managed by 
professional promoters. He would abolish the present system of farm 
relief and set up the ‘‘Brinton Plan.’’ This scheme would guarantes the 
farmer two-dollar wheat and enable the government to take over as a 
_‘*production tax’’ the surplus erop. This excess would be dumped on the 
foreign markets or distributed as charity in this country. 


The Negro in American National Politics (The Stratford Company, pp. 
148), by William F, Nowlin, deals briefly with the activities and position 
of the negro in Congress, in national party conventions, and in presi- 
dential campaigns. Office-holding is regarded by the author as of fore- 
most importance in evaluating the political signifieance of the negro. The 
book deals with facts rather than with fundamental considerations as to 
the place of the negro in polities. The conclusion seems to be that if the 
negro is to achieve power, he must needs adopt the tactics of the Anti- 
Saloon League. | | 


FOREIGN AND COMPARATIVE GOVERNMENT 


_Fundamental Civil Rights and Equality Before the Law (Zdkladnt 
Priva Občanská a Rovnost Préd Zákonem, in Czech), by Jaroslav 
Krejčí (“Moderní Stát,” Prague, pp. 215), is very interesting for the 
American reader, as it shows how American views regarding civil rights, 
especially the clauses relating to equality, have influenced markedly the 
legal theories of the new republican constitutions of Europe. On the 
other hand, in several states like Germany, and Czechoslovakia the prin- 
ciple of equality has little meaning, if any at all. Thus the theory and 
practice of German courts has been that the principle of equality is 
binding on the executive and judicial departments, but not strictly upon 
the legislative. Hence no law is unconstitutional solely because of depriv- 
ing the citizens of the equality principle. The Supreme Administrative 
Court of Czechoslovakia went a step further and stated that the prin- 
ciple of equality is not strictly binding on the executive branch of the 
‘government, being only a political program without legal importance, On 
the other hand, the Swiss practice approaches the constitutional inter- 
pretations of the United States courts, recognizing in the principle of 
equality a limitation on all three branches of government. Lately there 
have appeared in Germany numerous legal authorities (Triepel, Lieb- 
holz, Kaufmann, ete.), who, following the example of the Supreme Court 
of the United States, contenc that equality is binding also on the legisla- ` 
tive power, and their teaching is gradually being adopted by the German 
courts. It should be noticed that in Europe the influence of legal theories 
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on the decisions of the courts is stronger than in the United States. 
The present volume deals critically with the evolution of these views re- 
garding equality in France, the United States, Switzerland, Germany, 
and Austria. As far as the equality dictum of the Czechoslovak con- 
stitution is concerned, the author is trying t> prove that it is binding on 
all branches of the government, and bases his contention on comparative 
material, especially on American and Swiss judicial decisions, and on the 
provisions of the minorities treaties. He, furthermore, presents concrete 
maxims which should be followed, basing them really on the decisions 
of the Supreme Court of the United States in such cases as Yick Wo 
v. Hopkins, Barbier v. Connoly, Straud2r 7. West Virginia, etc. It is 
necessary to remark that the regular Czechoslovak courts do not have 
the right to examine the constitutionality of laws. This power can be ex- 
ercised only by a special ‘‘Constitutioral Court,” an academic body 
which can act if asked for a decision by the House of Deputies, the Senate, 
the Diet of Carpathian Russia, the Supreme Court, the Supreme Ad- 
ministrative Court, or the Electoral Court. Such requests must be made 
within three years of the promulgation o? the law in question. In point 
of fact, not a single law has as yet been exemined; hence the provision 
is of only theoretical importance.—J. S. RoucEx. 


Among the flood of new political publications on India, Come wtth Me 
to India; A Quest for Truth Among Peoples and Problems (Scribner’s 
pp. 467), by Patricia Kendall, is noteworthy for its striking way of bely- 
ing the apparent harmlessness of its title. Significantly enough, another 
American authoress has felt called upon to write a sweeping apology for 
the British dominion in India. In a way, she does it comprehensively 
enough. The curious reader is led firmly and with gusto through the 
thicket of Indian geography and history, including a somewhat unneces- 
sary life of Mohammed as a means of elucidating Mahammedanism in 
India; all this serving to build up the thesis of India’s utter incapability 
to govern herself. Every detail in the aushor’s extensive account of In- 
dian civilization past and present is mace tə prove that the surrender 
of Indian administration to the Indians will be fatal for India, England, 
America, and the world at large. The autho” is skillful in painting the 
eanvas of Indian misery and of certain dangerous social institutions, like 
untouchability, child-marriage, or purdah, in the most brilliant colors; 
she is, justifiably to some extent, critical in exposing Gandhi as the leader 
of extreme and also reactionary nationalism; but she is, not quite in- 
nocently, one may assume, omitting all evidence against British rule, as 
e.g. the long-lasting neglect of agriculture, the incidental destruction of 
Indian crafts by the mass-importation of English goods, the totally in- 
sufficient staffing and apparatus of higher education, and the blunder of 
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putting off to the last a gradual Indianization of Indian administration. 
She sees correctly (and with ample extracts from authoritative sources) 
grave defects of the social tissue. But she seems blantantly and naively 
unaware of any alternative to the standards of Western civilization; her 
confident comments on zhe absence of Indian contributions to mankind, 
as she understands them. border on the ridiculous. Because she vircuously 
recoils from what she considers the horrid ornamental profanities of 
‘phallic worship (ignoriag tha profundities behind them), there must be 
something wrong with India. Because Indian history is shown to be a 
series of blood-stained happenings, it is deemed proper to prevent history 
from repeating itself. The great problem of whether Western standards of 
civilization and government can be applied in India by the pressure of 
the outside world—the real 2rux, fundamentally a question of political 
ethics—at no point worries the author. She solves it, in a pseudo-realistic 
way, by appealing to the world’s instinct of political and economic self- 
preservation. Bolshevism and the crashing of markets are to follow the © 
withdrawal of the British from India. But this is only one side of reality. 
The danger of this book, with its formidable mass of information, much’ 
of which is sound, is the wood-cut manner of presentation. Hoary preju- 
dices are stabilized and wholesome doubts anxiously avoided. Of a higher 
fairness, there is no trece —W. H. Kraus. 


The outstanding question of students of the Soviet system is how the 
Bolsheviks manage to finance their gigantic schemes of industrializing a 
backward country without the aid of foreign capital. Certain foreign 
economists have attempted an answer, but with qualified success because _ 
of the inaccessibility of source materials. Now comes a Soviet exposition, 
in a volume entitled . Soviet Policy in Public Finance (Stanford Uni- 
versity Press, pp. 470). by. Gregory Y. Sokolnikov (formerly commissar 
of finance, now ambassador to Londen) and associates of his caoosing. 
The work is edited by Prozessors Hutchinson and Plehn, of Stanford 
University, who disasscciate themselves from the ‘‘ex parte statement,’’ 
and explain: the enormens difficulties of finding English equivalents for 
many Soviet terms. The authors present a picture of pre-revolution 
finance in Russia, and carrv the exposition through the Civil War and 
the New Economic Pol:ey to the advent of the Five-Year Plan. The esn- ` 
tral theme is the func=ion of the budget in the socialistic financing of 
planned economy. But >ne looks in vain for a rational explanation of the 
famous ‘‘pumping’’ process by which the national income has been re- 
distributed, drawirig capital from agriculture and the private sector gen- 
erally, and expending it in heavy industry and the socialized sector, to ` 
further the gocial revolution and to industrialize the country at the same 
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time. This process has necessitated excessive centralization of the financial 
system. In an extremely interesting conclusion, Sokolnikov predicts a 
decentralization of the system after the purposes of the transition period 
are accomplished, which would involve curtailment of the state’s share 
in financing national economy, and would give greater importance to the 
budgets of the republics and cities, as well as to economic units in the 
huge machine. While this volume throws considerable light on past prob- 
lems of the Soviet financial system, it does not help the reader understand 
the recent developments, the attempt at socialistic bookkeeping in 1930, 
and the return to the old cash accounting basis in 1931, in the effort to 
strike a balance between central dictation of planning and the initiative 
necessary to enable trusts to fulfill their quotas of the plan. Nevertheless, 
the Soviet authors do give an authoritative account, from their point of 
view, of socialist financing of a state in business.—B. C. HOPPER. 


Since the government of the Ottoman Empire was centered in the 
Sultan, his place of residence was of prime importance. The Great Palace 
in Istanbul served thus for about four hundred years. Dr. Barnette Mil- 
ler, in Beyond the Sublime Porte (Yale University Press, pp. xxv, 281), 
_ reveals as never before the history, plans, artistry, and functions of the 
building and grounds. Much new light falls upon the nature and working 
of the government. A large proportion of the high officials of Turkey 
were trained in the unique Palace School; the central council or divan 
met regularly on four days of the week, ambassadors were received and 
janissaries paid, the most sacred relics of Islam were (and still are) 
cherished, and conferences and intrigues were carried on which not 
merely determined the succession of rulers, but decided the most im- 
portant matters of internal welfare and international relations. The au- 
thor’s reliability is supported and the reader’s convenience assisted by 
adequate plans, illustrations, notes, glossary, chronology, bibliography, 
and index.—A. H. Lypvrr. 


Beginning substantially with the Balkan Wars and the partition of the 
Ottoman Empire in 1913 and concluding with the treaty of Lausanne in 
1923, and providing brief summaries antedating and following this 
period, H. N. Howard, author of The Partition of Turkey, 1913-1923 
(University of Oklahoma Press, pp. 486), bases his treatment upon the 
extensive use of archival sources and documents of Great Britain, France, 
Germany, Italy, Austria, Russia, Turkey, and the Balkan countries. The 
book is successful from both the academic and literary viewpoints. The 
amount of research is evidenced by ninety-two pages of footnotes and 
references. An excellent classified bibliography and three maps are added. 
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The volume will be found valuable by those interested 4 in the problems of 
the Balkans and the Near East.—Josmpa S. Rovarx. 


A new publication by K: scans who may be considered one of 
the few really thorough German connoisseurs of English parliamentary 
institutions, can always be expected to be a careful and capable piece 
of research:. In his letest study, HErscheinungsformen der Verfas- 
sungsaenderung (Bettrdge sum Offentlichen Recht der Gegenwart, 
, Tübingen, 1931, J. C. B. Mchr, 308 pp.), the learned author restricts 
himself to the analytical treatment of the various formal problems arising 
out of and around Artiele 76 of the Weimar constitution. This article, 
in essential contrast to the American fundamental law, provides a quali- 
fied legtslative procedura for constitutional changes. Basing his inquiry 
on ample evidence from all departments of government, the author gives 
a dogmatic survey and analvsis of all the various direct and indirect 
forms of modifying the constitution, with a view to purifying constitu- 
tional theory and also consticutional practice. The study, which, in its 
wealth of technical argument, is not wholly enjoyable readmg for the 
. non-German political secentist, may be considered representative of the 
best ‘‘positive’’ trend im contemporary ee constitutional juris- 
prudence.— W. H. Kravs. 


NS 


Professor Roger H. Scltau’s French Parties and Politics (Oxford Uni- 
versity Press, pp. 88) has reappeared with a supplementary chapter cov- 
ering the years 1922-30. It is a matter of regret, considering the obvious 
merits: of.this little volune, that errors in the original text have not been 
corrected. The author still alludes to the constitutional ‘‘law’’ of 1875, 
styling it ‘‘a brief document ;’’ to the ‘‘attempted’’ dissolution of 1877: 
to the absence of any lezal provision for the collective responsibility of 
the cabinet; to Combes’ succeeding Waldeck-Rosseau as ‘‘president.’’ His 
confused statement of the actual powers of the president stands without 
change. In the supplementary chapter, he discusses with some penetra- 
tion the major political problems of the third decade of the century. Here 
one finds too little connection with the earlier chapters, being left with 
the impression that the Catholic party, Action Libérale Populaire, still 
survives and that electicns are still conducted under the law of 1919. 
—H. M. Sarr.. 


Soviet Russia; A Living Record and a History (Little, Brown and. Co., 
pp. ix, 486), by William Henry Chamberlin, has appeared in a revised 
edition. The author has added two entirely new chapters dealing with the 
spread of collectivization in agriculture and the results of the Five-Year 
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Plan in economic and social fields. The chapter on revolutionary per- 
sonalties has been rewritten, and other statements have been brought up 
to date..Mr. Chamberlin’s volume holds its place as one of the soundest 
and most generally useful studies of sovietism. 


Western Influences in Modern Japan (University of Chicago Press, 
pp. xu, 532) is a collection of essays by Dr. I. Nitobe and other Japanese 
writers, originally prepared in 1929 for the enlightenment of visiting 
delegates to the Institute of Pacific Relations at Kyoto. The chapters on 
art (Professor Dan), religion (Professor Anesaki), polities (Professor 
Yoshino), and ‘‘Two Exotic Currents in Japanese Civilization” (Dr. 
Nitobe) convey information of permanent value. The others are concerned 
chiefly with the presentation of Japan ‘‘as she would be seen.” 


INTERNATIONAL LAW AND RELATIONS 


The United States Government Printing Office has published the first 
two volumes of Treaties and Other International Acts of the United 
States of America, edited by Hunter Miller (pp. 201, 662). There are three 
forms in which treaties of the United States are now generally available. 
The Malloy edition (including the two volumes which appeared in 1910 
and the supplementary volume of 1923) prints English texts alone; it 
is the most complete single collection available. Treaties of the United 
States are also printed in the Statutes at Large; the bound volumes, 
which appear now every two years, include with the English texts some 
foreign language texts. The Treaty Series, commenced by the Depart- 
ment of State in 1908, consists of separate treaty prints in pamphlet or 
slip form, which now exceed 800. The limitations and inconvenience of 
these sources have prompted Mr. Miller, editor of treaties in the Depart- 
ment of State since October, 1929, to begin an edition which ‘‘will meet 
the needs of officials, of scholars, and of those interested in the inter- 
national relations’’ of the United States. Volume I is issned in a pre- 
liminary form, subject to revision before the entire edition is completed. 
It contains introductory material, including a plan of the edition, and lists 
and tables classifying for chronology, subject matter, ete., the documents 
to follow; in revised form, it will include an index to the entire edition; 
it contains no treaty texts. Volume II covers the period from 1776 to 
1818, and contains complete and literal copies of the first forty treaties 
to which the United States was a party. Volumes ITI-V, now in prepara- 
tion, will cover the period down to December 31, 1930. The collection 
is planned to include all international agreements submitted for the ad- 
vice and consent of the Senate, whatever those agreements may be called, 
provided they have at any time been in force; numerous international 
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acts and agreements not so submitted, generally described as ‘executive 
agreements;’’ related and exirinsic. documents, such as treaty maps, 
. reservations or understandings referred to in an instrument of ratifica- 
tion ;.war-loan and debt-reluncing agreements; arbitral awards and joint 
resolutions of Congress which have, or purport to have, international 
effect territorially. It is only a slight criticism, but it is perhaps un- 
fortunate that rigid adherence to that criterion has excluded such docu- 
ments as the Geneva arbitral award of 1871 and. the Postal Union 
- agreements, In every case, the document is reproduced in the original 
language or languages; and if there is no original text in English, an 
official translation is printed. Appended notes are of a textual 07 pro- 
cedural character. Annotations and comments will appear later in sapa- 
rate volumes. For convenience, only a serial number, 1, 2, ete., is as- 
. signed to each document; Volume II contains Documents 1-40, Volume 
IIT will contain Documents 41-92, The order in which the treaties appear 
is determined by the dates of their signature. Relevant dates, such as 
those of the signature, ratification, proclamation, ete., are given in a head- 
note. The contmuity of arrangement of the present edition is a distinct 
advantage over the mixed alphabetical and chronological arrangement 
followed in Malloy. This feature also makes it more usable for reference 
to treaties of the United States generally than the Statutes at Largs, 
which are in some thirty volumes with no general index. The Treaty 
Series and Executive Agreement Series of the Department of State will ` 
remain valuable for reference to very recent agreements. For general 
reference, however, the present edition will largely replace previous col- ‘ 
lections—A, E. HINDMARSH. ; 


One may agree or disagree with the estimate of the relative importance - 
of the events covered in the Survey of International Affairs, 1930 (pp. 
ix, 605), issued under the direction of Arnold J. Toynbee, of the Royal 
Institute of International Affairs, assisted by V. M. Boulter, but one 
cannot say that disarmament, the affairs of the Middle East, and the eco- 
nomic changes were not of great importance in 1930. The Briand plan 
for closer European union, affairs in: southeastern Europe, changes in 
American attitude toward countries to the south, and settlement of dis- 
putes among South American states were significant, but have been some- 
what overshadowed by later developments. Many of the topics treated | 
form a background for events now assuming central significance in 
world affairs. This is particularly true of the treatment of the economic 
tendencies since 1918, and of German reparations and economy. Tke man- 
date questions of Asia Minor relate to a period since 1928, and the 
American affairs relate to about the same period. To any of the subjects 
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treated, the introduction to Part I (pp. 1-31) may serve as a preliminary 
survey. Certain pages (333-360) seem, when read with current history 
in mind, to be referring to a period when domestic problems in China 
were of main importance. The Survey of International Affairs becomes 
more serviceable with the companion volume, Documents on International 
Affairs, 1980 (pp. xii, 264), edited by John W. Wheeler-Bennett. This is 
the third of these volumes of documents issued by the Royal Institute 
of International Affairs. These are not necessarily officially binding docu- 
ments in the technical sense, but of explanatory and interpretative value, 
such as speeches and communications. The general documents relate to 
subjects such as the reparations conference of 1930, the London Naval 
Conference, and the League of Nations. Some special matters concerning 
Europe, America, Asia, and Africa are treated. Later events have changed 
the importance of these documents, but this picture of relative signifi- 
cance in 1930 is worth preserving, even if the perspective may seem to 
some to be a little distorted. It is particularly evident in these documents 
that British influence is not merely European. A forty-three page ap- 
pendix comprising a ‘‘Chronology of Treaties’’ shows the rapidity with 
which the world is becoming internationalized. These annual volumes, 
under able editorship, are very valuable. 


The reviewer knows of no more graphic or interesting survey of the 
factors involved in the peace of Europe than is presented by Frank H. 
Simonds in his new book, Can Europe Keep the Peace? (Harper & Broth- 
ers, pp. xiii, 360). The author drives home his arguments by apt com- 
parisons with hypothetical American parallels. In his conception, Europe 
is disturbed by a ‘‘war’’ no less real than that existing fourteen years 
ago, except that the weapons are now economic and political. ‘‘The war 
‘which they had proclaimed was to end war seemed to have become only 
a prelude to the next’’ (p. 48). The author knows how to turn a phrase. 
For example, ‘‘the task is... not to make the world safe for democracy, 
but democracy safe for the world’’ (p. 352). But turning phrases some- 
times leads to amazing paradoxes. For instance, ‘‘the world hope for 
peace remains centered in Geneva” (p. 260), yet ‘‘in post-war Europe, a 
stupendous pantomime of peace has been acted at Geneva . . . and be- 
hind the façade of Geneva, the statesmanship of Europe continues to 
function in the traditional manner’’ (p. 238). A rather gloomy picture 
is presented of Europe divided into two camps, one in favor of main- 
taining the status quo established by the Paris treaties and the other in 
favor of their reyision. The British and American policy is peace without 
responsibility ; the French, peace with security; and the German, peace 
with revision. And ‘‘these three ... are irreconcilable” (p. 249). Hence 
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all experiments in peace have failed. This pessimism leaves one quite 
unprepared. for the author’s final answer to the book’s question. Idealistie 
solutions must be abandoned ¿n favor of ‘‘a policy of constructive real- 
ism’? (p. 345) ; therefore, back to Locarno. His pessimistic tone, however, ` 
may perhaps be discounted to some extent by his frank admission that 
. five years ago he wrote a book ‘under a ‘‘somewhat rash title,” Hour 
Europe Made Peace Without America. Who knows but that he is here, 
by ‘‘rash’’ pessimism, compensating for his former ‘‘rash’’ opnimme 
—HeRBERT Waran, 


The United States and Disarmament, by Benjamin H. Williams (Me- 
Graw, Hill, pp. 361), gives an account, with comment, of the steps taken 
by the United States to reduce her armaments by agreements with other 
nations. The writer is an internationalist and worshipper of big business 
who believes that the League offers adequate security. His point of view . 
may be indicated by a few quotations. ‘‘The trend of the times is away 
from that fiery nationalism which is so destructive” (p. 58). ‘‘Power- 
ful. states, whose navies are a threat to peace upon the seas and whose 
armies cause alarm upon the land, are unfit for success in the dawning 
age of internationalism’’ (p. 61). ‘The successful international banker 
has found his interests to be emphatically on the side of an intelligent 
internationalism’’ (p. 6). In a chapter devoted to an attempt to refute 
Mahan’s doctrines as to sea-power, which he does not.seem to understané 
very well, the author says that Mahan. was writing, ‘‘not for abstract 
truth, but for argumentative purposes, .... facts... are marshalled pre- 
dominantly on one side”? (p. 16). It tale may be said of the author’s 
work that he is writing for ‘‘argumentative purposes.”’ He is sometimes 
inaccurate, as when he says (p. 5) that Germany was the greatest pre- 
- war spender for prospective wars, whereas it was the British Empire (see 
Statesman’s Year Book, 1910-11-12-13-14). In short, the author believes 
that the growing econamic relations of the world and friendly connections 
through the League already justify us in generous disregard of politica_ 
differences and of armaments as a source of safety.—W. L. Ropaues.. 


The Economic Uses of International Rivers (London, P. 8. King & 
Son, pp. 224), by Herbert Arthur Smith, represents a very importan: 
first step, as far as English books are concerned, in the attempt to develop 
a working principle to govern the use of international waters. The firs: 
two chapters contain quite fine analyses of the problem and of the rela- 
tion to it of the principles-of private law. Here the author defends the 
practicability and justice of the theory of the equitable division among 
the riparian states of the benefits (navigation, irrigation, power, and 
other uses) to be derived from international rivers. By far the larges: 
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portion of the book is devoted to a consideration of fourteen interstate 
controversies, more than half of these relating to questions which have 
arisen within the United States or have concerned it. As might be ex- 
pected, considering the brief space which could be devoted to so many 
complicated cases in so small a book, these are treated often rather In- 
completely and in some respects inaccurately. The Rio Grande and 
Colorado River controversies suffer especially in these respects. Long 
appendices (pp. 159-221) contain digests of treaty provisions and diplo- 
matic correspondence dealing with the subject—J. Q. DEALEY, JR. 


` The collapse of Cuban prosperity has touched American life at so 
many points that the appearance of Dr. Philip G. Wright’s scholarly 
study, The Cuban Situation and Our Treaty Relations (The Brookings 
Institution, pp. xiv, 207), is most timely. After briefly sketching the back- 
ground of the permanent treaty embodying the Platt Amendment, and 
indicating its effects in stimulating American investment in Cuba, Dr. 
Wright analyzes the results of the reciprocity treaty. In its early years, 
when the United States took substantial imports of sugar from countries 
other than Cuba, as well as practically the entire Cuban output, the 
treaty was of distinct benefit to Cuba. As a result of its rapid growth, 
however, the Cuban sugar industry came to forfeit any benefit for itself 
from the treaty after 1913, and at the same time largely nullified the 
” benefits which other industries might have received. ‘‘Cuba’s imports 
have risen and fallen with remarkable fidelity in proportion-to her pur- 
chasing power as evidenced by total exports,’’ especially by sugar ex- 
ports. Although in its early years the treaty increased the proportion of 
Cuban imports which came from the United States, that proportion has 
decreased since 1921, in part at least because of the high level of Ameri- 
can tariffs. After a brief survey of, the attempts which Cuba has made 
to solve her economic difficulties, Dr. Wright concludes that her position 
‘‘will remain precarious until she has effected a substantial diversifica- 
tion of her industries.’’ 


Extraterritoriality in Japan, by F. C. Jones (Yale University Press, 

. pp. ix, 237), is a scholarly and well-organized study of this important 
subject. To the Western powers, extraterritorial jurisdiction appeared 
a necessary safeguard for the life and property of their resident na- 
tionals, but in Japan (as in China) this humiliating privilege was a 
source of far-reaching complications. Pointing out the evils of the sys- 
tem, Mr. Jones expresses the belief that it constituted a serious obstacle 
to the development of modern Japan. The story of Japan’s attempts to 
secure the abolition of extraterritoriality, culminating in the Aoki-Kim- 
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berly treaty of 1894, is well told; on the negotiation of this 1894 treaty, 
the author has supplemented the sources in English by materials drawn 
from the memoirs (in Japanese) of Count ESS at that time oe J ADR 
nese minister of foreign affairs. l 


POLITICAL THEORY . AND MISCELLANEOUS 


Nothing that comes trem the pen of Sir George Young can be dull or 
altogether useless. That is made clear by an adventurous little volume, 
The Pendulum of Progr2ss (Yale University Press, pp. 184), in which 
the writer tries to replece the humanistic terminology and method af 
political inquiry by terms and methods approaching as near as possible 
to geometrical calculations. He applies his new technique to . various 
probléms of our. time, end thereby finds, for instance, that politicel 
change may be explainec by means of what he calls the ‘‘spiral of prog- 
ress.” He assumes the existence of two driving forces, Nationalism and 
‘Socialism ; and these forces, acting sometimes in the same direction, some- 
times. in opposite ways, Crive politics in a slowly ascending spiral round 
a dial, the zones of which are successively Monarchism, Conservatism, 
Coalitionism,' Radicalism, Laborism, Socialism, Communism, Fascism, and 
so to Monarchism agair. The apparent swing of the pendulum is in 
reality the spiral movement from one side of the dial to the other. 


Whether the amusing diagrams constructed by Sir George will help stu- ’ 


dents of polities to see clearly into the nature and solution of present- 
day problems, ‘one must beg leave to doubt. Those problems are so com- 
plex that any system fo> giving them a simplified expression would te 
welcome to all of us. Brt not all the ingenuity of the writer can really 
extract wisdom from 4 statement such as that which assures us that ‘‘tke 
growth and degeneration of states is somewhat similar to that of stars, 
and that it would be inscruct:ve to construct for states what would coz- 
_ respond to a “Russell diagram’ for stars. We shall then soon find that 
states arrange themselves. in regard to the.diameter of the nucleus and 
its luminosity or radiating power, along what corresponds to Russell's 
‘main sequence’—and that this ineludes the majority of states as it does 
of stars. Away up above are the ‘Red Giants’, like the union of Soviets 
with high luminosity and low heat. Away down below, ‘White Dwarfs’ 

with high temperature, bw luminosity, and their atoms reduced to their 
simplest expression. Any loss of stability is likely to throw a ‘main se- 
quence,’ stable state up into revolution or down into reaction.” We had 
long suspected that !—D. MITRANY. 


À. L. Rowse’s Politics and the ii Generation (London, Faber 
. and Faber, pp. 308) i is a suggestive work by one of the most distinguished 
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of the younger members of the British socialist movement who is a fellow 
of All Souls and an historian of some repute. ‘‘The plain fact,” boldly 
says Mr. Rowse, ‘‘is that a people that neglects politics cannot as a 
people be happy,” a remark not inapposite to conditions in the United 
States. Mr. Rowse, however, is concerned primarily with British politics, 
of which he sketches the economic, social, institutional, and intellectual 
background. On the title-page, he quotes the saying of M. Benda that 
the present age is peculiarily the age of politics—a statement which is not 
so much a challenge to the Marxists who have always wanted govern- 
ment in business as to belated Spencerians. Legislation today may be 
especially concerned with economic matters, but the ultimate struggle 
is not about the production of wealth, but about the distribution. of 
power in the social structure. Mr. Rowse frankly looks to political means 
for the correction of economic defects. He is a socialist, not so much of 
that influential school which would vindicate the natural rights of man in 
the feld of industrial organization, as b2cause he desires to see the 
national and international order rationally planned. This does not mean 
that he has not faced the question, ‘‘planned for what?’’ Philosophically — 
a ‘‘this-worldly’’ Marxian materialist, Mr. Rowse is yet typical of Eng- 
lish socialism in his preoccupation with ideal and cultural questions in 
which he takes up a position nearer to that of Dewey than he himself 
seems to admit. The chief value of his book to the general reader lies in 
the fact that it is an interesting statement by a singularly intelligent 
Englishman of that interim ethic in social philosophy at present general 
in British progressive thought.—Grorar E. Q. CATLIN. 


The International Gold Problem; A Record of the Discussion of a 
Study Group of Members of the Royal Instttute of International Affairs, 
1929-31 (Oxford University Press, pp. 240) is a rare book on gold, for 
something new is said concerning the problem and old ideas are presented 
in a new light. It is highly recommended for purchase if the price 
($7.50), excessive in view of the means of most of those who can profit 
from it, is not an insuperable obstacle. Robertson has a brilliant essay 
in which he convincingly presents the view that stable prices ought not 
always to be the goal of the monetary practitioner, and in which the 
practical difficulty of determining upon an index for the measurement 
of prices for different countries is presented well. Hawtrey contributes 
poignant remarks on numerous subjects. In particular, he points out that 
statutory limitations on the operations of she Bank of France account 
for the large influx of gold into France, that the willingness of central 
banks to purchase foreign exchange would reduce gold movements to the 
vanishing point, and that reserves ought to be determined on a logical 
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basis. In his opinion, the extent to which contraction can be carried, out 
at home gives an important indication of the amount .of reserves to be 
held. Rist, the ex-deputy governor of the Bank of France, defends the 
recent policies of the Bark of France: gold is inadequate to support the 
nigh price level of 1925; French accumulations are to be associatec with 
economy enforced by reduced incomes, and hence, reduced imports, and 
she fear of investing abroad. But alas, on the vital point of the unwill- 
ingness of the government to modify the Bank of France charter along 
desired Hines, he is discou-agingly silent.—S. E. HARRIS. 


At a one when gcvernmental budgets in all countries are being 
deranged by the effects of the economic crisis, the comparative study by 
Egbert Munzer, Dynamcscher Staatshaushalt: Der Einfluss der Wirt- 
. schaftskonjunkturen auf den Oeffentlichen Haushalt (Jena, Fischer, pp. 
vi, 54), must encounter a lively interest. Munzer believes that the ideal 
budget would be a dynemie one—a budget.planned with definite reference 
, to the cycle of prosperity. But he doubts the possibility of achieving this 
ideal, in view of the unsatisfactory state of economic understanding of 
the phenomena underlying the business cycle. However, the author be- : 
lieves that we can take scme sceps in this direction by planning a budget 
for a period of several years, by considering carefully which items in the 
budget are most likely to react to depressions in business, and to treat 
them more or less separately, by accumulating reserve funds during the 
fat years upon which to draw during the lean ones, by adapting the 
building program of ths government and similar expenditures to the | 
cycle, etc. It will be noted that these ideas coincide in part with what 
has been suggested by economists for the purpose of toning down the 
violence of depressions Ly stimulating economie life at appropriate, mo- 
ments and retarding it at others. It is interesting that these ideas ahoulc 
be put forward also as a fiscal policy for the purpose of safeguarding 


the government against the evil effects of these depressions „CARL J. 
FRIEDRICH. 


Nct only economists bat also political scientists are interested ix plane 
for economic stabilization, because every such plan imposes new respon- 
sibilities upon government as well as upon business. The success of the 
War Industries Board Curing the World War was predicated upon the 
grant of dictatorial powers to the president of the United States; and 
many recent authors of peace-time ‘‘plans,’’ apparently inspired bv tha: 
example, assume a muci more highly centralized government than has 
hitherto existed in the. United States in time of peace. The proposal 
sponsored by Mr. Gerard Swope, president of thé General Electrie Com- 
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pany, as outlined in The Swope Plan, edited by J. George Frederick and 
published by The Business Bourse (pp. 221), differs from most of the 
others in this, that it is based upon the voluntary acceptance of a de- 
centralized system of self-government in industry, In which the govern- 
ment plays a minor rôle. The present volume, while making clear that no 
plan will be accepted without long and careful study, provides a con- 
venient introduction to such a study and should stimulate more system- 
atic and purposeful discussion of the subject by men of affairs as well as 
by scholars——A. N. HOLCOMBE. 


Although Principles of Public Utilities, by Eliot Jones and Truman C. 
Bigham (Macmillan Co., pp. 799), is primarily a text on the economies of 
electric light and power, gas, street railway, telephone, and water utili- 
ties, fully half of the book deals with problems of regulation. The ap- 
proach is critical, the authors frankly stating their awareness ‘‘of the fact 
that regulation has failed thus far to safeguard adequately the public 
welfare.’’ Supreme Court rulings on valuation and fair return, lack of 
jurisdiction over security issues, holding companies, and interstate de- 
velopments, and ineffective administrative methods are found to be the 
chief reasons for this situation. Although not unfavorably disposed 
toward publie ownership, the authors still have faith in administrative 
regulation by utility commissions. The book would doubtless fail to meet 
with the approval of the National Electrie Light Association, but it 
seems to the reviewer a fair analysis of the present state of regulation. 
—H. L. ELSBREE. 


Die Internationale Juristische Person, by Hans von der Lühe (Güt- 
tingen, Vandenhoeck und Ruprecht, pp. 87), is a product of the seminar 
of international law and diplomacy at the University of Gôttingen, and 
in the best tradition of German seminar work. It is throughout critical 
in spirit in a scholarly way, and is provided with a comprehensive bib- 
liographical apparatus. Two fallacies of method had to be guarded 
against: first, that of assuming the existence of an international juridical 
person merely because of the obvious need for such a concept; second, 
given the uniform end of the various international unions, that of in- 
ferring therefrom a uniformity in their juridical character. The author’s 
careful conclusion is that international unions have no special residence: 
as juridical persons, they are equally at home in all the member states. 
Yet they are international, through the nature of their functions, through 
the extent and content of their legal competence, through the nature of 
the act which created them, and in regard to the uniformity of their 
legal competence in the states which are members of the union.—D. 
MITRANY. 
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Although there are stil many small farmers in North Carolina, the 
state has become sufficiently industrialized to make it a very diferent 
entity from that which Professor D. H. Gilpatrick describes in J'effer- 
sonian Democracy in North Carolina 1789-1816 (Columbia University 
Press, pp. 257). During these years of the Federalist party, the sym- 
pathies of the overwhelming mass of North Carolinians were strongly 
Jeffersonian. For various reasons, but probably in large measure because 
of the commercial isolation of the state and because of its racial and eco- 
nomie make-up, a program looking toward a broad interpretation of 


national powers, heavy expenditures by the central government, the estab- 


lishment of a national bank, and the general promotion of commercial 
interests met with little save opposition in this republic of small farmers. 
Jefferson was, of course, glad to have their political support, and ap- 
plauded their social and political ideas, though their way of life was so 

simple and their ignorance of the world of culture so profound that he 
would hardly have felt at home among them. 


The niet recent addition to the materials edited by Professor Gilbert 
-Chinard and dealing with the thought of Thomas Jefferson is a beauti- 
fully printed volume entitled The Correspondence of Jefferson and Du- 
Pont de Nemours (Johns Hopkins Press, pp. exxiii, 298). The letters, 
with two or three exceptions, were written between 1800 and 1817. The 
introduction contains an interesting comparison between the political, 
economic, and educational views of Jefferson and DuPont, with some at- 
tention to the relation of both to the doctrines of the Physiocrats. As in 
= his biography -of Jefferson, Professor Chinard is of the opinion’ that 

. Jefferson derived very few of his views from this group of French think- 
ers, and that in a number of respects his opinions were markedly differ- 
ent from theirs. 


The Stabilization of Employment in Philadelphia Through the Long- 
Range Planning of Municipal Improvement Projects, by Wiliam N. 
Loucks (University of Pennsylvania Press, pp. xix, 341), a study of ex- 
penditures for publie im>rovements in Philadelphia from 1919 to 1928 
and of plans for future projects, forms No. XV of the Research Studies 
of the Industrial Research Department of the Wharton School. Dr. 
Loucks. analyzes the procedure of authorizing, planning, and financing 
municipal projects, end discusses the problems that arise out of the effort 
to spend the city’s money-in such a way as to contribute most effectively 
to the stabilization of employment. He thinks that long-range planning 
is practicable, despite the difficulties which he describes. He ends by sug- 
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gesting a program for Philadelphia, There are elaborate tables and charts, 
and a brief bibliography. The book is an excellent presentation of a sub- 
ject that has been too seldom studied with reference to definite local con- 
ditions. It is to be hoped, as Mr. Otto T. Mallery remarks in the fore- 
word, that there will be similar studies in other cities. For such, the 
book sets a high standard.—-Wiuiam T. Ham. 


Lynchings and What They Mean (pp. 76), recently published in At- 
lanta by the Southern Commission on the Study of Lynching, is a 
pamphlet which should be expanded into a book. In spite of its brief com- 
pass, facts and figures, diagrams and maps, are presented regarding 
lynchings and attempted lynchings from 1889 to 1929; the twenty-one 
cases occurring in 1930 are analyzed in some detail; the habits of man- 
hunting mobs, the action taken by police officers, militia, politicians, 
courts, the press, the church, and citizens generally are summed up 
briefly. Remedial measures are also discussed, again much too briefly.. 
Figures collected by the commission reveal the fallacy of the notion that 
assaults upon white women are the sole, or even the most important, 
causes of these outbreaks of ‘‘jungle law.’’ One of the most encouraging 
facts developed by the study is the rapidly increasing proportion of 
frustrated lynchings during recent years; since 1921, they have outnum- 
bered the cases in which victims lost their lives. Also encouraging is the 
record showing that the number of persons lynched annually in the 
United States declined from a maximum of 255 in 1892 to a minimum of 
_ ten in 1929. As stated above, however, a total of twenty-one cases was 
reported in 1930. So valuable in spite of its brevity is this initial pam- 
phlet issued by the commission that political scientists, sociologists, and 
statisticlans everywhere will await with keen interest the volume of case 
studies which the commission is now preparing for early publication. 
—Rosert ©. BRooxs. 


The Brookings Institution has issued a pamphlet on Advisory Eco- 
nomic Councils (pp. 84), prepared by Lewis L. Lorwin. The author dis- 
cusses briefly the background of economic advisory bodies, and then de- 
seribes the form and function of the French and German councils. He 
finds that ‘‘the councils in both countries have been useful as a result of 
their studies of economic problems... but they have not been of much aid 
in the solution of the larger questions of our times.’’ It is believed that 
advisory councils ‘‘can become in time economic guides pointing out eco- 
nomic dangers ahead and indicating the path of economic safety.’’ The 
appendix contains translations of pertinent decrees and legislation. The 
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pamphlet brings together in convenient compass important and useful 
material on a-timely subject. 


With the collaboration of Mr. Junichi Ko, chief of the economic re- 
search department of the Bank of Japan, Dr. Harold G. Moulton has 
produced a highly informing volume entitled Japan: An Economic and 
Financial Appraisal (The Brookings Institution, pp. xix, 645). Tough 
having to do mainly with public finance, the volume contains chaptars on 
natural resources, transportation, publie utilities, industrial development, 
foreign trade, population, and other matters of deep concern to students 
of publie policy and international relations. The work is based on exact- 
ing research, which was aided by the best talent and facilities that Japan 
affords, and will go far toward clearing up hazy notions commonly enter- 
tained in Western lands concerning the actual bases and outlook of the 
Empire’s economic life. A hundred pages of significant statistical tables 
add much to the volume’s value. Plenty of evidence is furnished tEat the 
phenomenal rate of economic expansion of the past twenty years eannct 
longer be mamtaïined, and that population pressure, which some writers 
have been inclined to discount, may be expected to offer ‘a problem of in- 
creasing seriousness, — i 


The Education of Jeremy Bentham, by Charles Warren Everett (Co- 
lumbia University Press, xxii, 216), is a readable account of Bentham’s 
first forty years, in terms of the évents and associations which helped to 
form his mind and his writings. Some hitherto unused material is in- 
eluded, although nearly all that is of importance had already been 
printed. But if the author does not bring forward very much new ma- 
terial, he presents his story in such a fashion as to furnish the reader with 
- a clear, and rather striking, pieture of Bentham and his earlier friends 
and associates. The book is, therefore, a useful as well as a pleasant in- 
troduction to the discussions cf Bentham’s work contained in the books of 
Halévy, Stephen, and Dicey. 


_The convenient Political Handbook of the World (Council on Foreign 
. Relations, 1932, pp. 200), under the editorship of Walter H. Mallory, 
shows the general situation of parliaments, parties, and press as of 
‘January 1, 1932. Revolutions and new party alignments are so frequent 
that without such an annual it would be difficult to understand many 
current movements or to recognize the reasons for the appearance of 
_ many new names in the daily news. This is evident at a glance when it is 
seen that the cabinets of more than one-half of the sixty-four states of the 
world changed during the year 1931. 
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In Comparative Tax Rates of 290 Cities, 1931 (reprinted by Muncipal 
Administration Service), Mr. C. E. Rightor continues his valuable pio- 
neering in the land of government study of facts. As he points out, the 
table is useful, not as a yard-stick of municipal efficiency, but because 
tax rates influence city credit rating and because the trend in tax burden 
is important. General tendencies of 1931 include a smaller annual increase 
and, if New York City and the fifteen Canadian cities be excluded, a 
marked reduction in actual assessed valuation. 


RECENT PUBLICATIONS OF POLITICAL INTEREST 
| BOOXS AND PERIODICALS | | 


CHARLES M. Xwurer AND HARLES S. HYNEMAN 
University of Illinois 
. AMERICAN OVERNMENT AND PUBLIC LAW 


Books 


Andrews, Clarence L. The story oi Alaska. Seattle (Wash.): eee & Hanford 
Co. 

Anonymous. The mirrcrs of 1922 (Rev. ed.). Pp. 247. N. Y.: Brewer. 

Baker, Ray Stannard. Woodrow Wilson, life and letters. Vols. 3 and 4. Pp. 498, 
524. Garden City (N. Y.): Dccbleday, Doran. 

~ Beard, Charles A. The navy: defense or portent? N. Y.: Harper. 

Bonn, M. J. “Prosperity”: Wunderglaube und Wirklichkeit im Amerikanischen 
Wirtachaftaleben. Pp. 177. Barlin: Fischer. 

Clark, John M. The costs of the world war to bios American people. Pp. 328. 
New Haven (Conn.): Yale Univ. Press. 
_ Clay, Cassius M. ee: cf public utilities; a crucial problem in constitu- 
tional government. Pp. 32D. N. Y.: Eolt. 

Cooley, Thomas M. The general principles of constitutional law in the United 
States (4th ed. by Andrew À. Bruce). Pp. 547. Boston: Little, Brown. 

Cotton, Edward H. William Howard Taft;-a character study. Pp. 94. Boston: 
‘Beacon Presa. 

Daugherty, Harry M., anid Dixon, Thomas. The inside story of the Harding trag- 
edy. N. Y.: Churchill Co, 

Forbes, Russell. Purchasing laws (Pamphlet). N. Y.: Nat. Assoc. Purchasing. 
Agents. 

Graves, William S. Ame-ica’ 8 Siberian adventure, 1918-1920. Pp. 387. N. Y.: 
Cape & Smith. | 

` Heller, Otto. Charles Nazel, speeches and writings, 1900-1928. 2 vole London: 
Putnam’s. 

' Jensen, Jens P. Proper-y taxation in the United States. Pp. 548. Chicago: 

Univ. of Chicago Press. 

Lynch, Denis T. Grover Dleveland, a man four-square. Pp. 581. N. Y.: Liverighb. 

Mather, Wiley W. The govercment of California (Rev. ed.). Pp. 128. Boston: 
Allyn & Bacon. 

Millspaugh, Arthur C. Esiti se American control, 1915-1930. Pp. 266.. Bos- 
ton: World Peace Foundation 

Patterson, E. M., ed. Power and the public. Pp. 190. Philadelphia: Annals of Am. 
Acad. of Pol. and Soe. Sci. (Cen., 1982). 
Phelps, Phelps. Our defenses within and without. Pp. 320. N. Y.: T. J. Powers 
Co. 

Smith, D. V. Chase and civil war politics. Columbus (Ohio): Ohio State Ar- 
chological and Historical Society. 

Southern Commission on the Study of Lynchings. Lynchings and what they mean. 
Pp. 75. Atlanta (Ga.): The Commission. 

Siauffer, W. H. Taxation in Virginia. Pp. 809. N. Y.: Century. 

Stewart, B. M., and Oilers. Unemployment benefits in the United States. ae 
748. N. Y.: Industrial Relat.ons Counselors. 


404 


RECENT PUBLICATIONS OF POLITICAL INTEREST 405 


Tessan, François de. Le Président Hoover et la politique américaine. Paris: 
Baudiniére. 

Tugwell, R. G. Mr. Hoover’s economic policy (Pamphlet). N. Y.: John Day. 

Whiiridge, Horatio L. The I. C. C. vs. Class I railroads of the United States. 
Pp. 174. N. Ÿ.: Simmons-Boardman. 

Willoughby, W. F. Financial condition and operation of the national govern- 
ment, 1921-1931. Washington: Brookings Inst. 

Wise, Jennings C. The red man in the new world drama: political and legal study 
of the North American Indian. Washington: W. F. Roberts Co. 

Wood, Clement. Warren Gamaliel Heu an American comedy. Pp. 859. N. Y.: 

Wm. Faro. 


Articles 


Administrative Law. Administrative law—discretion of civil service commission. 
L. R. Tharaud. Cornell Law Quar. Dec., 1931. 
. Zoning—power of board to vary. Ernest Freund. Illinois Law Rev. Jan. 





1932. 





. Certiorari to vie decisions of the board of standards and appeals. 
À. Schlefer. St. John’s Law Rev. Jan., 1932. 
. Delegation of power to jadioiary to review factual findings of commis- 
slons. Æ. M. B. Jr. Va. Law Rev. Jan., 1932. 

Administrative Tribunals. The Pronat for administrative tribunals. Af arshali 
E. Dimock. Calif. Law Rev. Jan., 1932. 

Anti-Trust Legislation. The logality of basing-point systems. Note Editor. Pro- 
posed plans to reduce uncertainty in the anti-trust laws. Legislation Editor. Harvard 
Law Rev. Jan., 1982. 

Bankruptcy Administration. A factual study of bankruptcy administration and 
some suggestions. Lé O. Douglas and J. Howard Marshall. Columbia Law Rev. 
Jan. ,°1932. 








ri mill. Arihur Pond. Atlan. M. Feb., 1932. 

Camere Clause. Constitutional law—state tax on gasoline used by interstate 
airplanes. A. L. Goldstein. Cornell Law Quar. Dec., 1931. 
. Validity of a state tax on gasoline sold to or used by Interstate airplane 
traffic. Note Editor. Iowa Law Rev. Jan., 1932. 

Constitutional Amendment. Is our constitution flexible enough to meet the 
changing conditions? Wm. J. Donovan. N. Y. Bar Assoc. Bull. Nov., 1931. 
. Challenge to the constitutionality of proposed constitutional amend- 
ments. Statute Kditor. lowa Law Rev. Jan., 1932. 
. The reform of the federal amending power. L. B. Orfield, N. C. Law Rev. 











Dec., 1931. 





. State constitutional development through amendment in 1931. Harold 
R. Raise. Am. Pol. Sci. Rev. Feb., 1932. 

Constitutional Law. Constitutionality of sterilization statute. G. C. Loehning. 
Municipal corporations—contributory negligence no bar to action by city. F. J. 
Wilcoz. Wis. Law Rev. Dec., 1931. 

. Guest act of 1930 unconstitutional. R. C. Siol. Ky. Law Jour. Jan., 





1932. 





. Right of United States as against lower riparian owners to impound 
water on public domain. H. H. C. Constitutionality of ordinance requiring pay- 
ment of pound fee before release of impounded vehicle. E. A. M., Jr. Va. Law Rev. 
Jan., 1932. 


-406 | THE AMERICAN POLITICAL SCIENCE REVIEW 





. The constitutlonelity of a delegation of legislative power to the. nienle: 
Note Editor. Iowa Law Rev. Jan., 1982. 

. Delegation of goverrmetital power to private groups. N ote Editor. 
Columbia Law Rev. Jan., 1682, 

. Aesthetic regulation under the police power. Note Editor. Pa. Law Rev. 








Jan., 1982. 





. Automobile Žorfeitures and the eighteenth amendment. Roy W. Me- 
Donald. Tex. Law Rev. Feb., 1932. 

. Foreign consuls exon on from suit in state court. Julius I. Puente. 
The constitution and the international labor conventions. H. W. Stoke. Mich. Law. 
Rev. Feb., 1932. 

Department of State. The legal adviser of the REET of state, L. H. Woolsey. 
Am. Jour. Int. Law. Jan., 1832. 

Economic Depression. Our lagacy from the world war. Elmer Davis. Current 
Hist. Feb., 1932. 

. Long range planning for the regularisation of industry. J. M. Clark. 
and Others. New Repub. Jan. 18, 1932. 

Eminent Domain. Legal concepts in cases of omen domain. J. M. Cormack. 
Yale Law Jour. Dee., 1931. 

Federal Relations. Recent developments in the law of state taxation of instru- 
mentalities of the federal government. G. W. Stmpkins. St. Louis Law Rev. Dec., 
1981. ) 

Federal Trade Commission. Federal trade sommlacion and its due process of 
law. H. W. Beer. Notre Dame Lawyer. Jan., 1932. 

Freedom of Press. The courts, the press, and the public. $. H. Perry. Freedom 
of the press—restrainte on publication. M. 8. Culp. Mich. Law Rev. Dec., 1931. 

. Freedom of the preas—injunction of newspaper’s publistik as nuis- 
ance. J. S. Carter. Cornell Law Quar. Dec., 1981. 

Government and Business. A unique effort at regulation by government fiat. 
C. T. Crowell. Pub. Utilities Fort. Nov. 26, 1931. 

. Compulsory unit operation of oil pools. W. P. Z. Gas Constitutional 
 law—validity of oil and gas conservation statutes. D. O. McG. Calif. Law Rev. Jan. 
1932. 

















. The constitutionality of the Oklahoma oil proration orders, Note HAN 
Harvard Law Rev. Jan., 1932. 
. Legislative stabilisation of the cotton industry. C. R. H. Pa. Law Rev. 





Jan., 1982. 





. More regulation? H. M. Foster. N. Am. Rev. Jan., 1982. 

. Big business begs for socialism. W. J. Ballinger. Forum. Feb., 1982. ` 
Hoover. Hoover, ou quatre ans de prospérité. René Arnaud. Rev. Paria Det. 

1, 1931. 








. Flaws in the Hoover economic plan. Rexford G. Tugwell: Current Hist, 
Jan., 1982. 





. Hoover cannot be elected. Elliott Thurston. Scribner’s. Jan., 1932. 
Judiciary. The devslopment of the Anglo-American judicial system. G. J. 

Thompson. Cornell Law Quar. Dec., 1931, Feb., 1982. 

. Criminal jurisdiction and the territorial principle. Wendell Berge. Mich. 

Law Rev. Dec., 1931. . 

The North Carolina declaratory judgment act. M. T. Van Hecke. 

N. C. Law Rev. Dec., 1981. 


~ 








RECENT PUBLICATIONS OF POLITICAL INTEREST 407 





. Judicial administration compared with other types of public administra- 
tion. Samuel C. May. Proceeds. State Bar of Cali:., 1981. 
. The judiciary and the constitution. J ohn J. Parker. U. S. Law Rev. 





Jan., 1932. 





. Waiver of jury trial in felony cases. J. A. C. Grant. Calif. Law Rev. Jan., 
1982. 

Labor. The first American labor case. Walter Nelles. Yale Law Jour. Dec., 1931. 
. The origin of the labor injunction. C. ¥. Bonnett. South. Calif. Law Rev. 





Dec., 1931. 





. The federal courts and organized labor. J. F. Christ. Jour. Business. 
Jan., 1932. 





. The federal anti-injunction bill. J. F. Christ. Illinois Law Rev. Jean., 
1982. 
Law Enforcement. The law enforcement commission work. George W. Wicker- 
sham. N. Y. Bar Assoc. Bull. Dec., 1981. 
. Federal intervention against racketeering. Note Editor. Columbia Law 
Rev. Jan., 1932. 
Legislation. Blanket repeals—the draftaman’s delusion. Legislation Editor. 
Harvard Law Rev. Dec., 1981. 
. Wisconsin legislation, regular session, 1981. John B. Sanborn. Wis. Law 
Rev. Dec., 1931. 
. Special legislation in Georgia. T. F. Green, Jr. Ga. Lawyer. Oct., Nov. 
Dec., 1931, Jan., 1932. 
. The legislation of the forty-fourth general assembly of Iowa. J. À. 
Swisher. Towa Jour. Hist. and Pol. Jan., 1982. 
: Legislatures. The Pennsylvania zeneral assembly of 1931. A. J. W. Hutton. 
Dickinson Law Rev. Oct., 1981, Jan., 1932. 
| . Our sovereign legislatures. J. M. Olmstead. Boston Univ. Law Rev. Jan., 

















1932. 

National Defense. Big navy boys. Charles A. Beard. New Repub. Jan. 20, 27, 
Feb. 3, 1932. 
. Our confusion over national defense. Charles A. Beard. Harper’s. Feb., 





1932. 

Naturalization. The supreme court and military duty. Max Radin. St. John’s 
Law Rev. Jan., 1932. 

Old Age Pensions. Old age pensions. G. E. P. Mich. Law Rev. Jan., 1932. 

Parties. Party nominations in California (186C-1909). E. C. Campbell. South- 
western Soc. Sci. Quar. Dec., 1981. 

Politics. A demoorat looka at his party. Edgar Les Masters. Am. Mercury. 3 ai, 
1932. 





. What do the liberals hope for? Edmunc Wilson. New Repub. Feb. 10, 
1932. 

Power Question. The power trust bugaboo. H. E. West. Am. Mercury. Jan., 
1982. 





. The power question: let us not go revolutionary. Albert C. Ritchie. Am. 
Bar Assoc. Jour. Jan., 1932. 

Presidency. Souvenirs de la maison blanche. Calvin Coolidge. Rev. Mondiale. 
Dec. 1, 15, 1981, Jan. 1, 15, 1932. 

Public Employment. Extent, costs, and significance of public employment in the 
United States. William E. Mosher and Sophie Polah Nat. Mun. Rev. (Supp.). Jan., 
1932. 


408 THE AMERIJAN POLITICAL SCIENCE REVIEW 


‘Public Ownership. Why I belisve in government ownership—unless Paul Y. 
Anderson. Why I believe in privats ownership—unless. A. H. Ulm. Confessions of 
an ex-municipal employee. H. Æ. Ross. Pub. Util. Fort. Dec. 10, 24, 1981, Jan. 
7, 1932. 

Public Utilities. The anti-utility group in the new house. H. Dana The right 
of a utility employee to strike. L. W. Cooper. Pub. Util. Fort, Noy. 26, 1931, Jan. 
7, 21, 1982. 

. Milking the utilities. Maurits A. Hallgren. Nation. Deo. 30, 1931. 

. State legislation on public utilities in 1931. O. C. Hormell. Am. Pol. Sci. 
Rev. Feb., 1982. . 

. Rates. Value of service as a factor in utility rate. ne c. E. Brown. 
Prudent investment versus'reproduction cost. H. E. Riggs. How the utilities will 
fare in the coming revival. H. A. Hanning. Some fallacies in power rate compari- 
gons. Harper Leech. Pub. Util. Fort. Nov. 26, Dec. 10, 24, 1931, Jan. 21, 1932. 

. Judicial fair value and the price level. R. H. Montgomery. Southwestern 
Soc. Bei. Quar. Dec., 1931. 

Procedure in rate adjustments before state commissions. Nathantel T. 
Guernsey. Tenn. Law Rev. Des., 1931. 

. Some phases of valuation by the Ohio public utilities commission. Irwir. 
S. Rosenbaum. Cincinnati Law Rev. Jan., 1982. 

. Regulation. What I think about federal and state regulation. George 
O. Smith. Federal regulation as a panacea for utility rates. H. C. Spurr. What state 
lawmakers have done for and to regulation in 1931. G. E. Doying. A novel yardsticE 
for measuring the quality of utility service. N. M. Clark. A solo flight into the realms 
of state regulation. M. N. Danc. Federal control of interstate utilities. Wm. E. ` 
Mosher and Pima G. Crawford. Pub. Utilities Fort. Nov. 26, Dec. 10, 24, 1931, Jan. 
7, 21, 1932. 


























. The regulation of public utilities, other ihan railroads, by state adminis- 
trative commissions. Louis Cox. Ky. Law Jour. Jan., 1932. 
. Financial planning—a management and regulatory tool. J. S: Riiie 
baum. Holding corporation control as a provisional form of consolidation. K. Field, 
Regulation of public utility app'iance merchandising. R. A. Harvill. Commission 
regulation of public utility merger and consolidation in Connecticut. C. O. Fisher. 
Jour. Land and Pub. Util. Econ. ¥eb., 1982. 

Railroads. Adjusting national economic inequalities by railroad rate regulation. 
G. H. Robinson. Int. Jour. Ethics. Jan., 1982, — 
. The crisis of railroads. E. M. Barrows. Rev. of Revs. Feb., 1932. 

Reapportionment. Independent power of state legislatures to create congressional 
election districts. Note Editor. Harvard Law Rev. Dec., 1931. : 

Search and Seizure. Burdeau v. McDowall—a judicial milepost on the road so 
absolutism. Forrest R. Black. Boston Univ. Law Rev. Jan., 1932. 

Senator Watson. Senator James E. re Frank R. Kent. Atlan. M. Feb., 
1982. 

Silver Question. Silver—a senate rs Neil Caritas N. Am. Rev. Jan.,1922. 

Social Lobby. Sirens of Washington. Anne Hard. Soribner’s. Dec., 1931. 

Social Planning. Social planning under the constitution—a study in perspectives. 
Edward S. Corwin. Am. Pol. Sci. Rev. Feb., 1932. 

State Government. The Missouri atat survey commission. Lloyd M. Short. 
Nat. Mun. Rev. Jan., 1982. 
. The reulta of governors’ messages in 1981. Harvey Walker. Am. Pol. 
Sci. Rev. Feb., 1932. 











RECENT PUBLICATIONS OF POLITICAL INTEREST 409 


Supreme Court. The business of the supreme court at October term, 1930. Felix 
Frankfurter and James M. Landis. Harvard Law Rey. Dec., 1931. 
. The supreme court’s attitude toward liberty of contract and freedom of 
speech. Case and Comment Editor. Yale Law Jour Dece., 1931. 

Tariff. Inefficient, incompetent, or dishonest. H. C. Pell. N. Am. Rev. Jan., 
1982. 








. Is the tariff a cause of depression? Sumner H. Slichier. Current Hist. 
Jan., 1932. 





. Our neighborly tariff. Lawrence Staford. Va. Quar. Rev. Jan., 1932. 
“Taxation. Chain store taxation. H. E. Willis. Ind. Law Jour. Dec., 1981. 
. Corporations and the tax laws. R. R. Neuhoff. St. Louis Law Rev. Dec., 





1931. 





. The other side of the tax problem. William Anderson. Observations 
upon the Minnesota tax system. Simeon E. Leland. Minn. Municipalities. Jan., 
1932. 





. The recovery of illegal and unconstitutional taxes. Oliver P. Field. Har- 
vard Law Rev. Jan., 1932. 
Territorial Administration. American territorial administration. Frank McIn- 
tyre. Why the Filipinos expect independence. M. M. Kalaw. For. Aff. Jan.,1932. 
Treaty-Making Power. The treaty-making power. Chas. K. Burdick. For. Aff. 
Jan., 1932. 





. The two-thirds rule in Senate action upon treaties, 1789-1901. R. E. 
McClendon. Am. Jour. Int. Law. Jan., 1932, 

Unemployment. Unemployment insurance bills. G. #. P. Mich. Law Rev. Jan., 
1932. 





. How many hungry? Maurtie A. Halicren. Nation. Feb. 10, 1932. 

War Power. The democratization of the war-making power. Forrest R. Black. 
St. John’s Law Rev. May, 1931. 

Workmen’s Compensation. ‘Arising out of end in the course of the employ- 
ment” in workmen’s compensation laws. Ray A. Brown. Wis. Law Rev. Dec., 1931, 
Jan., 1932. 





. Commentary on the Iowa workman’s compensation act. M. H. Merrill. 
Iowa Law Rev. Jan., 1932. 


FOREIGN AND COMPARATIVE GOVERNMENT 


Books 


Andrew, Milton H. Twelve leading constitutions, with their histonital baok- 
grounds. Pp. 400. Compton (Calif.): Am. Univ. Ser. 

Angelino, A. D. A. de Kat. Colonial pclicy. 2 vols. Pp. 588, 681. Chicago: 
Univ. of Chicago Press. 

Annalen des Deutschen Reichs, 1931. Pp. 264. Munich. 

Atholl, Duchess of. The conscription of a people. Pp. 216. N. Y.: Columbia Univ. 
Press. 

Battle of the Plans, The. Documents relating to the premier’s conference, May 
25th to June 11th, 1931. Pp. xix +169. London: Australian Book Co. 

Beals, Carleton. Mexican maze. Pp. 370. London: Lippincott. 

Becker, Otto. Weimarer Reichsverfassung und nationale Entwicklung. Pp. 122. 
Berlin: Heymann. 

Bégoutn, P. Les commissions d’enquéte parlementaire. Paris: Domat-Mont- 
chrestien. 


410 THE AMERICAN POLITIOAL SCIENCE REVIEW ` d 


Bernard, A. L’ Algérie. Pp. 224. Paris: Larousse. | 

Bessedovsky, Q., and Laporte, M. Staline. Paris: Libr. de la Revue française. 

Brooks, Collin. This tariff question. Pp. 271. London: Edward Arnold. : 

Brun, À. La quotité disponible et l'institution des ‘‘méjoros’”’ dans les législations 
espagfioles et hispano-américaines. Pp. 871. Paris: Recueil Sirey. 

Buchhols, E. Verwaltungsrechtaschuts in Sowjetrussland. Leipsig: Romane: 

Camoglio, C..La politica estera fascista. Pp. 218. Rome: Tipografia Quintili. 

Canadian annual review of pune affairs, 1930-1981. Toronto: Canadian Review 
Co. 

Chosakyoku, T. K. Menhdi year book, 1931. Pp. xi +347. London: Kegan 

Paul. ` 

Colson, C. Cours d'économie politique. T. v. Les finances publiques et le podget 
de la France. Pp. 510. Paris: F. Alcan. ` 

Corcos, F. Le catéchisme des pa:tis politiques. Pp. 256. Paris: Montaigne. 

Coty, François. Sauvons nos colonies. Paris: Bernard Grasset. 

D’ Elia, P. M. The triple demism of Sun Yat-sen. Pp. xxxvii+747. Wuchang: 
Franciscan Press. 

Delpech, J., and Laferriċre, J. Les constitutions modernes: Europe, Afrique, 
‘ Asie, Océanie, ‘Amérique (4th ed.). Pp. 479. Paris: Recueil Sirey. 

Denmark, 1931. Pp. 351. Copenhagen: Royal Danish Ministry for Foreign 
Affairs. 

Diz, Arthur. Was geht uns Afrika an? Pp. 107. Berlin: Georg Stilke. 

Dominique, P. Marche, Espagre. Pp. 288. Paris: Valois. 

Domville-Fife, C. W. Modern South America. Pp. 320. Philadelphia: Lippincott. 

Duguit, L., and Monnier, H. Les constitutions et les principales lois politiques _ 
de la France depuis 1789 (5th.ed.}. Paris: Libr. gén. de Droit et de Jurisprudence. 

. Dupuis, René. Le problème Hongrois. Pp. 220. Paris: Editions Internationales. 

Eliot, William Y. The new British Empire. Pp..534. N. Y.: McGraw-Hill. 

Erskine of Marr, Rusraidh. Ckanging Scotland. Pp. 78. Montrose: Review 
Press. 

Fetter, F. W. Monetary inflation in Chile. Princeton (N. J. ): Princeton Univ. 
Press. 

Gasset, José O. y. La redención de las provincias y la decencia nacional. Pp. 218. 
Madrid: Revista de Occiden:e. 

Girault, A. Principes de colonisation et de législation coloniale. Pp. 478. Paris: 
Recueil Sirey. 

Goldschmidt, Hans. Das Reich und Proussen i im Kampf um die Fübrung. Berlin: 
Heymann. 

Gooch, R. K. Regionalism i in France. Pp. 141. N. Y.: Century. 

Guye, R. La fédération européenne. Paris: Recueil Sirey. ` 

Hale, Oron J. Germany end the diplomatic revolution: a study in diplomacy and 
the press, 1904-1906. Pp. x1 +233. Philadelphia: Univ. of Pa. Presa. : 

- Hamburger, M. Léon Bourgecis, la politique radicale socialiste. Pp. 272. Paris: 
M. Rivière. 
-~ Hamilton, Mary A. James Ramsay Macdonald. Pp. 305. London: Cape. 

Hanotauz, G., and Martineau, A. Histoire des colonies françaises. T. ty. Pp. 


' 612. Paris: Libr. Plon. 


Hans, N. History of Russian sducational policy, 1701-1917. Pp. xiv +266. Lon- 
don: P. 8. King. 

Haushofer; K., and Trampler, K. Deutschlands Weg and der Zeitwende. Pp. 
238. Munich: Hugendubel. ; 


RECENT PUBLICATIONS OF POLITICAL INTEREST 411 


Ito, Masanori. Kato Takaaki Den. 2 vols. Pp. 816, 786. Tokyo: Privately Pub- 
lished by a Committee of Japanese Diplomats. 

Kalfus, J. Das Tsechoslovakische Nationalitätenrecht. Pp. 461. Prague: Orbis 
Verlag. 

Karponch, Michael. Imperial Russia, 1801-1917. Pp. 114. N. Y.: Holt. 

Knickerbocker, H. R. Soviet trade and world depression. Pp. xii +288. London: 
John Lane. | | 

Krebs, Hans. Paneuropa oder Mitteleuropa? Munich: Eher. 

Lemieux, L. J. Governors-General of Canada, 1608-1931. Pp. xiv +325. Que- 
bec: Government Office. 

Lippert, Gustava. Über den Young-Plan hinaus. Wien: Österreichische Staats- 
druckerel. 

Londres, A. Les comitadjis ou le terrorisme dans les Balkans. Paris: A. Michel. 

Machray, Robert. Poland, 1914-1931. Pp. 447. London: Allen & Unwin. 

Manoliou, F. La reconstruction économique et financière de la Roumanie et les 
partis politiques. Pp. 304. Paris: J. Gamber. 

Marcé, Victor de. Le contrôle des finances en France et à l’étranger. Pp. 553. 
Paris: F. Alcan. 

Margueritte, Victor. Vaterland. Pp. 224. Berlin: Ernst Rowohlt. 

Marriot, J. A. R. The makers of modern Italy, Napoleon—Mussolini. (New 
ed.). N. Y.: Oxford Univ. Press. 

Martin, Percy A. Simon Bolivar, the liberator (Pamphlet). Stanford Univ. 
(Calif.): Stanford Univ. Press. 

Meston, Lord. Nationhood for India. Pp. viii+112. London: Oxford Univ. Press. 

Michenet, R. La nationalité et la naturalisation en France. Paris: Godde. 

Mirkine Guetzéviich and Tibal, A. L’ Autriche. Pp. 142. Paris: Delagrave. 

Moulton, H. G., and Ko, Junichi. Japan. Pp. 645. Washington: Brookings Inst. 

N..... La politique extérieure de l'Allemagne (1870-1914). T. xv: 80 Août 
1898~4 Mars 1899. Pp. 272. Paris: A. Costes. 

Nani, U. T. G. Masaryk e l’unità Cecoslovacca. Pp. 260. Milan: Treves. 

Nava, S. Il problema dell’ espansione Italiana ed il levante islamico. Pp. 254. 
Padua: C. E. D. A. M. 

Nitobé, I. O. Japan: some phases of her problems and development. Pp. 398. 
N. Y.: Scribner. 

Nordicus. Hitlerism: the iron fist in Germany. N. Y.: Mohawk Press. 

Normano, J. F. The struggle for South America. Pp. 204. Boston: Houghton, 
Mifflin. 
Palande, M. R. A textbook of Indian administration. London: Oxford Univ. 
Press. 

Pease, Sir Alfred E. Elections and recollections. Pp. xiv +330. London: John 
Murray. 

Picavet, G. L'Europe politique de 1919 à 1929. Pp. 188. Paris: F. Alcan. 

Pilar of Bavaria, Princess, and Chapman- Huston, D. Every inch a king: Al- 
fonso XIII, a study of monarchy. Pp. 485. N. Y.: Dutton. 

Privat, M. Pierre Laval. Paris: Messageries Hachette. 

Pullerits, A. Esthland. Pp. 358. Tallinn: Kluge & Strôhm. 

Quisling, V. Russia and ourselves. Pp. 284. London: Hodder & Stoughton. 

Raghavan, G. S. The warning of Kashmir. Pp. 119. London: Pioneer Press of 
India. ; 
Report on African affairs for the year, 1980. Vol. II. Pp. xi+399. Guildford: 
Billings & Sona. ” 


412 THE AMERIJAN POLITICAL SCIENCE REVIEW 


Restarick, H. B. Sun Yat-3en. New Haven (Conn.): Yale Univ. Press. 

Rouard de Card, E. Situetion internationale du Soudan égyptien, depuis l'in- 
dépendance de l'Egypte. Paris: Pedone. 

Saba, J. S. L'Islam et la natianslité. Pp. 166. Paris: Chauny & Quinsac, 

Saleh Hussein, I. Etudes juridiques du problème de l'Egypte. Pp. 826, Paris: 
M. Lac ° : 

Salesse, Capttaine. Le probléme colonial allamand. Pp. 150. Paris: Charles-La- 
vauselle. 

Saurin. Trente-deux ars de He N ord-Africaine. Pp. 170. para: Soo. 
d’ Edit. geog., maritimes, et colon‘ales. 

' Scelle, G. Essai relatif à l’unicn européenne (Pamphlet). Paris: Pedone. 

Seibert, Theodor. Das rote Russland. Pp. 300, München: Knorr & Hirth. 

Southworth, C. The French colonial venture. London: P. S. King. . 

Strangman, Sir Thomas. Indian courts and ere Pp. ix+210. London: 
Heinemann. © 

Toa- Keizai Chosakyoku. The Manchuria AE 1931. Pp. 347. N. Y.: Stech- 
ert. 
i Valdivielso, José S. El libro dela república Española. Pp. 110. Madrid: Sociedad 
Española de Libreria. 

' Violis, Andrée. L’Inde contre les Anglais. Pp. 270. Paria: Éditions des Portiques. 

Winslow, J. C., and Elwin, F. Gandhi: the dawn of Indian freedom. Pp. 224; 
N. Y.: Revell. 

Woodhead, H.G. W. The Yangtaze and ita problems: Pp. 150. ion Simpkin, 
Marshall. 

Ybarrd, T. R.. Hindenburg: the man with three ives. N. Y.: Duffield a Green. 


| Articles | 
Administration. Economy in purchase and in use. ` Sir Henry N. Bunbury and 
F. Steadman. Central purchasing. F. R. Cowell. Public economy in outline. Sir 


Alfred Hurst. The coôrdination of departments and authorities. J. G. Gibbon and’ 


Sydney Larkin. Methods and extent of the devolution of powers. A. L. Dakyns and 
E. W. Tame. A note on administrative principle: Chas. Christie, Pub. Ro Jan., 
1932. 

Alsace. Religion and poltica in Alsace. Edmond Vermeil. Foreign Affaire. Jan., 
1982. 

Argentine. Quelques mots sur la politique argentine. G. Tarris. Rev. Mondiale. 
Dec. 16, 1981. 

Australia. Readjustmens in Australia. D. B. Copland. Econ. Jour. Des., 1931. 

-r L’experiénee du gouvernement socialiste en Australie. P. Delhaye. Cor- 
respondant. Dec. 19, 1981. 

Austria. La situation angoissante de l’Autriche. René Mettetal. Rev. Monger 
Jan. 15, 1932. ° 
. Austria: .the heart of the morm: Bruce Bliven. New Repub. Jan. 20, 





1932. 

? British Empire, L’évolution de l'ertpire britannique. A. de La Pradelle, Rev. 
Droit. Int. July-Sept., 1981. 
. A century of colonial juridical policy. A. W. Renton. Jurid. Rev. Dec. 





1931. 





. Nationality within the British seinen A of nations: Perey Bord- 
well. Iowa Taw Rev. Jan., 1982. 

. The oo development of empire. Sir Robert Hadfield, Dalhousie 
Rey. Jan., 1982. 





CA 


RECENT PUBLICATIONS OF POLITICAL INTEREST 413 





. The statute of Westminster. Bichard Jebb. Nine. Cent. Jan., 1932. 
Canada. Legislative control of radio in Canada. Brooke Clazton. Air Law Rev. 
Nov., 1931. 
. Canadian farmer-labor politics. Wilfred Eggleston. World Tomorrow. 
Jan., 1932. 
China. Conference trends in China. Eltzadath Green. The future of China's 
finance. Hsia Pin-fang. Pacific Affairs. Jan., LEES. | 
France. La nationalité française. E. Bourtcusson. Rev. Droit Int. Sci. Dip. et 
Pol, July—Sept., 1931. 
. Une théorie française de la colonisasion. Paul Crozet. Les remèdes sociaux 
du français moyen. P. Laborte. Grande Rev. Nov., Dec., 1931. . 
—, La situation économique de la Franee. Albert Afialion. Rev. Paris. Dec. 











15, 1931. 





. La rentrée parlementaire et le gouvernement. Raymond Recouly. Rev. 
de France. Dec, 15, 1931. 

Germany. Vorschläge sum Entwurf eines Keichswahlgesetzes. A. Tecklenburg. 
Zeitschrift gesamte Staatewissenschaft. Vol. 91. Mo. 3. 
. Tendencias actuales de la dcctrina del derecho público en Alemania. 
G. Letbholz. Rev. Gen. Legis. y Juris. Nov. 1932. 
. Adolf Hitler. Correspondant. Conterp. Rev. Dec., 1931. 
. La fragilité de la république allemarce. J. G. Demombynes. Rev. Pol. et 
Parl. Dec., 1931. 
. Germany in the storm. Round Table. Dec., 1931. 
. L’experience hitlerienne W. D’Orm2sson. Rev. Paris. Dec. 15,1931. 
. La crise allemande vécue, J. G. Der:cmbynes. Encore la cris: allemande 
vécue. Louis Spiro. Grande Rev. Dec., 1921, Jan., 1932. 
. Watch Germany. Frank H. Stmoncs. Rev. of Revs. Jan., 1932. 
. Hitler. Veraz. Rev. Deux Mondes. Jan. 1, 1932, 
. La réconciliation de l’Allemegne. A. B. Mowat, L'Esprit Int. Jan., 





























1932. 





. Patient Germany. Henry Raymonc Mussey. Nation. Jan. 20, 1982. 
. Who are the German fascietst Gerhard Friters. Basle report on German 
finances. Current Hist., Jan., Feb., 1932. 

Great Britain. Après les elections anglaises. ctoyer Chauviré. Correspondant. Nov. 
25, 1931. 








. Great Britain and the financial earthquake. Round Table. Dec., 1931. 
. The answer of Demos. Sir John Marriott. Plain living, high thinking. 
Roger Chance, Fort Rev. Dec., 1931. 
. Political prospects. Geoffrey Mander end Geoffrey Shakespeare. A leason 
of the general election. J. N. Humphreys. Contemp. Rev. Dec., 1981, Jan., 1932. 
. Will history repeat itself? L. J. Mxss. An open letter to the national 
government. Arthur Kitson. Random reflectiores of a Tory candidate. A Tory Can- 
didate. National Rev. Dec., 1931, Jan., 1932. 
. Reflexions sur la crise britannique. F. D. Davray. Mercure de France. 
Dec. 15, 1931. 
. England muddles through. Bruce Elven. New Repub. Dec. 80, 1931. 

. Does distress tend to press upon r2.isf? C. W. Armstrong. Agriculture 
and nekonal revival. R. Hart-Synnot. Quar. Rew. Jan., 1932. 
. British labor’s reaction to defeat. Stcr.cy Webb (Lord Passfieid). Current 
Hist. Jan., 1982. 
. The conventions of the eighteentE-cantury constitution. Sir Wm. 8. 
Holdsworth. Iowa Law Rev. Jan., 1932. 


























414 THE: AMERICAN POLITICAL SCIENCE: REVIEW 





. The constitutional position of the judges. Sir W. S. Holdsworth. Law 
Quar. Rev. Jan., 1982. 

India. Caste and the Indian military problem. Sir Wm. Barton. The Indian 
round table conference. pir Francis Younghusband. Contemp. mer: Deo., 1931, Jan., 
1932. 





. The Indian impasse. Lord Winterton. Fort. Rev. Jan., 1932. 
———, The round table conference, J. Coatman. Nine Cent. Jan. 1932, 
. What next for India? H. N. Brailsford and Bruce Bliven. New Repub. 





Jan. 6, 1933. 

. India’s failure to unite for home rule. S. K. Ratcliffe. India’s fate in the 
balance. H. B. Lees-Smith. Current Hist. Jan., Feb., 1932. i 

. The Indian round table ee F. G. Pratt. Pacific Affairs. Feb., 








1932. 
Ireland. Ten years of the Irish Free State. Boin MacNeill. Foreign Affairs. J an., 
1982. 
Japan. Japan’s economic predicament. R. W. Bruare. Harper’s. Feb. 1982. 
~  Jugoslavie. De la condition juridique des étrangères dans le royaume de Yougo- 
slavie au point de vue des droits publics. J. Péritch.. Zeitschrift Völkerrecht. No. 2, 
. 1981. 





. Le nouveau régime et les élections en Yougoslavie. Albert Mousset. 
Rev. de France. Deo. 1, 1981. 


. The Jugoslav dictatorship. R. W. Seton-Watson. Contemp. Rev. Jan., 





1982. 

Mexico. Mexico reaches a turn. R. C. Wilson. N. Am. Rev. Feb., 1932. , 
» .Poland. Poland: an empire on the make. Michael Farbman. New Repub. Jan. 
18, 19382. 
Protection. Essai sur le mouvement protectionniste en Grande-Bretagne. F. 
` Perrouz. Rev. Econ. Pol. Sept.—Oct., 1931. 
. Will the Dutch revive colonial tariff preferences? A. Vandenbosch. 
Southwestern Soc. Sci. Quar. Dec., 1981. 
. Protection on trial: the „abnormal imports act. Frances W. Hirst. Con- 
temp. Rev. Jan., 1932. 

Russia. Education in Soviet Russia. R. D. Charques. Fort. Rev. Dec., 1931. 
. Soviet Russia solves the Jewish problem. Wm. Zukerman. Contemp. 
Rev. Dee., 1931. ù 
. Making the collective man in soviet Russia. Wn. H. Chamberlin. For. 
Aff. Jan., 1932. 

South America. Presidential elections in South America. c. H. Haring. For. Aff.. 
Jan., 1982. 

Spala. Anteproyecto de constitución de la repúblicas capagfols, Rev. Gen. Legis. 
yJ uris. Oct., 1981. 
. La seconde république espagñole. Angel Marvaud. Rev. Sci. Pol. Oct. 

















Dec., 1931. 





. Le vote de la constitution en Espagne. Albert Mousset. Rev. Pol. et Parl. 
Deo., 1931. 





f . Catalonia’a charter of freedom. Catherine Moran. Fort. Rev. Jan., 1932. 
Turkey. Strafrechtsreform in der Turkei. S. Seiger. Zeitschrift vergleichende 
Rechtswissenschaft. Nov. 2/3, 1981, 
Unemployment Insurance. Publie unemployment-insurance systems in foreign 
countries. Monthly Labor Rev. Dec., 1931. 


RECENT PUBLICATIONS OF POL-TICAL INTEREST 415 


INTERNATIONAL RELATIONS 
Books 


Akogi, Roy H. Understanding Manchuria “Pamphlet). White Plains (N. Y.): 
The Author. 

Angell, Norman. The unseen assassins. Pp. 349. N. Y.: Harper. 

Arnold-Forster, W. The disarmament conference. Pp. 91. London: National 
Peace Council. 

Baldoni, C. La zona di Tangeri nel diritto internazionale e nel diritto marocchino. 
Padua; C. E. D. A. M. 

Behtwich, N. England in Palestine. Pp. viii +358. London: Kegan Paul. 

Buehler, Ezra C., and Others, comps. Beleczed articles on recogniiion of Soviet 
Russi. Pp. 387. N. Y.: H. W. Wilson. 

Case, Lynn M. Franco-Italian relations, 1860-1865. Pp. 858. Philadelphia: Univ. 
of Pa. Press. 

Cecil, Viscount. A letter to an M. P. on disarmament Pp. 40. Lordon: Hogarth 
Press. 

Cimbali, E. La guerra degli stati dell’intesa. Pp. 107. Catania: Giannotta. 

Claparède-Spir, Hélène., ed. From world understanding to world peace. Pp. 
185. London: Williams & Norgate. 

Cochran, M. H. Germany not guilty in 1914. Pp. 244. Boston: Stratford. 

Colette, J. Les principes de droit des gens dans la jurisprudence de la cour per- 
manente de justice internationale. Pp. 208. Paris: Berger-Levrault. 

Course and phases of the world economic depression; report presented to assem- 
bly of the League of Nations. (Rev. ed.) Pp. 355. Boston: World Peace Foundation. 

De Taube, Michel. L’inviolabilité des traités. Paris: Sirey. 

Documents diplomatiques francais, 1871—1914. Series II, vol. 2. Pp. 726. Paris: 
Imprimerie Nationale. 

- Dumba, Constantin. Memoirs of a diplomat. Boston: Little, Brown. 

Engely, Giovanni. The politics of naval disarmament. Pp. xvi+301. London: 
Williams & Norgate. | 

Fabbri, A. Effetti dele annessioni territortali. Pp. 156. Padua: C. E. D. À. M. 

Fish, Carl Russell, and Others. Ths United States and Great Britain. Pp. 245. 
Chicago: Univ. of Chicago Press. 

Fotgnet, René. Manuel élémentaire de droit international public (New ed.) Pp. 
732. Paris: Rousseau. 

_ Gordon, Leland James. American relations with Turkey, 1830-1930. Pp. 417. 

Philadelphia: Univ. of Pa. Press. 

Heilfron, E., and Nassen, P. Der neue Plan. Pp. 524. Berlin, Heymann. 

Henderson, Arthur. Consolidating world peace (Pamphlet). N. ¥.: Oxford Press. 

Howard, H. N. Tha partition of Turkey: a diplomatic history, 1913-1923. Pp. 
486. Norman (Okla.): Univ. of Okla. Press. 

Hudson, Manley O. Internationel legislation. Vols. I-IV. Washington: Carnegie 
Endowment for Int. Peace. 

Jouhauz, L. Le désermement. Pp. 215. Paris: F. Alcan. 

Karamikas, Constantin. La banque des règlements internationaux. Pp. 336. 
Peris: Domat-Montchrestien. 

Kautsky, B. Reparationen und Rtstungen. Pp. 218. Vienna: Hess. 

La Pradelle, A. de. Les Suisses et les dcmmages de guerre. Paris: Edit. intern. 
politiques, économiques, et littéraires. 


416 THE AMERICAN POLITICAL SCIENCE REVIEW 


w 


La'Pradelle, A. de, and Others. Constantinople et les détroits. 2 vols. Pp. 528, 
428. Paris: Edit. intern: politiques, économiques, et littéraires. 

Lavergne, B. Esquisse des problèmes franco-allemands. Pp. 124. Paris: J. Gam- 
ber. 

Lawrence, D à The world’s struggle with rubber, 1906-1981. Pp. 158. N. Y.: 
Harper. 

Mc Nasir, A. D. and Lauterpacht, H., eds. Annual digest of public international 
law cases, Pp. 643. N. Y.: Longmans, Green. 

Malliavin, R. Tableau de la protection internationale du droit d’édition. Pp. 
257. Paris: M. Giard. . | 

Malynski, Emmanuel. Les problèmes de l'Est et la Petite-Entente. Pp. 560. 
Paris: Editions Hispano-Françaises. - 
_ Marcoviich, L. Le désarmement et la politique de Belgrade. Paris: Soc. Gén. 
d’Imp. et d'Edit. 

Martin, William. Disarmament and the inter-parliamentary union. Pp. 146. 
Peris: Payot. 

Moncharville, M. Le Japon d’outremer. Pp. 238. Paris: Pedone. 

Mowat, R. B. International relations. Pp. 180. London: Rivingtons. 

Muller, Helen M., comp. The world court. Pp: 252. N. Y.: H. W. Wilson 

N....Le conflit sino-japonais. Paris: A. Nachbaur. 

Peace year book, 1932. Pp. 183. London: National Peace Council. 

Pereira Da Silva. La réforme de la cour permanente de justice internationale. 
Pp. 251. Paris: Recueil Sirey. 

Philip, A. Sécurité et désarmement. Pp. 128. Paris: Libr. Valois. 

Ramlow, Rudolf. Das Minderheitenschuts-verfahren des Voelkerbundes. Pp. 
94. Berlin: Ebering. 


Rohde, Hans. Italien und Frankreich in ihren-politischen, militärischen und 


wirtechaftlichen Gegensôtsen. Pp. 189. Berlin: Mittler. 
.Sakamoto, N. L'affaire de Mandchourie (Pamphlet). Paris: Recueil Sirey. 


Saure, Wilhelm. Die vdlkerrechtliche Stellung des Rheins. Berlin: Rothschild. - 


Schuman, Frederick L. War and diplomacy in the French revolution; an inquiry 


into political motivations and the control of foreign policy. Pp. 469. N. Y.: McGraw- 


Hill. 
Stkorskt, W. Le probléme de la paix. Paria: La Vie Latine. 
Smuts, Jan C. The disarmed peace (Pamphlet). Sheffield: J. W. Northend. 
Sprietsma, Cargill. We imperialists. Pp. 157. N. Y.: Columbia Univ. Press. 


Tchao-Tchun-Tchéou. Evolution des relations diplomatiques de la Chine aveo a 


les puissances, 1587-1929. Pp. 208. Paris: Pedone. 


Mha ie 


Terry, J. W. Toward disarmament (Pamphlet). Chicago: League of Nations . 


Assoc. (Midwest office). 


Tibal, André. La crise des états agricoles européens et l’action internationale. oi 


Pp. 486. Paris: Publications de la conciliation Internationale. 
Tilman, Hubert H. The terror in Europe. Pp. 418. N. Y.: Stokes. 
Toynbes, A. J., and Boulter, V. M. Survey of international affairs, 1930. Pp. 


_ 614. N. Y.: Oxford Press. 


Waldecker, Ludwig. Die Stellung der mendschlichen Gesellschaft sum Voelker- 
bund. Pp. 874. Berlin: Heymanns. 


Wheeler-Bennett, J. W. ed. Documents on uso affairs, 1930. Pp. 276. i 


N. Y.: Oxford Press. 
Wigny, P. Essai sur le droit international privé américain. Pp. 240. Paris: Ro- 
cueill Birey. 


RECENT PUBLICATIONS OF POLITICAL INTEREST . 417 


Wissler, A. Die Opiumfrage. Pp. 274. Jena: Fischer. 
Woo Katseng, J. La politique étrangére du gouvernment national de Chine et la 
révision des traités inegaux. Pp. 112. Paris: M. Giard. 


. Articles 
American Foreign Relations. El imzerio americano. Moram Motherwell. Rev. 
Bimestre Cubana. Sept.—Oct., 1981. 
. The European problems of the United Sidia Round Table. Dec., 














1931. 
. The United States and the Orient. T. A. Bisson. Pacific Affairs. Jan., 
1932. i 
. Perils of American power. Reinhold Niebuhr. Atlan. M. Jan., 1932. 
. Canada and the United Stctes. M A. E. Kelly. National Rev. Jan., 
1932. 


Arbitration. La natura guiridica dell’arbisrato internazionale nelle dottrina 

italiana. G. Bosco. Riv. Diitto Int. Oct—Dee. 1931. 
. Justiciable and other disputes. Sir John Fischer Williams. Appeal 
in cases of alleged invalid arbitral awards. James W. Garner. Finland’s treaties for 
. the peaceful settlement of international disputas. Eric C. Bellquist. Am. Jour. Int. 
Law. Jan., 1932. 

Austro-German Union. The world sourt settles the question. John W. Davis. 
Atlan. M. Jan., 1932. 

British Foreign Relations. La politique extérieure du gouvernement travailliste. 
A. Boutelter. Rev. Sci. Pol. Oct.-Dec., 1981. 

. England’s new position in foreigr affairs. C. M. Frasure and FP. P. 
De Lancy. So. Atlantic Quar. Jan., 1932. 

Codification. La codification du droit interrational à l’international law associa- 
tion. A. Alvarez. Projet en amendement 4 celni de M. A. Alvarez sur les principes 
fondamentaux du droit international, adopté par la commission de codification. 
A. de La Pradelle. Compte-rendu de la séance tenue par le comité de codification de 
l'international law association, le 23 Mai, 1931 à Paris. Rev. Droit. Int. July—Sept., 
1931. 








. Kodifikationskonferencen i Haag. 4. H. Philipse. Nord. Tidsskrift Int. 
Ret. No. 2, 1931. 

. The prospect for future taida: Manley O. Hudson. Am. Jour. Int. 
Law. Jan., 1932. | 

Consular Service. The development of the commercial consulate. Sir A. W. 
Rendon. Canadian Bar Rev. Dec., 1931. 

Dependencies. What constitutes readiness for independence? W. H. Rtisher. 
Am. Pol. Sci. Rev. Feb., 1932. 

Diplomatic Privileges. Immunità diplomatica della moglie di un agente diplo- 
matico accreditato presso la Santa Sede. G. Boreco. Riv. Diritto Int. Oct.—Dec., 1931. 
. Foreign diplomats and the prohibition laws. Lawrence Preuss. Mich. 
Law Rev. Jan., 1932. 

Disarmament. La question du désarmament. L. de Montluc. Rev. Droit Int. 
Sci. Dip. et Pol. July—Sept., 1931. 

. Reduction cf armaments. War debts and armaments. James Brows 

Scot. Am. Jour. Int. Law. Jan., 1932. 

. Obstacles to disarmament. Vittorio Scialoja. For. Aff. Jan., 1932. 

. The politics of disarmament. R. A. MacKay. Dalhousie Rev. Jan., 1982. 
———, America and disarmament. I. Phcyre. Quar. Rev. Jan., 1982. 




















418 THE AMERICAN POLITICAL SCIENCE REVIEW 


ł 


-—-—. Geneva to America. Wm. Martin. Va. Quar. Rev. Jan., 1932. 

. Disarmament: I. Freedom of theseas. J. M. Kenworthy. TI. Some Euro- 
pean difficulties. Sir Thomas M. Cuninghame, Nine. Cent. Jan., 1932. 

. La future conférence du désarmement. N. Politis. L'Esprit Int. J: an., 














1932. i 

. Avant la conference du désarmement. LUD. Rev. Deux Mondes. Jan: 
15, 1982. 

. L'armée E cites at le TEER A. Niessel. Rev. de France. Jan. 
15, 1982, 


. Disarmament and bootleg armament. Lewis Einstein. Success or failure 
at Geneva? Herbert Brucker. N. Am. Rev. Jan., Feb., 1982. 

—, What hope for disarmament? André Maurots. Forum. Feb., 1932. 

. The struggle for disarmament. Lindsay Rogers. Current. Hist. Feb., 











1982. 
Egypt. L’ Angleterre et l'Egypte. Leon Krajewski. Rev. Pol. et Parl. Dec., 1931. 
. Egypt: crisis and capitulations. E. W. Polson- Newman. : Contemp. 
Rev. Jan., 1982. 
. The mixed courts of Egyps. J. H. Percival. Law Quar. Rev. Jan., 1982. | 
Europe. Le problème de l’Europe zentrale. B. Hantos. L’ Europe centrale et la 
Tchécoslovaquie. F. Zeman. Rev. Econ, Int. Nov., 1981. 
Fascism. Quelques effets de la politique extérieure du fascisme. Henry Massoul. 
Meroure dé France. Jan. 1, 1932. 
France. France and the world. Sisley Huddleston. Contemp. Rev. Jan., 1982. 
Inter-American Relations. ‘Latin America dislikes us. Eugene Stein. Atlan. M, 
Feb., 1932, 








. New avenues of cultural approach between the nations of Anais 
Henry Kittredge Norton. Bull. Pan Am. Union. Feb., 1982. 

International Law. Reconnaissance, determination et signification en droit inter- 
national du domaine laissé par ce dernier à la compétence exclusive de l’état. L. Le 
Fur. Rev. Droit Int. July—Sept., 1931. 

. Le fondement du droit international et le problème de la compétence 
étatique. 8. Rundstein. Rev. Droit Int. et Légis. Comp. No. 8, 1981. 

. The current development of international law. Manley O. Hudson. 
Idaho Law Jour., Jan., 1982. 

International Relations. Le problème philosophique des relations internationales. 
Leon Brunschwigg. L'Esprit Int. Jan., 1932. | 

International Trade and Finance. Economia nazionale ed economia internazion- 
ale. Ugo Spirito. Nuovi Studi Diritto, Econ. e Pol. Sept.—Oct., 1931. 

. Amerika und die Reparationen. Thomas W. Lamont: Amerika Post. 


Heft 10, 1931. | 
. Konventionen om finansiel Stgtte. H. Bech. Nord. Tidsskrift. Int. Ret. — 


No. 2, 1931. 

















. The world and the crisis. Round Table. Dec., 1931. 
- Congress, debts, and bankera Oswald Garran Villard. Nation. Des. 








80, 1931. 





. The Acne problem of Europe, Gsorge Glasgow. The. dollar and its in- 


fluence on trade. Alfred Wigglesworth. Contemp. Rev. Dec., 1931, Jan., 1932. 
. The crisis of the gold standard. John H. Williams. The basis of German 


credit. Richard von Kuükhlman. The American investment in Germany. Wm. O. 


Scroggs. For. Aff. Jan., 1982. 
. Les relations économiques franco-italiennes. Jean ‘Picard. Rev. Pols 


et Parl. Tas 1932. 








RECENT PUBLICATIONS OF POLITICAL INTEREST 419 


. Should the United States further readjust foreign debt settlements? 
Sympostum. Cong. Dig. Jan., 1932. 
. The meaning of the gold crisis. W:r:. Orton. Atlan. M. Feb., 1932. 

Institute of International Law. L’universits de Cambridge et le droit des gens. 
A. Pearce Higgins. La XX XVIIe session de l'institut de droit international à Cam- 
bridge. A. de La Pradelle. Rev. Droit Irt. July—Sept., 1931. 

. Quarantième session de l’irstitut ce droit international. L. de Montluc. 
Rev. Droit Int. Sci. Dip. et Pol. July-Sept., 1631. 

. La session de Cambridge de l'institut de droit international. Chas. De 
Visscher. Rev. Droit Int. et Légis. Coxp. No. 3, 1931. 

. The two institutes of internatiorel law. James Brown Scott. Am. Jour. 
Int. Law. Jan., 1932. 

Labor. The international regulation of hcurs of work in coal mines. Int. Labour 
Rev. Nov., 1931. 

League of Nations. Quelques problèmes préoccupant la dernière assemblée de Is 
société des nations. Dino Grandi. Rev. Droit _nt. Sci. Dip. et Pol. July-Sept., 1931. 
. L'activité de la société des nat:ons en matière de communications. 
J. Hostie. Rev. Econ. Int. Nov. 1981. 

. Intorno alla società delle nazioni L. B. Longare. Nuova Antologia. Jan. 























1, 1932. 
. Mexico’s admission to membership in the league of nations. Manley O. 
Hudson. Am. Jour. Int. Law. Jan., 1932. 
. La société des nations devant la crise internationale. Pierre Renouvin. 
L'Esprit Int. Jan., 1932. 
, Relations cf the United States with the Assembly of the League of 
Netions. Clare A. Berdahl. Am. Pcl. Sci. Eev. Feb. 1932. 

Mandates. Zur theorie und Praxis des Mandatssystems. Ernst Marcus. Zeit- 
schrift Vélkerrecht. No. 2, 1931. 

Mexico. Mexico and the Monroe doctrine. Philip Marshall Brown. Am. Jour. 
Int. Law. Jan., 1932. 

Minorities. Minorities and the peace > Europe. Ewald Ammende. Contemp. 
Ray. Jan., 1932. 

Mongolia. Le statut international de la Mongolie. B. Nikitine. Rev. Sci. Pol. 
Oct.—Dec., 1931. 

Nationalism. Nationalism and cosmopclitanism. Milan Billich. Croatian Rev. 
Des., 1931. 











. Ig the national system breaking down? H. G. Hutchinson. Quar. Rev. 





Jan., 1932. 

Near East. Die Beziehungen zwischen ‘Sriechenland und der Turkei von 1820~ 
1930. Karl Strupp. Zeitschrift Völkerrecht. No. 2, 1931. 
. The Greco-Turkish frisndship. Wm. Miller. Contemp. Rev. Dec., 1932. 
. La pierre d’achoppement de l'entente balkanique. Siméon Evtimoff. Rev. 
Mondiale. Dec. 15, 1931. 
. The Balkans—yesterdey anc today. M. Charles Wood. English Rev. 
Dec., 1981, Jan., 1932. 

. Outlawry of War. La mise en harmonie du pacte de la société des nations et du 
pacte de Paris. Olof Hoijer. Rev. Croit Int. July-Sept. 1931. 
. What follows the past of Pazis? John B. Whitton. Int. Conciliation, 














Jan., 1932. 

. Responsibility of the United States in regard to international cõopera- 
tion for the prevention of aggression. Ellery C. Stowell. Am. Jour. Int. Law. Jan., 
1932. 





420 “THE AMERICAN POLITICAL SOENCE REVIEW 


Responsibility of States. La ornu internationale des états pour déni 
de justice. Chas. Durand. Rev. Gén. Droit Int. Pub. Nov.—Dec., 1931. 
. Un traité diplomatique peut-il engager le responsabilité de état? E. 
Baan: Rev. Droit Int. Privé. No. 4, 19381. ; 5 

Rivers. La première conférence pour l'unification du droit fluvial J. P. Niboyet. 
Rev. Droit Int. et Légis. Comp. Nos. 2, 8, 1931. 
. The St, Lawrence waterway project. C. P. ‘Anderson: International 
conference for unification of the lawe of river navigation. Arthur K. Kuhn. Am. 
Jour. Int. Law. Jan., 1932. 

_ Russia. The ive-vent plan—a menace to whom? Isaac D. Levine. Scribner’s. 

Dec., 1931. 








. The recognition of Russia. Edwin D. Dickinson. Mich. Law Rev. Dec., 





1931. . 





. Sowjetstaat iad Völkerrecht. N. N. Alexeier and Leo Zatizeff. Zeit- 
schrift Völkerrecht. No. 2, 1931. ` 

Sino-Japanese Conflict. L’affaire sino-japonaise. A. Duboscq. Correspondant. . 
Nov. 25, 1931: 
. Manchuria and Geneva. George Glasgow. Contemp. Rev. Dec., 1931. 
. Are the Japanese militaristic? F. H. Hedges. Setting the pace for sapan, 
Earl Cranston. World Tomorrow. Jan., 1932. 
. The permanent conflict in Manchuria. W. H. M allory. Military notes 
on China and Japan. T. J. Betts. For. Aff. Jan., 1932. ` 
. Japan’s interest in Manchuria. E. T. Williams. Univ. of Calif. Chroni- 
cle. Jan., 1932. 
. Der japanisch-chinesische Konflikt. Hans Rhode. Preus. Jahrbucher. 

















Jan., 1932. 





. Quelques réflexions sur la question de Mandchourie. S. eee Rev. 
Mondiale. Jans: 1, 1932. 
. Progress of the Manchurian disease. Editor. Manchurian pack rrounds: 
K. K. Kavakämi and Shu-hsi Hsu. Pacific Affairs. Jan., Feb., 1932. 
. The clash of arms in Manchuria. €. H. Peake. Japan’s bid for Far 
East supremacy. Wilbur Burton. Japan’s occupation of Manchuria. Harold 8. 
Quigley. Current History. Jan., Feb., 1932. 
. Chine et Japon en Mandchourie. Compte Sforza. L’expansion j Japonaise. 
zsz. Rev. Paris. Dec. 1,.1931, Jan. 15, 1932. 
. La société do anions en Mandchourie. Florian Delhorbe. Mercure de. 
France. Jan. 15, 1982. 
3 . The Manchurian crisis. Quincy Wright. Am. Pol. Sci. Rev. Feb., 1982. 

Territorial Waters. Scandinavian claims to jurisdiction over territorial Sates. | 
Thorsten Kalijarvi. Am. Jour. Int. Law. Jan., 1932. 

Treaties. Des traités imposés par la oleuce F. De Visscher. Rev. Droit Int. 
et Légis. Comp. No.3,1931. . 
. La notion de réciprocité dans les traités de travail et les conventions 
internationales du travail. J. Morellet. Rev. Droit Int. Privé. No. 4, 1931. 
. La clause tacite de ratificatian. R. Genet. Rev. Gén. Droit Int. Pub.: 
Nov.—Dec., 1931. 
. Self-release from treaties. Chester Rohrlich. U. S. Law Rev. Jan., 1932. 
. Preparatory work in the interpretation of treaties. R. W. Miller. Iowa 
Law Rev. Jan., 1932. 
. The termination of the treaties of a state in consequence of its absorp- - 
tion by noter tbe position of the United States. Charles Cheney H yde. Am. Jour. 
Int. Law. Jan., 1932. 
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War and Peace. Eléments d'une doctrine de paix. Jehan d Alleray. L'homme de 
la rue en Pologne et l’organisation de la paix. Rev. Mondiale. Dec. 1, 1931, Jan. 
15, 1932. | 
. The ethics and politics of. international peace. Frederick L. Schuman. 
Int. Jour. Ethics. Jan., 1932. 

World Court. Les nouvelles tendances de le cour permanente de justice inter- 
nationale. G. Watrin. Rev. Droit Int. July-Sept., 1931. 

. The tenth yeaz of the permanent court of international justice. Manley 
O. Hudson. The customs union advisory opinian. Philip C. eu Am. Jour. Int. 
Law. Jan., 1932. 

. The permanent court of international justice. M anley O. Hudson. 
Idaho Eas Jour. Jan., 1932. 

. The United States and the world ecurt. W. C. Bok. Pa. Law Rev. Jan., 














1932. 


JURISPRUDENCE 


Books 


Allen, C. K. Legal duties and other essaye in jurisprudence. Pp. 824, London: 
Oxford Univ. Press. 

Bonnard, R. Précis pementene de croît public (2d. ed.). Pp. 464. Paris: Recueil 
Sirey. 

Bowers, Renzo D. Judicial te of trial courts. Pp. 723. Indianapolis: 
Bobbe-Merrill. 

Green, Leon. The judicial process in tort cases. Pp. 1900. St. Paul (Minn.): West 
Pub. Co. 

Hotchkiss, W. L., and Gehlke, C. E. Uniform classifications for judicial crim- 
inal statistics (Pamphtets: Baltimore: Johns Hopkins Press. 

Judicial council. Report of committee on judicial administration of the mer- 
chants’ assoc. of New York. Pp. 184, N. Y.: Marchants’ Assoc. of N. Y. 

Marshall, L. C. Study of the judicial system of Maryland (Pamphlet). Baltimore: 
Johns Hopkins Press. 

May, G. Éléments de droit romain à l’usage des étudiants des facultés de droit 
(New ed.) Pp. 737. Paria: Recueil Sirey. 

Michoud, L. La théorie de la personnalité morale et son application au droit 
francais (8d ed.). Paris: Libr. Gén. de Droit et de Jurisprudence. 

Niboyet, P. J. Précis élémentaire de droit international privé. Pp. 272. Paris: 

sueill Sirey. 

Besve, Arthur B. The golden age of crime (racketeering). N. Y.: The Mohawk 
Press. 

Revel. Réle at caractére des commissions de conciliation (Pamphlet). Paria: A. 
Pedone. 

Smith, J. P. The origin and histcry of Eebrew law. Chicago: Univ. of Chicago 
Press. 

State-wide studies in judicial administration (Pamphlet). Baltimore: Johns 
Hopkins Press. 

Tchernoff, S., and Schonfeld, J. Expertises judiciaires en matière pénale. Pp. 
$28. Paris: Recueil Sirey. 

T'eyssaire et Solere, De. Les tribunaux arbitraux mixtes. Pp. 246. Paris: Edit. 
intern. politiques, économiques, et littéraires 

Wherry, William M. A study of the organization of Utigation and of jury trial 
in the supreme court of New York county. N, Y.: N. Y. Univ. School of Law. 
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Wigmore, J. H. The principles of judicial proof. Pp. xix+1056: Boston: Little, 
Brown. 
Zeltich, Judah. Soviet administration of criminal law. Pp. 437. Philadelphia: 

Univ. of Pa. Press. 


Articles 
Administration of Justice. Machinery of justice. Chas. A; Boston. N. Y. Bar 
Assoc. Bull. Jan., 1932. . 
Administrative Law. Théorie générale des contrats de l'administration. Gaston 
J'èse. Régime administratif et droit anglais. Paul Baratier. Rev. Droit Pub. et Sci. 


Pol. Oct.-Dec., 1931. 
Courts and the community. Maynard Page. So. African Law Jour. Nov., - 





1931. 





- Public bodies and the crown'é immunity from statute. J. M. Jelbart. 
Australian Law Jour. Nov. 15, 1981. « 
. Declaratory Judgments against public authorities in England. W. Ivor 
Jennings. Yale Law Jour. Jan., 1982.. 
Bail. The administration of bail. Case and Comment Editor. Yale Law Jour. 
Dec., 1931. 
Cardozo. Philosopher-at-law. Joseph P. Pollard. Forum. Jan., 1932. 
Comparative Law. The influence of Chinese law upon Mongolian law. F. À. 
Riasanovsky. Chinese Soo. and Pol. Soi. Rev. Oct., 1931. 
. Lex Christiana. Charles 8. Lobingier. Georgetown Law Rev. Nov., 1931, 








dan., 1932. 
. The lawyer as a citizen of the world. Sir Frederick Pollock. Law Quar, 
Rev. Jan., 1932. 
Conflict of Laws. Le conflit des lois pénales en matière de compétence À. 
Mercier. Les conflits des lois en matière de domicile civil a l'institut de droit inter- 
national. E. Mahaim. Le droit pénal international hongrois. H. Dorning and H. 
- Hajnal. Rev. Droit Int. et Légis. Comp. No. 8, 1931. 
. Conflict of laws—domicile and allegiance as basis for extraterritorial - 
jurisdiction in personam. L. E. Falkin. Cornell Law Quar. Dec., 1931. 
Crime. Crimes known to the police—an index of crime? A note on crimes known 
to the police. Sam B. Warner. Harvard Law Rev. Dec., 1931, Jan., 1982. 
. Some observations concerning organised crime. Wm. B. Chamberlin. 
Bociety’s responsibility for crime. E. R. Cass. Jour. Crim. Law and Crim. Jan., 
1982. 














| . Is the criminal wholly to blame? 8. M. Wolfe. So. Atlantic Quar. Jan., 
1932, 





. Crime in West Virginia. H. L. Yoks. Sociol. and Soc. Research. Jan—, 
Feb., 1932. 

Criminal Law. Our criminal laws—why they should be changed. F. I. Hanom 
N. Y. Bar Assoc. Bull: Dec., 1981. 
. Criminal legislation for 1931. J. P. Chamberlain. Am. Bar Assoc. Jour. 





Feb., 1932. 

Growth of Law. The generative force of custom and usage in law. J. A. Schia- 
vone. St. John’s Law Rev. May, 1981. 
. The lawyer’s changing responsibilities. J. R. Raley. Ore. Law Rev. 





Dec., 1931. 





——. An extra-legal approach to law. C. A. Wright. Canadian Bar Rev. Jan., 
1932. | 
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Grand Jury. Analysis of criticism of the grand jury. Jerome Hall. Jour. Crim. 
Law and Crim. Jan., 1982. 

Judicial Council. Methods by which the judicial council may best accomplish 
the duties imposed by the peatas creating it. Thomas C. Mapother. Ky. Law Jour. 
Jan., 1932. 

Judicial Review. La constitución del estado y el poder judicial. Adolfo Garcia. 
Rev. Gen. Legis. y Juris. Oct., 1931. 

Judiciary. La crisis de Ja juricidad. L. Z. González. Rev. Gen. Legis. y Juris. 
Nov., 1931, 





. The state bar and congestion in the courts. L. B. Slosson. Proceed- 
ings, State Bar of Calif., 1931. 
. Work of the trial courts of Iowa. Iowa Law Rev. J an., 1932. 
. Old English local courts end the movement for thel reform. A. L. 
Cross. Mich. Law Rev. Jan., 1932. 
. Criticism of the courts. R. H. Kellsy. Tex. Law Rev. Feb., 1932. 

Law. Der Strukturwandel des Rechts. F. Darmstaedier. Archiv. Rechts u. 
Wirtschaftsphilosophie. Jan., 1932. 

Law and Morals. The ethical basis of lezal criticism. Pez Cohen. Yale Law 
Jour. Dec., 1931. 

Legal Concepts. Völkerrecht, Sffencliches Recht, und Privatrecht. Rolf Knubben. 
Zeitschrift Völkerrecht. No. 2, 1931. 
. Technik, Wirtschaft, und Recht. Carl Koehne. Archiv. Rechts u. Wirt- 
schaftsphilosophie. Jan., 1932. 

Legal Method. Whet courts do in fact. ercme Frank. Illinois Law Rev. Feb., 
1932. 

















. . Identity of offences: a study in ‘udicial method. Note Editor. Harvard 
Law Rev. Jan., 1932. 

. Facts, opinions, and value judgments. Herman Oliphant. Tex. Law Rev. 

Feb., 1932. 

Louisiana. Influence of the ancient laws of Spain on the jurisprudence of Louis- 
iana. H. P. Dart. Am. Bar Assoc. Jour. Feb.. 1932. 

Procedure. Layman’s complaint—is it justified. Estes Kefauver. Appellate 
jurisdiction and procedure. Joseph Higgins. Tenn. Law Rev. Dec., 1931. 

. Criminal justice and ths poor. Samuel Rubin. Punotions of judge and 
counsel in the examination of jurors. C. T. McCormick. Jour. Crim. Law and Crim. 
Jan., 1932. 

. Practice and procedure in the Cominion of Canada. G. N. Gordon. Com. 
Law League Jour. Jan., 1932. 

. The parole evidence rule as a procedural device for control of the jury. 
C. T. McCormick. Yale Law Jour. Jan., 1922. 

Religion and Law. God in American law. Harry Hibschman. Am. Mercury. 
Jan., 1932. 

Roman Law. The edicts of the Emperor Augustus discovered at Cyrene and 
their importance for Roman law. M. R. P. McGuire. Georgetown Law Rev. Jan., 
1982. 

Russian Law. The soviet penel and civil oik A. D. Margolin. Boston Univ. 
Law Rev. Jan., 1982. 

Petit Jury. ‘Arbitration by jury. E. W. Hinton. Wash. Law Rev. Nov., 1931. 

. The triel jury. A. J. Henderson. Ga. Lawyer. Dec., 1931. 
. The efficacy of the jury as a check upon arbitrary power. Martin Con- 
boy. N. Y. Bar Assoc. Bull. Dec., 1931. 
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. The robed umpire. H. E. Ray. Idaho Law Jour. Jan., 1982. | 
Sociological Jurisprudence. Sociology and the law. E. J. O’ Toole. St. John’s 
Law Rev. May, 1931. 





LOCAL GOVERNMENT 


Books 


Adams, T. A. The building of the city. Vol. 2. N. Y.: Regional Flan of N. Y, 

and its Environs. 
| Allworth, P. C., ed. Local government, 1930. Pp. xv +1359. Tendon Butter- 
worth. 

Barck, Oscar T., Jr. New York City, 177 6-1783. Pp. 267. N. Y.: Columbia 
Univ. Press. 

Betters, Paul V. Federal services to municipal governments (Pamphlet). N. Y.: 
Mun. Adm. Service. 

Blumenthal, Albert. Small-town stuff. Pp. 433. Chicago: Univ. of Chicago Press. 

‘Brayne, F. L. A scheme for rural reconstruction in India (Pamphlet). London: 
Probsthain. | 

Davie, M. R. Problems of city life. Pp. 780. N. Y.: Wiley. 

Election costs in Ohjo cities and how they can be reduced (Pamphlet). Colum- 
bus: The Ohio Institute. 

Hamacher, Peter. Die Stellung der Bürgermeister nach den deutschen Gemein- | 
deverfassungsgesetsen in rechtsvergleichender Darst. Köln: Kommunal-Schriften- 
Verl. . 
Lenin, V. I. The Paris commune. London: Martin Lawrence. 

Maddox, W. R. Municipal courts in Michigan (Pamphlet). Ann Arbor (Mich.): 
Mich. Mun. League. 

Morrell, J., and Watson, A. G. How New York governs itself. London: Allen & 
Unwin. 

Municipal problems in the economic depression, Pp. 91. Chicago: Int. City 
Managers’ Agsoo. 

Municipal work relief for the unemployed (Pamphlet). St. Louis: Am. Soc. of 
Mun. Engineers. 

O’Geran, Graeme. A history of the Detroit street railways. Detroit: Conover 
Presa. 

Palmer, W. M. Cambridge borough documents. Vol. I. Pp. 187. London: Bowes 
& Bowes. 

Patterson, R: J. The sale of municipal bonds and a model municipal debt statute 
(Pamphlet). Philadelphia: Bureau of Mun. Research of Philadelphia. 

Program for local surveys of municipal services and costs (Pamphlet). Chicago: 
Ni. Chamber of Commerce. 

Reterson, Roy L. Municipal utility accounting (Pamphlet). Minneapolis (Minn.). 
League of Minn. Municipalities. 

Report on a proposed retirement plan for employees of the city of Cincinnati, 
prepared by George B. Buck (Pamphlet). Cincinnati: Cincinnati Bureau of Govern- 
mental Research. . 

Russell, T. B. The principles of local government in England and their applica- 
tion to India. London: Gordon & Gotch. 

Sanderson, E. D. The rural community. Pp. 732. Boston: Ginn. 

Virginia municipalities year book, 1932. Pp. 200. Richmond: League of Va. 
Municipalities. 
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Articles 


Administration. Municipal administration mm the making. Frank Bane, John 
Bauer, and Others. Pub. Management. Jan., 1982. 

Bombay. Municipal government of the city of Bombay, India. T. H. Bird. 
Pub. Admin. Jan., 1932. 

Budget and Efficiency Bureau. The Los Angeles bureau of budget and efficiency. 
John M. Pfiffner. Nat. Mun. Rev. Feb., 1932. 

Building Codes. Building codes and their enforcement. C. T. Bissell. Texas 
Mun. Jan., 1932. 

Charters. The Kansas City charter of 1875. Thomas 8. Barclay. Mo. Hist. Rev. 
Oct., 1931. 

City Manager. Why Cleveland abandonec the council-manager plan. Mayo 
Fesler. Council-manager ones in 1931. O. F. Nolting. Pub. Management. 
Dec., 1931, Jan., 1982. 

. The law of the council-manager carter. J. M. Pfiffner. South. Calif. 
Law Rev. Déc, 1931. 

City Planning. Trends in city planning. Kari B. Lohmann. Il. Mun. Rev. Feb., 

1932. 





. Special assessments and city planning. Paul A. Bankson. Nat. Mun. 
Rev. Feb., 1932. 

Finances. Should public expenditures be reduced? Simeon E. Leland. American 
cities are reducing expenditures. F. L. Bird. Pud. Management. Dec., 1931. 
. Probleme der Amerikaniszhen Grosstadt: die Finanzkrise in Chikago 
1930. Simeon E. Leland. Amerika Post. Heft 10. 1931. 
. Necessary factors in municipal financial programs. Carl H. Chatters. 
Mich. Mun. Rev. Jan., 1932. | 
. Tax control: local community review of finances. Wylte Kilpatrick. 
New Jersey Mun. Jan., 1932. 
. The aavantaxes oi audits to cities and towns. A. Lee Rawlings. Va. 
Mur. Rev. Jan., 1932. 
Lors in the local government services. Herbert Lee. Pub. Admin. 




















Jan., 1932. 





. Milwaukee financially sound and contented. Daniel W. Hoan. Nat. 
Mun. Rev. Feb., 1932. 

Fire. Fire department organization and baton. W. C. Norton. The 
Municipality. Jan., 1932. 

Governmental Simplification. Fewer and better. Frank O. Lowden. State Govt. 
Jan., 1932. | 

Home Rule. What municipal home rule means today. I. California since 1916. 
E. A. Cottrell. II. Minnesota: a reappraisal. William Anderson. Nat. Mun. Rev. 
Jan., Feb., 1932. 

Housing. The President’s housinz conference. Harold S. Buttenheim. Nat. Mun. 

Rev. Feb., 1982. 
. Housing progress in the Irish Free State. S. J. Brandenburg. Jour. Land 
and Pub. Util. Econ. Feb., 1932. 

Municipal Ownership. Some business asdects of municipal ownership. J. W. 
McArthur. Commonwealth Rev. Jan., 1932. . 

Municipal Reporting. Appraising municipal reports. Clarence E. Ridley. Nat. 
Mun. Rev. Jan., 1932. 

Pensions. Unsound pension funds. D. R. Belcher. New Jersey Mun. Jan., 1932. 





P 
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. Police. Abstract of the Wickersham Soc report. August osé Jo Crim. 
Law and Crim. Jan., 1932. 

Public Officials. The training of municipal officials. L. V. M urphy Okla. Mun. 
Rev. Dec., 1932. 
. L’élu du peuple. J. T. Salter. Rev. Sci. Pol. Oct.—Dec., 1931. 
piper aane congress of local authorities. G. M nier Harris. Pub. 
Admin. Jan., 1932. 

' Public Utilities. ‘Municipal earporations—=piiblis utilities—public service com- 

mission. P. J. D. Ind. Law Jour. Jan., 1082. 

Public Welfare. The human sidé of government. Frank Hague. New Jersey 
Mun. Jan., 1932. 

Schools. Reducing public school costs. H. J. Miller. Nat. Mun. Rev, Jan., 1932. 

State Control. The fallacy of state control over city streets. L. A. Wilson. Ul. 
Mun. Rev. Feb., 1932. 
. Has ‘the Indiana plan bean a success? Observer. Nat. Mun, Rev. Feb., 











1982. 

Traffic Regulation. Comparative efficiency of stop signs and da Roger L. 
Morrison. Mich. Mun. Rev. Jan., 1932. 

Water Purification. Village control of water purity. L. F. Warrick. The ies 
. us: Feb., 1932. 


POLITICAL THEORY AND MISCELLANEOUS 


Books 


Angell, Norman, and Wright, Harold. Can ide cure unemployment? 
Pp. 147. London: Dent. 
Berenberg, David P. Socialist fundamentals. N. Y.: Rand School Press. 
Binyon, G. C. The Christian socislist movement in England. Pp. 238. N. Y.: 
Macmillan. : 
Butler, Nicholas Murray. Looking forward: what will the American people do 
about it? Pp. 482. N. Y.: Scribners. l 
Douglas, C. H. Warning democracy. Pp. viii +207. London: ©. N. Grieve. 
Dumond, D. L. Seceasion, southern editorials on. Pp. xxxiii +529. N. Y.: Apple- 
ton. | 
Everett, C. W. The education of Jeremy Bentham. N. Y.: Columbia Univ. Press. 
Jacobson, J. M. The development cf American political thought: a documentary 
history. Pp. 723. N. Y.: Century. 
Josephson, Matthew. Jean-Jacques Rousseau. Pp. 559. N. Y.: Harcourt. 
Laun, R. Les actes du gouvernement (Rapport présenté à la session de 1931 de 
l'institut international de droit public). Pp. 112. Paris: Presses Universitaires. 
` Lenin, V. I. What is to be done? Pr. 176. London: Martin Lawrence. 
Lincoln, F. A. Statesmanship. Pp. &8. Loncon: Goldston. 
Loruin, Lewis L. Advisory economic councils. Pp. 94. Washington: Brookings 
'. Malaparte, Curzio. Technique du conp d'état. Paris: Grosset. 
Maüller-Meiningen, Ernst. Bolachevismus, Faschismus oder Freistaat? Pp. 301. 
Munich: Wittkop. 
Petersen, Arnold. Marxism v. anti-Marxism (Pamphlet). N. Y.: N. Y. Labor 
News Co. 
Roper, W. C. The problem of pricing in a socialist state. Cambridge (Mass.): 
Harvard Gniv. Press. 
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Schirokauer, Arno. Lassalle. Pp. 320. N. Y.: Century. 

Schmitt, Carl, and Others. Vital realities. Pp. 278. N. Y.: Macmillan. 

Stliant, Tomaso, ed. What is Fascism and why? Pp. 349. N. Y.: Macmillan. 

Smellie, K. B., and Others. Demokratie und Partei. Pp. 360. Wien: Verlag von 
L. W. Seidel. 

Valdour, Jacques. Les méthodes de liaison entre la science social expérimentale 
et les autres sciences naturalles. Pp. 249. Paris: Fousseau. 

Watt, Lewis. The future of capitalism. Pp. 72. Oxford: Catholic Social Guild. 

Ztnoview, G., and Lentin, V. I. Socialism and war (Pamphlet). London: ne 
Lawrence. 


Articles 


Burke. A great political philosopher. Charles Morse. Canadian Bar Rev. Jan., 
1932. 

Capitalism. The future of capitalism. Theoccr Gregory. Fort. Rev. Jan., 1932. 
. La crise économique mondiale et le système capitaliste. Julius Wolf. 
L'Esprit Int. Jan., 1932. 

Communism. Science under communism. S2njamin Ginzburg. New Repub. Jan. 
6, 1932. 








. Social intelligance and the communistic Speer T. Y. Smith. Int. 
Jour. Ethics. Jan., 1982. 

Democracy. Danioerney and culture G. E. &. Catlin. Contemp. Rev. Dec., 1931. 
. Shadows of tne man on horseback. James Truslow Adams. Atlan. M. 





Jan., 1932. 
. The future of democracy. Viscount Cranborne. Quar. Rev. Jan., 1932. 

Ethics and Politics. Rushlights in darkness. Charles A. Beard. Scribner’s. Dec., 
1931 

Fascism. The future of fascism. E. W. Pclson- Newman. Fort. Rev. Deo., 1931. 

Imperialism. Marxian, liberal, and sociological theories of imperialism. E. M. 
Winslow. Jour. Pol. Econ. Dec., 1931. 

Legal Profession. The lawyer in American public life. J. G. Rogers. Proceed- 
ings, State Bar of Calif., 1931. 

Liberty. Une liberté qui nous cofite cher. André Paul. Rev. Mondiale. Jan. 16, 
1932. 

Psychoanalysis and Politics. The triple-appeal principle: a contribution of 
psychoanalysis to political and socisl science. H. D. Lasswell. Am. Jour. Sociol. 
Jan., 1932, 

Public Opinion. Measuring changes in opinion. W.G. Binnewies. Sociol. and Soc. 
Research. Nov.— Dec., 1¢31. 

Representative Government. The Teutonic origins of representative govern- 
ment. Charles A. Beard. Am. Pol. Sci. Rev. Feb., 1932. 

Socialism. Housing in Vienna: a socialistic experiment. R. E. Chaddock. Am. 
Jour. Sociol. Jan., 1932. 

The State. Conflict theories of the origin of the state. Howard Becker and Leon 
Smelo. Sociol. Rev. July, 1981. 

. L'état et les collectivités organisées. E. d’ Fichthal. Rev. Sci. Pol. Oct.- 








Des., 1931. | 
. Research and the state. À. B. Hall. Ore. Law Rev. Des., 1931. 
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GOVERNMENT PUBLICATIONS 


Murs O. Pricn - 
Law Library, Columbia University 


AMERICAN 


UNITED STATES 

Congress. 
House of representatives. Regulations of legislatures of certain states prescribing 
congressional districts in accordance with reapportionment act of Congress based 
upon the census of 1930, and decisions of state courts of Illinois, Minnesota, and 
New York; comp. by William Tyler Page. Washington: Govt. Ptg. Off., 1931. 
75 p. - 
Senate. Senate manual containing standing rules and orders of Senate, Constitu- 
tion of United States, Declaratior of Independence, Articles of Confederation, 
Ordinance of 1787, Jefferson’s Manual, ete. Washington: Govt. Ptg. ofi., 1931. 
730 p.. 





. Indian affairs committee. Survey of conditions of Indians in the United 
` States (parts 13, 15, 16 of hearings on the Indian administration of the Govern- : 
ment). Washington: Govt. Ptg. Of., 1931. 

. Senatorial campaign etpendilures select commities. Campaign contribu- 

tions and expenditures of anti-Smith Democrats, 1928, report ... by Mr. Nye 
. Washington: Govt. Ptg. Of., 1931. 19 b. 

. Same... hearings, 71st Congress, 3d session... pt. 2. Washington: 

Govt. Ptg. of., 1981. 77-388 p. 

The last two publications above relate to the alleged campaign expenditures of 
Bishop James Cannon, Jr., in connection with the anti-Smith Democrats 
during the presidential campaign of Alfred E. Smith, 1928. 

. Unemployment insurance select committee. Hearings, 72d congress, lst ses- 
sion, ... to investigate unemployment insurance RTC . 2 pts. Washing- 
ton: Govt. Ptg. Off., 1931. 521 p. 

Government printing office. 

New editions are announced of the price lists of publications on foreign relations 
(no. 65) and political science (no. 54), for sale by the superintendent of docu- 
ments. 

National commission on law observance and enforcement. l l 
Enforcement of prohibition laws, oficial records of national commission ... per- 
taining to its investigation of facta aa to enforcement, benefits, and abuses under 
prohibition laws, both before and since adoption of 18th amendment... Wash- 
ington: Govt. Ptg. Off., 1931. 5 v. 

President. | 
Message of President of the United States on foreign affairs, . .. Dec. 10, 1981 

. Washington: Govt. Ptg. Off., 1981. 10 p. l 

State department. 

Papers relating to the foreign relations of the United States, 1917: supp. 1, world 
war. Washington: Govt. Ptg. Off., 1931. 708 p. (Publication 228.) 

Tariff commission. 

United States-Philippine tariff and trade relations. Washington: Govt. Ptg. Off., 
1981. 136 p. 
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STATE 
ILLINCIS - 
University of Illinois, Urbana. Studies in the social sciences. Vol. XVII, nos. 1--2: 
Anglo-Chinese relations during the seventeenth and eighteenth centuries, by 
Earl H. Pritchard. Urbana, 1929. [1931]. 244 p. 
This monograph is an attempt to supply an adequate treatment of the earlier 
Anglo-Chinese relations, a field which its authar says has been neglected. Some 
emphasis is laid upon the commercial factcrg which gave rise to or influenced 
these relations. In this connection, there ere alaborate tables covering many 
aspects of Anglo-Chinese trade during the period. There is also an extensive 
bibliography. 
INDIANA 
Library and htstorical department. rlistoricul bureau. Constitution-making in- 
Inciana. A source book of constitutional documants with an historical introduc- 
tion and critical notes, by Charles Kettleborough. Vol. III, 1916-1930. Indian- 
apolis, 1930. 411 p. (Indiana historical collecsiors, Vol. XVII.) 
Volumes I and II of this work were issued in 1916, in connection with the cen- 
tennial of the state’s admission into the Union. “As in the preceding volumes, 
the field has been limited to documents beering some sanction of authority . .. 
activities of the general assembly, governors’ messages, party plasforms, official 
ballots, court decisions, and opinions of the attorneys-general.”’ 
IOWA 
University of Iowa, Iowa City. University cf Towa studies, Vol. LX, no. 4: Re- 
sponsible government in Prince Edward Isand; a triumph of self-government 
under the crown, by W. Ross Livingston. Iowa City, 1931. 136 p. 
An account of the struggle of Prince Edward Island for constitutional self- 
government, while still remaining loyal to the crown. One of a series of similar 
studies by Professor Livingston, the first of which was “Responsible govern- 
ment in Nove Scotia... (University of Iowa studies in the social sciences, 
Vol. IX, no. 1). | 


WORTH CAROLINA 
Tax commission. Report. Raleigh, 1930. 620 p. 

North Carolina state government has recently undergone some important 
alterations. One of the bases of these changes is the sbove report of the tax 
commission. ‘“The report is in fact much more than a report of the tax com- 
mission. It is a product of the . . . coöperation of other state departments and 
institutions, of the U. S. bureau o7 public roads, and of many individuals . . .” 
The report is an attempt to ascertain the =axable resources of the state and the 
best methods of taxation. It should be r2ad in connection with the survey of 
the organization and administretion of state government in North Carolina, 
made in 1930 by the Brookings Institution. 


WISCONSIN 
Industrial commission. The ellevistion of unemployment in Wisconsin, by Don 
D. Lescohier and Florence Peterson. Madison, 1931. 180 p. 
This is an analysis of the unemployment problem in Wisconsin and the various 
means of supplying relief. It is copiously provided with statistics setting forth 
the problem and its attempted solution, of which one important proposed 
means is unemployment insurance. 
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FOREIGN 


a 


GERMANY . | 

Auswirtiges amt. Kraus, Herbert, Der suswärtige dienst des deutschen reiches - 

: (Diplomatie u. konsularwesen). Eine sammlung von gesetsen, vertrigen, ver- 

_ordnungen ...de f. d. auswärt. dienst, inbes. d. konsular ... Berlin, 1932. 

1216 p. a 
The organisation, regulations, ete., of the German foreign service. 


GREAT BRITAIN 
Parliament. House of lords. Closer union in Hast Africa. Report of the joint 
select committee. Vol. I. Report, together with the proceedings of the committee. 
London: H. M..8. O., 1981. 

. House of commons. Closer union in East Africa. Report of the joint select 
committee. Vol. I. Report, together with the proceedings of the PHRASE 
London: H. M. 8. O., 1931. 

Colontal office. Commision to enquire into the financial situation of British Guiana. 
Financial situation of British Guiana. Report of a commission... London: 
> H. M. 8.'O., 1931. 63 p. 


RUSSIA. U. 8. 8. R. 
Institut Sovietskogo strottel stva + prava—Kommuntaticheskata akademii. Exbe- 
godnik sovietskogo stroitel’stva i prava na 1931 god (sa 1929/30 god). (Annual 
of Soviet political organization and law fer 1981—as of 1929/30. Moscow, 1931. 
Text in Russian.) 
A new annual, containing articles by officials of the Soviet government. These 
articles, of which there are twensy in this first issue, discuss the organic make- 
up and functions of the Soviet state; several are on legal topics. 
. Narodnyi komissariat po inostranrym delam. Meshdunarod-naia politika 
v 1929 godu. Dogovory deklaratsii i diplomaticheskaia perepiska. (Foreign 
policies In 1929. Agreements, declarations and diplomatie correspondence. 
Edited by A. V. Sabanin. Moscow, 1931.) 
A new annual whose purpose is indicated by its title. 
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INTERNATIONAL | 


LEAGUE OF NATIONS, 


Supplement to handbook of international organizations. Te bureaux, 
committees, etc.) Geneva, 1931. 75 p. 
League of nations library. Books on the work of the League of nations catalogued 
in the library of the secretariat. First supplement, January 1928-October 1931. 
Geneva, 1931. 156 p. 
This should be a useful checklist of both official and unofficial publications 
relating to the work of the League, though of course it does not attempt to list 
all books published, but only those in the League library. 
. Annotated bibliography on disarmament and military questions. Geneva, 
1931, 163 p. | 
This was sat up for the use of the delegates to the disarmament conference, and 
go lists only works found in the League library. Annotationa are brief, but 
useful. 
| - Monthly list of books catalagued in the library of the League of nations. 
Vol. 4, no. 12, December 1981. 
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This is listed because “this number of the monthly list is a special bibliography 
on fascism, instead of a list of the books rezeived and catalogued during the 
month of November. ... The library . . . recently purchased the collection of 
the International Center for Fascist Studies, at Lausanne, perha2s the most 
complete collection of books and pamphlets in existence on this subject. . . .” 
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THE FUTURE OF THE WASHINGTON 
CONFERENCE TEEATINS* 


ARTHUR N. HOLJOMBE 
Hervare University 


At the outset, it is pertinent to recall the high hopes with which, 
ten years ago, the Washington Conference Treaties were pro- 
claimed to the world. We can still remember the measured words 
with which President Harding brought the Conference to a close. 
‘(This Conference,’’ he declared, ‘thas wrought a truly great 
achievement. It is hazardous sometimes to speak in superlatives, 
and I will be restrained. But I will sey with every confidence that 
the faith plighted here today. kept in national honor, will mark 
the beginning of a new and better epoch in human progress.?? 

The grounds for these high hopes were set forth in the official 
summary transmitted to the Senate along with the record of the 
proceedings of the Conference and tae texts of the treaties.them- 
selves: 


To estimate correctly the charaeter and value of these several treaties [it 
is written in this document] thev shoulc be considered as a whole. Each 
one contributes its part in combination witk the others towards the estab- 
lishment of conditions in which peaceful security will take the place of 
competitive preparation for war.... Competitive armament, however, is 
the result of a state of mind in which a national expectation of attack by 
some other country causes preparation zo meet the attack. To stop com- . 
petition, it is necessary to deal with the state of mind from which it re- 
sults. A belief in the pacific intentions of other Powers must be substi- 
tuted for suspicion and apprehension. The negotiations which led to the 
Four-Power Treaty were the process of attaining that new state of mind, 
and the Four-Power Treaty itself was the expression of that new state of 


* An address delivered at an institute on Fer Eastern affairs held at the American 
University, March 22, 1932. 
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mind. It terminated the Anglo-Japanese alliance and substituted friendly 
~eonference in place of war as tie first reaction from any controversies 
which might arise in the region of the Pacific; it would not have-.been 
possible except as part of a plan including a limitation and a reduction 
of naval armaments, but that limitation and reduction would not have ` 
been possible without the new relations established by. the Four-Power 
Treaty’ or something equivalent to it. 


This was well said, but it was not all. The official ADMET con- 
tinued as follows: 

The new relations declared in the Four-Power ue could not, how- 
ever, inspire confidence or be reasonably assured of continuance without 


a specific understanding as to the relations of the Powers to China. Such 
an understanding had two aspec:s. One related to securing fairer treat- 


“ment of China, and the other related to the competition for trade and 


industrial advantages in China setween the outside Powers. An agree- 

ment covering both of these grounds in.a rather fundamental way was 
embodied in the first article of the general Nine-Power Treaty regarding 
China. In order, however, to bring the rules set out in that article out of 
the:realm of mere abstract propositions and make them practical rules of 
conduct, it was necessary to provide for, applying them go far as the 
present conditions of government and social order in China ‘permit. This 
was done by the remaining provisions of the general Nine-Power Treaty 
and Chinese Customs Treaty and the series of formal resolutions adopted 
by the Conference in its plenary sessions and the formal declarations 
made a part of the record of the Conference. 


There, in brief, is the story of the Washington Conference : 


- Treaties, and the explanation of the high hopes which they aroused 


ten years ago for the pacific solution of Far Eastern problems. 
How disappointing, by contrast with these hopes, is the spectacle. 
which the Far East now presents to our view! The Washington 
Conference Powers, other than China, agreed with one another 
to respect the territorial and administrative integrity of China, 
but now we see all that part of China commonly known as.Man- 
churia occupied by the armed forces of one of these Powers, and 
the Chinese administrative authorities.driven away and replaced 
by others who claim to have established an independent state on. 
what had been recognized as Chinese soil. The Washington Con- 
ference Powers, other than China, agreed with one another to 


- . provide the fullest and most unembarrassed opportunity to China 
_to develop and maintain for harself an effective and stable gov- 


ernment, but now we see the largest and most important city of 
the Chinese Republic, lately the scene of pitched battles between 
an expeditionary force sent out by one of those Powers and the 
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troops of the Republic, paralyzed and rendered helpless as an 
organ of government for China. It is clear, as Secretary Stimson 
declared in his open letter of February 24 to Senator Borah, 
‘that a situation hes developed which cannot... be reconciled 
with the obligations of the .. . treaties, and that if the treaties 
had been faithfully observed, such a situation could not have 
arisen,’? 

The Japanese government seeks to justify its military opera- 
tions in China by the assertion, first, that they were undertaken 
in self-defense, and secondly, that Japanese subjects and prop- 
erty were in peril because the Chinese had failed to develop an 
effective and stable government. This view is set forth clearly in 
Foreign Minister Yoshizawa’s reply to the appeal for peace sent 
out on February 16 from Geneva by the twelve non-Oriental mem- 
bers of the League Council: 

It must be emphasized [the Jepanese statement said] that the Japa- 
nese government does not and cannot consider that China is an ‘‘or- 
ganized people.” . . . China has, it is true, been treated in the past by 
common consent as if the expression connoted an organized people. But 
fictions cannot last forever, nor can they be tolerated when they become 
grave sources of practical danger. The time has inevitably come when 
realities, rather than fictions, must be reckoned with. . . . It is impossible 
any longer to treat tae ckaos in China és if it were order. . . . We must 
face the fact, and the fundamental fact is, that there is no unified control 
in China and no authority which is entitled to claim entire control in 
China. 

In accordance with this view, the Japanese government not 
only permits the establishment of an independent state in Man- 
churia, but also proposes the neutralization of the five leading 
ports of China outside of Manchuria. 

Such language and such actions reveal a sharp break with the 
policy toward China which the Japanese government has pro- 
fessed to follow since the Washington Conference. This policy— 
the friendship policy, as it has been called—had been repeatedly 
proclaimed by leading Japanese statesmen. Baron Shidehara, for 
example, who was one of the principal Japanese delegates at the 
Washington Conference and was f oreign minister when the recent 
military operations began, declared į in a speech in the Diet on 
January 21, 1930: 


In China, endless scenes of internal commotion and strife have in the 
past from year to year presented themselves. They have not only caused 
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untold misery aad hardships to the Chinese people P but have 
also exercised a most harmful infiuence upon our political and economie re- 
lations with China. Nothing was more gratifying to us than to witness ` 
the measure of success which the Nationalist government through tre- 
mendous,efforts was able to attain in 1928 in the great enterprise of effect- 
ing a national unification. Having regard, however, to the historical and 
geographical background of China, and other conditions surrounding her, 
we are not blind to the many difficulties with which any attempt at the’ 
establishment of peace and unity in all parts of that vast country, will 
necessarily have to grapple. ... If, however, one takes a broader view of 
the future well-being of both China and J apan, one will be satisfied that 
there is no other course open to thé two nations than to pursue the path 
of mutual accord and coöperation in all their relations, political and 
economic. Their real and lasting interests, which in no way conflict but 
have much in common with each other, ought to be a sufficient assurance 
of their growing rapprochement. | 

Baron Shidehara was foreign minister when he made this 
speech, and nothing could be clearer than the harmony between 
his views, as expressed then, and the spirit of the Washington 
Conference Treaties. 

‘The conflict between the present policy of the, Japanese gov- 
ernment and the spirit of the. Washington Conference Treaties 
marks the triumph of different views, which have long been 
avowed by Japanese statesmen. The late Baron Tanaka, who was 
Baron Shidehara’s predecessor as foreign minister and at, the 
same time prime minister of Japan, was outspoken in his. 
advocacy of a more positive policy foward China. pean) in the 
Diet on January 21, 1928, he said: E 

I shall now refer to China, and explain my views on the conditions in 
that country in which Japan has vital interests. It is indeed pitiful that 
troubles continue there without the slightest prospect of ceasing some 
day: ... In case the. chaos should come to a point where it would put in 
peril ‘the lives and the property of foreign residents, and shake the very 
foundation of the economie interests which our people have established 
there at the cost of great efforts for many years, we could not indeed 


tolerate such a situation. ... We shall not hesitate at any moment to take 
measures which may be required, both to assure our rights and interests, 


.and to safeguard the lives and the property of our nationals in China. -- 


. As regards Manchuria and Mongolia, particularly the three eastern 
provinces, we are inclined to think that, in view of the special character 
of Japan’s historical and geographical relations with those regions, it 
may be e for us to take those provinces under a very special 
consideration. . 


- The precise meaning of tiene observations is 3 not altogether’ 
clear, but it may fairly be inferred that Baron Tanaka was not so 
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disposed to be patient with China as was Baron Shidehara. Ap- 
parently he had little or no hope that China would ever be able to 
maintain an effective and stable government. Be that as it may, 
impatience with the Chinese revolution has infected the Japanese 
government to such a degree that it has repudiated the friendship 
policy toward China, based upon the Washington Conference 
Treaties, and now seeks to substitute a new policy based upon the 
denial of the right cf China to claim the privileges and immunities 
of a free and equal member of the family of nations. 

The repudiation of the friendship policy by the Japanese gov- 
ernment raises an awkward question. What is to be done when 
one of a group of Powers, which have defined a common policy by 
a solemn treaty, changes its mind and proceeds to act upon a new 
view of the case without regard to the opinions of the other 
Powers with which it has been assoziated? 

The answer to this question musz be sought in the first instance 
in the Washington Conference Treaties themselves. The Nine- 
Power Treaty, that one of tham which is directly applicable to the 
present crisis, provides in Article VIT that ‘‘whenever a situation 
arises which in the opinion of any one of them involves the appli- 
cation of the stipulations of the present treaty, and renders de- 
sirable discussion of such application, there shall be full and 
frank communication between the contracting Powers con- 
cerned.’’ It seems that under this provision the Japanese govern- 
ment should have communicated with the other Washington Con- 
ference Powers before destroying the administrative integrity 
of China by its military operations in Manchuria, and that the 
American government should have communicated with the others 
before communicating with independent agencies such as the 
Council of the League of Nations. Apparently both Japan and the 
United States preferred not to. proceed in the manner provided 
by the Nine-Power Treaty, anc it must therefore be supposed 
that this procedure was not a 2zonvenient one for the purpose. 
When on February 16 the non-Oriental members of the League 
Council, in their appeal to the Japanese government to restore 
peace in the Far East, cited the Nine-Power Treaty as one of 
which the Japanese government should take heed, the latter re- 
plied (in the statement of February 23) that ‘‘it would be incon- 
venient and improper to enter tpon a discussion of its terms with 
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Powers other than those who are parties to that engagement and — 
in the absence of some who are parties.’’ Still, no efforts were 
made, as far as is publicly known, to bring about that full and 
frank communication between the Washington Conference Pow- . 
ers which is contemplated by the Nine-Power Treaty. In short, 
the procedural provisions of the treaty have proved unwork- 
able. They must now be regarded as obsolete. In fact, they had 
already become obsolete several years ago through the break- 
down of the former Concert of the Powers in the Far East and the 
abandonment of the old policy of foreign tutelage in China. 

' The failure of the method of intercommunication between the 


Washington Conference Powers to prevent the repudiation of the 


friendship policy by Japan makes it necessary to consider other 
means of maintaining a due respect for the obligations of the 
Nine-Power Treaty. These obligations, it must be recognized, are _ 
of a special nature. The substantive provisions of the treaty con- 
stitute an international engagement of the type which is described 
in the Covenant of the League of Nations as a regional under- 
standing. If one of the parties to the understanding changes its ` 
mind, it is not clear what other parties can do about it beyond the 
exchange of friendly communieations, provided that the party 
which has changed its mind does not commit an overt act conflict- 
ing with the spirit of the understanding. In his open letter of Feb- 
ruary 24 to Senator Borah, Secretary Stimson declared most ex- 
plicitly that ‘‘our government... has rested its policy upon an 
abiding faith in the future of the people of China,’’ and concluded 
with the admonition that ‘‘we are prepared to make that our 
policy for the future.’’? Suppose that Tokyo had done nothing 
more than transmit to Washington an equally explicit avowal — 
that it had lost faith in the political capacity of the Chinese peo- 
ple, and believed that China shou'd receive further political tute- ° 

lage and administrative assistance from the Powers. Such a ` 
change of opinion on the part of the Japanese government would 


` not be a breach of the treaty, if unaccompanied by positive action, 


- though it would doubtless mar the spirit of the understanding. If, 
however, an overt act is committed, the remedy will depend upon 
the nature of the act and the rights of the parties. A treaty or 
agreement between Japan and China in violation of the second ar- 
ticle of the Nine-Power Treaty would give rise to a justiciable 
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controversy between those Powers and the other Washington Con- 
ference Powers. Such a controversy would be suitable for submis- 
sion to arbitration or to the World Court. A resort to violence 
against China by Japan would raise controversies, both justiciable 
and political, the solution of which might be sought either under 
the Covenant of the League or undez the Kellogg Pact, or both. 
Since Japan has resorted to violence, and the other Washington 
Conference Powers have sought solations of the resulting con- 
troversies under both the Covenant and the Pact, evidence is 
rapidly accumulating in, the light of which a tentative judgment 
may be rendered ecncerning the means of maintaining due re- 
spect for the obligations of the Nine-Power Treaty. 

Let us consider first the efforts which have been made to secure 
these obligations by invoking the Kellogg Pact. The American 
government has made two such efforts which should be noted. The 
first was embodied in Secretary Stimson’s note of January 7 to 


` tbe Japanese and Chinese governments; the second, in his open 


letter of February 24 to Senator Borah. 

The note of January 7 was not dispatched until Washington had 
already done all that it could hope to do by means of ordinary 
admonitions. Last September, when the Japanese military opera- 
tions in Manchuria began, Secretary Stimson reminded the Tokyo 
government of its obligation under the Nine-Power Treaty to re- 
spect the territorial and administrative integrity of China, as well 
as cf its obligation under the Kellogg Pact to seek a settlement 
of its controversy with China by none but pacific means. By the 
end of December, the American government had become con- 
vinced that the Japanese governmert had failed to respect these 
obligations. Thereupon, Secretary Stimson, in the note of Jan- 
uary 7, served notice that the American government would not 
recognize any situation that might 5e brought about in the Far 
East in violation of the covenants of the Nine-Power Treaty, if it 
should adversely affect American rights; nor would it recognize 
any situation brouzht about in viclation of the Kellogg Pact. 
This note went beyond ordinary admonition and warning, and 
constituted a plain threat that Washington would make trouble 
for Japan if the Tokyo government persisted in ignoring its com- 
mitments under the Nine-Power Treaty and the Kellogg Pact. 
But the Stimson note of January 7 did not prevent the Japanese 
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| te at Singhal The Washington government believes 
that it would be a great injustice for J apan to gain permanent ad- 
‘vantages over China and the United States by violent aggression 


against China. It does not intend that lawful rights shall be.: 


founded upon lawless force. But Washington cannot threaten 
Tokyo with the consequences of its displeasure throughout an in- 
definite future without doing something to make its threat good. 

_ Let us suppose, for the sake of illustration,-that the Japanese 
forces, despite the gallant resistance of the Chinese at Shanghai, _ 
should eventually succeed in their attempt to coerce the Nanking: 
government into accepting the results of the Japanese occupation 
of Manchuria. Suppose that a treaty should be signed by the 
Japanese and Chinese governments, as was done in 1915, by which 
the Chinese should acquiesce in an odious settlement of the present 
controversy. In that case, tre Chinese, under the-existing rules 
of international law, would ba bound by the treaty. But the Amer- 
kan government has announced that it would not recognize such 
a settlement if it should impair American rights in the Far East. 
‘As far as Washington was concerned, the settlement would be no 
settlement at all, and the supposed, treaty, instead of putting an 
‘end to the conflict, would on the contrary perpetuate the contro- 
versy between Japan and the United States. Washington has re- 
served the right to continue to protest against such a settlement 
until it shall be unsettled again. The refusal to recognize the set- 
tlement would hang like a pall over all the future relations be- 
tween the Powers in the Far Kast. It would breed endless suspicion 
between the United States and Japan, and embitter all the con- 
tacts between the two countries. The majority of the Japanese 
‘people are as devoted to.peaze as other peoples, and a policy of 
keeping American grievances indefinitely alive would be an in- 
tolerable barrier to friendly relations between America and 
J apan. 

It is impossible to regard a policy of intimidation such as is 
embodied i in the Stimson note of January 7 as anything more than 
` a temporary measure. This conclusion is confirmed by the results 
of the similar policy pursued by the American government in 
dealing with the notorious twenty-one demands of 1915. Wash- 
ington served notice at that time that it would withhold recog- 
nition of the results of Japanese aggression upon China if Amer- 


Lt 


FUTURE OF THE WASHINGTON CONFERENCE TREATIES 447 


ican rights, or the political or territorial integrity of the republic 
of China, should be impaired. Thereupon the Japanese demands 
were substantially modified, though not sufficiently to meet the 
objections of the American government. Subsequently, at the 
Washington Conference, in response partly, it may be presumed, 
to further pressure by the American government, the Japanese 
government made further concessions to China. But Tokyo was 
still unwilling to cancel the extension of its railway concessions 
and of its leasehold in Kwantung, and thereafter the American 
government seemed to acquiesce in the resulting situation. If hap- 
pily the Tokyo government should presently desist from the en- 
deavor to coerce the Nanking government into submission to its 
will with respect to Manchuria, whether because of Washington’s 
remonstrances, or the disapproval cf enlightened people in all 
parts of the world, or the heroic resistance of the Chinese them- 
selves, then the Stimson note of January 7 may do no great harm - 
to the future relations between America and Japan. But if Tokyo 
should continue to demand the acceptance of the situation which 
has been brought about in Manchuria, it will be necessary for the 
American government either to adopt a more vigorous policy 
. than that of passive intimidation or to acquiesce in the repudia- 
tion of the friendship policy. 

In the open letter of February 24 to Senator Borah, Secretary 
Stimson pursued further what I have called the policy of passive 
intimidation. This letter, although addressed to Senator Borah, 
was of course intended for Tokyo as well as Capitol Hill. It con- 
tains a careful explanation of the origin and purpose of the Wash- 
ington Conference Treaties. It points out that the Nine-Power 
Treety subsequently received tha adherence of five other Powers. 
It then continues as follows: 


It must be remembered also that this treaty was one of several treaties 
and agreements entered into at the Washington Conference by the various 
Powers concerned, all of which were interrelated and interdependent, No 
one of these treaties can be disregarded without disturbing the general un- 
derstanding and equilibrium which were intended to be accomplished and 
effected by the group of agreements arrived at in their entirety. 

This was a plain intimation that the American government 
would not feel bound to continue the policy, inaugurated in the 
Five-Power Treaty, of reducing naval armaments and restricting 
fortifications in the Pacific islands, if the Japanese government 
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should persist in disregarding its commitments under the Nine- 
Power Treaty. Such an intimation is well calculated to convince 
Tokyo of Washington’s seriousness in protesting against the 
coercion of China, but, like the note of January 7, it cannot be. 
regarded as anything more than a temporary measure. By the. 
terms of the Five-Power Treaty, the agreed limitation of naval. 
armaments must continue at least until the close of the year 
1936; and an immediate denunciation of the treaty could only 
unsettle the relations between America and Japan without re-. 
leasing the American government from its obligations, If un- 
happily the threat implied in the open letter to Senator Borah > 
should prove no more effective than that implied in the note of 
_ January 7, itis difficult to escape the conclusion that the American 
government will eventually be faced by the same dilemma. It will 

be compelled either to adopt a more vigorous policy than that of 
' passive intimidation, or to surrender to Japanese violence. The 
dilemma cannot be escaped if the Japanese government does not 
presently reverse its policy, except by the indefinite prolongation 
of the present tension between the United States and Japan—an 
intolerable, even if it be a practicable, procedure. 

I suppose that there is another possible interpretation of the 
action taken by Secretary Stimson to compel the Japanese gov- 
ernment to respect its commitments under the Washington Con- 
ference Treaties and Kellogg Pact. It may be held that the notice 
served on those concerned that the American government will 
not recognize a situation brought about in contravention of the 
covenants of these treaties does not commit the American gov- 
ernment to an indefinite refusal to recognize the situation which 


. has been brought about in Manchuria, but merely to a refusal to : 


recognize it until its validity shall have been determined by proper. 
‘ authority. This interpretation of what I have called the policy of 
` passive intimidation would commit the American government to 
an effort to procure the submission of the controversy to judicial 
. settlement, by either the Permanent Court of International Jus- 
tice or some other suitable body. Such questions as, what is ‘‘war,’’ 
. and what are ‘‘nacific’? means of solving international contro- 
versies, and where shall the line be drawn between the right of a 
whole body of people to political or administrative integrity and 
the right of a part of the same body of people to self-determina- 
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_ tion, may be regarded as legal questions, to be answered, not by 
the unilateral declaration of any foreign office, but only by due 
process of law. In that case, the Stimson note and letter may be 
interpreted as preliminary motions in an effort to transfer the 
scene of the controversy from Waskington and Tokyo to The 
Hagte. 

Such reflections lead to a consideretion of the means for pre- 
venting the coercion of China, in defiance of the spirit of the 
Washington Conference Treaties, which are available to the 
Washington Conference Powers under the Covenant of the 
League of Nations. 

All of the Washington Conference Powers except the United 
States are parties to the Leagu2 Cov2nant. These Powers know 
precisely what they can do in order to prevent the coercion of 
China by Japan. They can muster the moral resources of the 
Leagus by invoking Articles XI to XV of the Covenant, or they : 
can muster the Leagne’s material resources by invoking Articles 
X and XVI. In fact, the statesmen at Geneva have preferred to 
exhaust the possibilities under Articles XI to XV before invoking 
Article X or Article XVI. In view of all the circumstances, we 
must applaud their prudence. During the first phase of the con- 
troversy, turning upon the occupation of Manchuria, they pro- 
ceeded under Article XI, and since tie occupation of Shanghai 
they have proceeded under Article XV. It is too soon to know 
whether the mild remedies provided by these articles will prove 
adequate, But there is no reason why the more drastic remedies 
provided by Articles X and XVI should be applied as long as 
there is hope of a settlement under Articles XI and XV. If the 
. mild remedies now in process of application should fail, the Wash- 
ington Conference Powers belonging to the League know what 
they can do next. They can immediately refer the legal questions 
to the World Court, and eventually, armed with the opinion of the 
Court, they can stand upon their rights under the Covenant. They 
will know what they can expect of one another. But can they know 
what to expect of the American government? 

That is a question, the answer to which finally demonstrates 
the superiority of the procedure under the Covenant over that 
under the Nine-Power Treaty and the Kellogg Pact. The Kellogg 
Pact has one theoretical advantage over the Covenant. It pre- 
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scribes the use of none but.pacific means for solving international 
disputes. Under the Covenant, the resort to war under certain 


_ circumstances is not prohibited. But the Kellogg Pact fails to 
define the meaning of its terms, and also fails „tO provide ma- 


chinery for supplying the necessary definitions, when needed,.às 
in the present Sino-Japanese controversy. It is clear from the 
proceedings under the Pact in this controversy that it may create: 


= more disputes than it solves. The Covenant provides more de-. 


pendable machinery for disposing of such legal questions as have 
arisen in the present controversy than does the Pact. It also pro- 
vides better facilities for mobilizing the opinion of mankind than 
are available under the Pact. The ultimate purpose of proceedings | 
under the Pact and under ‘Articles XI and XV.of the Covenant 
coincide, as President Hoover properly pointed out in his special : 
message of December 19 last to Congress. It seemed to him, there- 


.fore, as he said in that message, ‘‘both wise and appropriats 


rather to aid: and advise with the League and thus have unity of 


' world effort to maintain peaze than to take independent action.”’ 


This was indeed wise and appropriate, and it is to be hoped that 
the Hoover precedent will be followed in all similar cases that 
may arise in'the future. The Stimson note of January 7 and the 
open letter of February 24 marked a departure from this poliey, 


- which happily has proved to be only temporary. The Assembly of - 


the League, in its resolutions of March 11, has made the policy 

of the Stimson note. its own, and independent action on the part 

of the United States has again given way to unity of world effort ' 

to maintain peace based upon American coöperation with the 

League. | 
. The future of the Washington Conference Treaties depends in 


the last analysis upon the efficacy of the processes which are avaïl- 
able for the maintenance of the friendship policy toward China. 


It is clear that it is the Kellogg Pact, and the League Covenant 


_ upon which both China and the United States must rely for pro- 


tection of their rights.against violent aggression by another 
Power. The Pact provides the only rule which is broad enough, - 
at least in principle, to supply complete protection. But.the Cov- 
enant provides the only macainery which is readily available for. 


` dealing with such aggressicn. Kellogg Pact Powers which are 


not members of the League are dependent upon the League ma- 
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chinery for the means of effectiva action. Members of the League 
are dependent upon the Kellogg Pact for the basis of coöperation 
with the non-League Powers. It is not surprising, therefore, that 
the League should proceed as lang as practicable under Articles 
XI and XV of the Covenant, which are suitable for coöperation 
- with Kellogg Pact Powers not belorgirg to the League, rather 
than under Articles X and XVI, which are not so suitable for such 
cooperation. Neither is it surprising that the American govern- 
meni should emphasize its rights under the Kellogg Pact rather 
than those under the Nine-Power Treaty. Secretary Stimson was 
well advised, when, following the adjournment of the special ses- 
sion of the Leagne Assembly cn March 11, he declared: ‘‘The 
nations of the League at Geneve have united in a common attitude 
and purpose toward the perilous disturbances in the Far Hast. 
The action of the Assembly expresses the purpose for peace 
which is found both in the Pact of Peris and the Covenant of the 
League of Nations. In this expression, all the nations of the world 
can speak with the same voice... .’’? This is the view which must 
prevail if the Washington Conference Treaties are to survive. 

In short, the future of the Wash:ngton Conference Treaties 
depends upon the continuance 5= American coöperation with the 
League of Nations, in order that there may be, as President 
Hoover said, unity of world effort to maintain peace. 

The procedure provided by the Nine-Power Treaty itself, that 
of full and frank communicaticn between the Washington Con- 
ference Powers, broke down some time ago, and no one supposes 
that this method of protecting China against coercion by Japan 
can be successfully revived. The processes available under the 
Kellogg Pact seem as likely to strain the relations between the 
United States and Japan to the danger point as to bring about a 
reconciliation between Japan and China. The processes available 
under the Covenant of the League of Nations are much more 
promising. President Hoover has acted with prudent foresight 
in cooperating with the League to the fullest extent that is prac- 
ticable under the existing laws of the United States. It is to be 
regretted that the laws which Congress has enacted do not permit 
closer coöperation. With the assurance of such coöperation, the 
futcre of the Washington Conference Treaties would not seem 
so dark as it now does. i 
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I. INTRODUCTION" 


The term ‘‘majority rule’? is as impossible to escape as it is 
_ apparently difficult to define with precision. Aristotle generally 

-employed it to designate the conduct of government by the-poor 
citizens, who were more numerous than the rich, in the Greek city 
states.* In canon law, it meant the verdict of the maior and sanior 
pars of a small group. Frederic Harrison wrote about the ‘‘rule”’ 
of the ‘‘effective majority’’—that section of any community or 
social aggregate, which, for the matter in hand, practically out- 
weighs the remainder. He explains that it may do so ‘‘by virtue 
of its preponderance in numbers, or in influence, or in force cf 
conviction, or in external resourees, or in many other ways.’ 
. Sir George Cornewall Lewis thought that where the ultimate deci- 
sion is vested in a body there is no alternative other than to count 
numbers, and to abide by the opinion of a majority.’ But in alleg- 
ing that ‘‘no historian, in discussing the justice or propriety of 
- any decision of a legislative body, or of a court of justice, thinks — 

of defending the decision of the majority by saying that it was 
the decision of the maiority,’” he did not anticipate the view of 
the English historian Hearnshaw. According to the latter, ‘‘The 
faith of a democrat requires him to believe that in the long run 
the majority of the people finds its way to the truth, and that in 
the long run it tries to do the right.” At present, particularly in 
the United States, there is a prevalent, although vague, assump- 
. tion that ‘‘majority rule’’ is the method or device of ‘‘democ- 
. ‘racy.’ But ‘‘democracy’’ is another of the terms of our political 
- vocabulary that lacks precision. 

* Poltttcs (Jowett trans.), IV, 8, 4. 

3 Order and Progress (London, 1875) ,'p. 98. 

t The Influence of Authority in Matters of Opinion (ed. 1849), p. 911. 

t Ibid., p. 212. Italics are those of the present writer. 

i Democracy and the British Empire (New York, 1920), p. 201. Italics are those nee 
the present writer. In his Democracy at the Crossways (London, 1919), pp. 329-380, 
Hearnshaw says: ‘‘The majority vote represents in a final and authoritative form 
` what the individual vote represents in this provisional and tentative form. It reveals 


_ the prevailing tendency i in the social organism; it manifesta the publie opinion of the 
body politic; it displays the general will of the community as a whole.’’ 
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Approached historically, ideas relating to ‘‘majority rule” 
seem to fall into at least three fairly separate theories, here la- 
beled: (1) the group device theory; (2) the dogma of majority 
rule; and (3) the device of constitutional government theory. 


iil, THE GROUP DEVICE THEORY 


Long before ideas concerning ‘‘mejority rule” appear in his- 
torical writings, deliberative groups had begun to reach their 
decisions by means of the majority device. So far as can be deter- 
mined from the literature that is extant, the Greek city states— 
probably Athens in the first instance—were the first successfully 
to employ an advanzed form of deliberative group control with 
majority decisions as an established practice. The early experi- 
ence of other peoples, e.g., the barbarians of western Europe, by 
no means gave unquestioned sanction to such a mode or arrange- 
ment. A group, let us say, ponderec over the question of war; 
but unless unanimity manifested itself there could be no ‘‘group 
will,’ and hence no settlement upon a social policy or a line of 
conduct. On the contrary, there might be, and often was, internal 
conflict within the group. Groups divided, the component parts 
either forming new groups and going different ways or resorting 
to battle with each other for supremecy. ‘‘Hiquality’’ in delibera- 
tive political group action in these early times meant that if one 
man or a minority opposed themselves to the remainder, no group 
‘twill’? or decision could come into existence. 

Otto von Gierke has given us ar. account of the difficulties en- 
countered in the introduction of majority decision inte Germanic 
law. According to him, the majority device was unknown in the 
early stage of Germanic law. Here zhe ‘‘will’’ of a group coin- 
cided with the ‘‘wills’’ of all those who assembled. If the reason- 
ing and oratory of the leaders did not lead to unanimity, the 
opinion of the preponderant majority prevailed. But the minority 
were not obligated by it. He who stubbornly maintained his objec- 
tion was not bound by the decision of his comrades. Yet he thereby 
separated himself from the remainder who agreed among them- 
selves, became their enemy, and exposed himself to beirg violently 

* Gierke, ‘‘ Uber die Geschichte des Mejoritdtsprinzips,’’ in Sir Paul Vinogradoff 


(ed.), Essays in Legal History, Delivered Before the International Congress of His- 
torical Studies (London, 1913), pp. 312-335. 
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coerced by them. Only actual foree could conquer the obstinate, 
and if the minority was strong enough to hope for victory, a 
division into parties took place instead of a unanimous assembly 
decision.’ As Simmel has pointed out, voting here serves the pur-, 
‘pose, of avoiding a direct conflict of power by discovering its 
eventual result through the ballot. The minority may convince , 
itself of the futility of actual resistance; the individual acquiesces 
only if opponents convince him that he will suffer an equivalent 
-. loss by resistance.* In the Garman election of kings, this original 
conception continued far into the Middle Ages, the Golden Bull 
being the first attempt to introduce the majority device as a basic ` 
one. ° Until that time, the minority that did not acquiesce had to 
be forced by ‘arms to acknowledgs the elected king. The ancient 
conception also continued in the German and French feudal AS- 
semblies until the thirteenth century.” 
The general evolutionary tendency in the latter half of -the 
Middle Ages was toward a progressive acceptance of the majority . 
device, but this did not mean a break from the old conceptions; 
the old idea of final agreement of all was in no way relinquished. 
The majority device receives the interpretation: ‘‘the minority 
must follow the majority.’’ That is to say, the minority must with- . 
draw its objection and agree with the majority, in order that a 
unanimous ‘‘common will’? may be settled upon. The old German 
‘postulate of unanimity is raised to an ideal postulate.” 
- Herein is manifested an extraordinary advance in legal ideol- 
ogy—the overcoming of divided opinion should no longer depend 
upon actual preponderance and force, but should be accomplished 
by the fulfillment of a legal duty imposed upon the minority. From 
the nature of social relations there arises the duty of an associate 
to conform to the result of the ballot for the sake of the unity of 
the whole, and by his conformity to exalt the will of the majority 
to a will of the entire group. Final unanimity is still required,-the 
decision becoming valid only if the minority actually conforms to 
the majority; a legally valid assembly decision cannot be reached 
- in the event that a minority persists in its opposition.” 
1 Gierke, op. oit., p. 815. 
` * George Simmel, Sostologie (Leiprig, 1908), p. 189. 
*See H. Ruffini Avondo, ‘‘I Principio maggioritario nelle elezioni dei Re e Im- 
peratori romano-germanici,’’ in Atti della Reale Accad. delle Soiense di Torino, Vol. 


“LX (1924-25), pp. 802-574. » Gierke, op. oit., p. 316. 
A Simmel, op. okt., p. 190. . : a Gierke, op. ott., p. 819. 
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A change in this older conception took place when the decision 
of the majority came to be courted gs directly expressive of the 
‘twill’? of the group. This evolutionery stage was reached when 
the old concept of association was raised to the concept of the 
corporation. Although Germanic law itself developed this trans- 
formation, it built upon an idea in Rcman and canon law in which 
a corporation theory was first formulated, embodying as an im- 
portant element the majority device. The post-commentators in- 
- troduced the distinction of omnes ut universi and omnes ut 
singuli. Only where the law conceived of a group of individuals as 
a wuversitas was the majority equivalent to all, while wherever 
a group counted only as a sum of individuals, the opposition of an 
individual outweighed the unanimity of all the rest. 

Centuries before, in the thoroughly developed canon law theory 
as in the Roman law theory, the majority will was regarded as 
equivalent to the will of all.” In canon law, the reason given was 
that the many could more easily arrive at the truth than could 
the few. This idea was rarely imitated in civil law, but a canonistic : 
viewpoint that a strong, at least a double, preponderance of num- 
ber offers security for the reasonableness of a majority decision 
gained general acknowledgment.* ~ 

It would be a mistake to assume that the majority device was 
either a fundamental one or an essential factor in Roman law, 
but we do find that it was used in certain institutions. The Roman 
assemblies employed the majority device in a unique manner. 
The ‘‘will of the state,’’ as conceived by Roman law, was the will 
_ of its components legally organized. The difficulty of a divided 
opinion was overcome by means of a fiction: Refertur ad uni- 
versos quod publice fit per majorem partem, and Quod major 
pars curte ef ecit pro eo habetur ac st omnes egerint. The Roman 
jurists attempted no justification cf this fiction. As Avondo has 
pointed out, the majority device was here simply a convention, an 
established method of procedure.” 

> Gierke, op. cit., p. 522. n Tbid., p. 824. f 

SE, Ruffini Avondo, I} principio maggioritario nella storia del Diritto Canonico 
(Modena, 1925), pp. 10-11. 

** Ibid., pp. 11-15. The system referred to was that of concurrent majorities. The 
assamblies were composed of corporate divisions; each division reached its decision 
by a majority vote; and a | of ths divisions determined the decision of the 


assembly as a wcle 
* Thid., pp. 18-20. 
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A 


In canon law, the majority device was conceived as a means of 
arriving at unanimity by imposing a duty of assent upon the mi- 
nority. This gave way to a juridical fiction whereby what was de- 
ereed by the majority was considered the. will of all, and was 
justified by the canonists, as has been said, upon the ground that 


the decision of à majority was more likely to approach the true : 


and good than was that of the few. To make certain, there. was 
introduced the doctrine.of the maior et samor pars whereby: the 
‘‘majority’’ was both counted and weighed. Thus it might be pos- 
sible for a minority composed of. pars sanior to prevail over a 
numerical majority. In time, however, the simple numerical count 


1A 


came to prevail, and a preponderance in number was taken as evi- | 


dence of a preponderance in santtas. 
_ There.is no necessity to dwell further upon the history of the 
maj jority device as a tool used in the construction of group deci- 


sions.” It may be remarked, in a word, that group activity in the ` 


forms of exercise of powers and performance of functions has 
tended to adopt the majority device for decision-making, and that 
the only persistent attempt to break away from a purely numeri- 
cal count—to weigh as well as to count votes—led to the adoption 
of the count as the method of weighing.” 

In summarizing the group device theory, it can be said that as 
political and other groups came to be recognized as exercising 
powers and functions in an orderly manner, the majority device 
came increasingly into use for decision-making. But membership 
within: these groups was not based upon abstract ‘‘rights;’’ nor 
were their powers or functions other than subject to well-defined 
limitations. A number of justifications. were separately and op- 


, # Ibid., pp. 22-32. For centuries, the Church had only one method of expressing a 
collective will, and that was unanimity. Every election was preceded by an invocation 
to the Holy Ghost to come down and guide the electora. Even after the adoption of the 
majority device, unanimity remained the ideal of elections, ‘‘They talk (but blasphe- 
mously enough),’’ says John Selden, ‘‘that the Holy Ghost is president of their 
General Councils; where the truth is, the odd man is still the Holy Ghost. ”’ Table Tals 
(London, 1847), p. 5B. | 

© This has been given more extensive. treatment by the writer in ‘‘ History of the 
Majority Principle,’’ in this Review, Feb., 1926, pp. 52-68. 


* This was done in the Church. Ses Gierke, Das Deutsche Genossenschaftsrecht, 


_ Vol. II, pp. 828-830. ‘No body of law,” says Avondo, ‘‘as much as canon law 
contains in fact such a great number of rules which regard eligibility under the psyco- 
ethical aspect as well as the juridical aspect.’’ Op. oit., p. 40. 
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portunely advanced for the use of this device.* There was the 
justification of force—the idea that the greater number repre- 
sents the greater force. There was the justification of truth—the 
idea that the greater number will more nearly hit upon the true 
and good than will the minority. There was the simple Justifica- 
tion of a rule of law—the establishment of the majority device as 
the most satisfactory test for a ‘‘common will.’’ As the use of the 
majority device came to be generally established as a procedural 
method, arguments for it became unnecessary and justifications 
superfluous. The rival devices of unanimity and the weighing of 
votes became inappropriate as group activity, and the necessity 
of innovating decisions increased. 


QI. THE DOGMA OF MAJORITY RULE 


Les 


Unlike the group device theory of majority rule, the dogma of 
majority rule is not a rationalization based upon definite prac- 
tices but a concept based upon other concepts. These speculations 
were current in the political theories that grew out of the concepts 
of the Middle Ages and came to maturity in the atmosphere of the 
rising national states. There is mention of something that has 
- been called ‘‘majority rule’’ in the Defensor Pacis of Marsiglio 
of Padova. But Marsiglio’s term for majority was valentior pars, 
and modern scholars of at least three nationalities are generally 
agreed that by that term he meant something more approximating 
the early mediæval santor pars than a numerical majority. 

Passing over the interval of the centuries between the appear- 
ance of Marsiglio’s Defensor Pacis (1324) and the publication of 
Burke’s Appeal From the New to the Old Whigs (1791), we find 
the dogma of majority rule a prominent, although never explicitly 
and thoroughly developed, part af the current political theory. It 
was at least sufficiently prominent to call for the extended and 
vigorous criticisms of Burke.” | 

The history of the dogma of majority rule, therefore, is not so 
much the history of an idea sui generis as it is the portrayal of as- 

“W. Starosolskyj, Das Majoritdtsprinsip (Vienna and Leipzig, 1916). ‘The ques- 
tion of justifying the norm that the majority decides, as well as that of its historic 
efficacy, followed the fact of its existence, and was only proposed after the norm had 


already been acknowledged and applied.’’ P. 35. 
“Ihe Works of Edmund Burke (Boston, 1£04), Vol. IV, pp. 170 et seq. 
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sumptions made by theorisżs by reason of their holding other 
concepts. The process whereby the dogma came to be accorded 
place and prestige in political theory has been portrayed, although 
somewhat, harshly, by Thomas Baty in the following manner: 

‘c+, like other superstitions, it was cradled in uncritical care- . 
issenene: and brought to its modern pitch of luxuriant rankness : 

through indolence. Never deliberately or of set purpose adopted - 
as a principle, it has drifted into a casual acceptance through 
loose political thinking.’ 

To be more specific, viewed from the vantage point of 1931, it 
appears that the dogma emerged, gained a place of prominence, 
` and continues as a somewhat vague first principle, because: (1) 
the natural-law theorists rationalized the convenient procedural 
device of small groups into a principle of universal ethical valid- 
ity; (2) the social contract theorists based the operation of gov- 
ernment upon consent of the governed; (3) ‘sovereignty’? became 
a part of political metaphysics, and pretensions to it a contest in 


the realm of fact; (4) the idea of equality, as expressed by the ` 


. social contract eo, was understood to mean one man, one . 
vote; and (5) the dogma of majority tule became useful as propa- 
ganda. a : 
According to the group device theory, the use of. the majority 
as a device was limited and contingent. It was of a special and 
particular character. But ite increasing employment produced 
inevitable rationalizations and a consequent enthronement of the 
' majority principle as one of universal validity and of general ap- 
plicability. This tendency to disregard particulars and contingen- 
cies is ever present in political theorizing. In a sense, it is the 
very essence of political theory, or at least one of its essential 
characteristics. The majority principle was caught up in that 
stream of thought regarding jus naturale, with its appeal to nat- 
ural reason. Thus we encounter in Grotius the idea that “‘the 
majority would naturally have. the right and authority of the 
whole.’ The same kind of reasoning is found several centuries 
-later in Rutherforth’s widely circulated Institutes of Natural 
Law. Says he: ‘‘It is plainly most consistent with reason that the 
_ sentiments of the majority should prevail and conclude the 


= ‘The History of Majority Bule,’ ? Quarterly Review, J anuary, 1912, p. 27. 
“De Jure Bolli ao Paois, Bk. 8, chap. 5, sec. 17. 
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whole.” Pufendorf denied that a majority vote was necessitated 
by reason or a principle of natural law; but he held, on the other 
- hand, that the objection to its use, Le., that it was contrary to 
nature for the wise few to submit to dezision of the greater number 
of the less wise, was without great weight.” : 

We can find a marked effect of the institutionalized majority 
device upon Locke’s ideas. In proceeding serenely to givé an his- 
torical account of states in general, and to describe the process of 
government, he says: ‘For, when any number of men have, by 
the consent of every individual, made a community, they have 
thereby made that community one bocy, with a power te act as one 
_ body, which is only by the will and desermination of the majority. 

For that which acts any community, being only the consent of the 
individuals of it, and it being one body must move one way, it is 
necessary the body should move tha: way the greater force car- 
ries it, which is the consent of the majority, or else iè is impos- 
sible it should act or continue one body, one community, which the 
consent of every individual that united into it agreed that it 
should; and so evervone is bound by that consent to be concluded 
by the majority. And therefore we see that in assemblies empow- ` 
ered io act by positive laws where no sumber is set by that positive 
law which empowers them, the act of the majority passes for the 
act of the whole, and of course determines as having by the law 
of nature and reason, the power of the whole. ””™ 

The natural-law concepts of Grotius and Locke were destined 
to wide acceptance. A majority decision (in theory) came to be 
considered.valid in all places and purposes. The procedural device 
of a group became, with them, that for the operation of the gov- 
ernment of a national state. Here and there a voice was raised in 
protest.” But such protests were buried under the ideology of an 
additional concept—that of the social compact. 

z Bx. II, chap 1, secs. 3 and 6. 

= Droit de la Nature et des Gens, Bk. VIL chap. 2, sec. 15. 

" Two Treatises on Government, Bk. IT, sex 96. Italics are those of the present 
writer. Locke thus bases the validity of the majcrity vote upon necessity, force, reason, 
and ‘‘the law of nature,’’ Rousseau, howaver, considered it contrary to the natural or- 
der that the majority should govern and tke minority by governed. Contract Soctal, BK. 
IL, chap. IV. He bases its validity upon the terms of the contract itself. Ibid., Bk. 
IV, chap. 2. 

= Robert Filmer protests, saying: ‘‘As to zhe acts of the major part of a multitude, 
it is true, that by politic human constitutions, -t is often ordained thet the voices of 
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The social compact theorists attempted to read a simple. solu- 
tion into the problem of ‘authority in the national state. They 
sought by means of the social compact. to justify civil authority, 
and they succeeded in creating ‘‘sovereigns’’ in the image of their 
own desires—Hobbes, a monarch; Locke, the ‘‘people.’’ The pe- 
riod of the prevalence of the social compact ideology. was a time 
of contest over authority in actual government. Out of this con- 
troversy came another concept that became a factor of utmost 
complexity in the statements of the dogma of majority rule. The 
divine right theory and its numerous defenders were forced to 
collect and concentrate all human governmental authority in the 
hands of the king, and claim, as against papal pretensions, that 
the monarch was supreme. When the doctrine of popular sov- 
ereignty arose, the ‘“‘people’’ were imputed to have this vast 
‘‘sovereignty’’ that had formerly been claimed for the monarch. 
When the term ‘‘majority rule’’ came into use, ‘‘rule’’ was under- 
stood to mean supreme power to command.” But the interposition 
of English individualism and ‘the real difficulties that followed in 
fitting theory. to practicé resulted in vacillations.” -The term 
“rule” became a fluid one, varying from the meaning above to 
that, of a simple governing authority. ‘‘Rule’’ is only another 
term for what has been called ‘‘sovereignty,’’ and, as Laski has 
pointed out, the. theory of sovereignty, although hore in one at- 
mosphere, has received new emphasis or emphases in succeeding 
ones. Due to the great difference between ‘‘sovereignty’’ as de- 
fined by Hobbes on the one hand, and Locke on the other, the term 
‘‘majority rule,” when used by them, has different meanings. 


tho most shall overrule the rest... . But in assemblies that ike their authority from 
the law of Nature it cannot be 80 ; tor what freedom or liberty is due to any man by 
the law of Nature, no inferior power ean alter, limit,’or diminish; no one man, nor a 
multitude, can give away the natural right of another.’? Patriarcha, Ohap. 2, sec. 6. 
. For the controversy over these concepts in America during the nineteenth century, 860 
B. F. Wright, American Interpretations of Natural, Law (Cambridge, 1981), pp. 
208-210. 
» ‘{Sovereignty,’? as formulated by Bodin, was ‘‘gupreme power over citizens and 

subjects, unrestrained by the laws, ?? 

` œ With Locke, thesovereign power ‘‘can never be supposed to extend farther than 
the common good, but is obliged to secure every one’s property by providing against 
those three defects . . . that made the state of nature so eee and 80 uneasy.”? Two 
Treatises on Government, Bk. II, see, 131. 
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And likewise with other theorists who use both terms, the content 
of ‘‘rnle’’ is coextensive with the powers of sovereignty. 

The social compact theorists also contributed to the develop- 
ment of the dogma of majority rule by their statement of human 
equality. Hobbes himself unwittingly aided, proceeding upon a 
_ basis in accord with the ‘‘science’’ o? his day. He believed that 
political theory must be based upon scientific knowledge. One of 
the first principles of Hobbes’ ‘‘sceatific knowledge’’ was that 
men are naturally equal. Natura, he thought, had made men so 
equal in the faculties of the body and mind that when all was reck- 
oned together the difference betweer man and man was not so 
considerable as to allow any one man to claim a benefit to which 
another might not pretend as well as he." Formulated by Locke, 
the idea was not essentially different. ‘‘The state of nature has 
a law of nature to govern it, waich obliges everyone; and reason, 
_ which is that law teaches all mankind, who will but consult it, that, 
being all equal and independent no one ought to harm another in 
his life, health, liberty or possession3.’’** With a general agree- 
ment upon a set of axiomatic ideas portraying government as 
based upon individual consent, ‘‘one man, one vote” and the 
majority device accorded universal validity as being in harmony 
with ‘‘reason’’ and ‘‘natural law,” it is not difficult to account 
for the dogmatic assumptions concerning ‘‘majority rule” as a 
careless, logical deduction; althorgh it must be noted that in- 
dividual theorists held various forms of these ideas, especially 
as to the ‘‘province of government,’’ ie., the extensiveness of 
‘rule’? or ‘‘sovereignty.”’ 

During the eighteenth century, the individualistic and demo- 
cratic ideas of Locke and others were caught up by such thinkers 
as Condillac, Diderot, Voltaire, and Rousseau and pressed to their 
extreme conclusions. From this. prccess of idea-squeezing, the 
dogma of majority rule constantly o2zed, at times spreading be- 
yond the writings of theorists into cficial enactments.” The ab- 


"The Leviathan, Chap. 13. Hobbes justified fhe majority device on the ground of 
expediency, but did not, of course, contribute directly to the dogma of majority rule. 
His justification of the majority device i3 given in Chap. 16 of The Lsviathan. 

= John Locke, Two Treatises on Governmert, Bk. II, chap. 8. 

# For example, in Article 8 of the dill of rights of the Virginia constitution of 
1776: ‘€, . . When any government shall ba found inadequate or contrary to these 
purposes, a majority of the community has troth an indubitable, inalienable and 
indefeasible right to reform, alter or abolish it... .?? 
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solutism of the majority was stated by Rousseau as follows : Ex- 
cept this original contract, the vote of the majority always binds 
the rest, this being a result of the contract itself.” “Law,” ac- 
cording to the Declaration of the Rights of Man and of Citizens, 
‘is an expression of the will of the community.’’ ‘‘The nation is 
essentially the source of all sovereignty.” All authority must be 
derived therefrom. As interpreted by the Abbé Siéyès, these 
statements mean that for most purposes the will of the majority 
is the source of all authority and the active factor in the conduct 
of government.” Roussean’s idea had been read into the imme- 
diate theory of the French Revolütion. | | 
' The dogma of majority rul2 was formulated and reformulated, 
stated and restated, during the latter half of the eighteenth cen- 
| tury, when the methodology of political science, following that of : 
the natural sciences, was based upon an acceptance of a few un- ` 
disputed axiomatic principles. These principles were used in : 
France to attack the injustices of the old régime. They were ` 
weapon-like in character. The business at hand was not the formu- 
lation of a technique of political control, but the destruction of 
an older order of control. | 

Political experience is ever the hérite for testing political 
ideas. Both the American and French Revolutions were carried 
on by men whose aspirations and ideals succumbed during the 
vicissitudes of actual conflict* In America, Alexander Hamilton 
plunged into the Revolution with a set of ‘‘natural rights’? ideas. 
After his experience with an unwilling Congress and the factions 
and jealousies of his countrymen, he came out with the firm opin- 
ion that it was time to lay aside the deceitful dreams of a golden 
age and to adopt as a practical maximum, not that man was 
‘good’? and ‘‘reagonable,’’ but that the people of America, as 
well as other inhabitants of the globe, were remote from the happy 
empire of perfect wisdom and perfect virtue.” Hamilton, John 

"Contract Social, Bk. IV, chap. 2. E 

# J. IL Clapham, The Abbé Siéyès (London, 1912), pp. 45, 76. ; 
. “We have done with the romance of the Revolution,’’ wrote EE “‘we 
' must now commence its history. We must have eyes only for what is real and prac- 
ticable in the application of principles, and not for the speculative and hypothetical’? 
Quoted by D. O. Lumley, ‘‘Napoleon a3 Administrator,’’ Journal of Publio Admints- 


tration, Vol. I, p. 136. 
= Works (Constitutional ed.), Vol XI, p.-41. 
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Adams, and Madison asserted the privileges of the propertied 
classes and the lack of wisdom of the multitude in the face of the 
dogma of majority rule. The framzrs of theAmerican Constitu- 
tion provided a means of amendment, a system of election to the | 
presidency, and a scheme for chocsing senators completely out 
of harmony with the dogma. They also expressed themselves as 
in favor of judicial review of Congressional enactments that 
would offset the possible influence of the ‘‘popular branch,’? 1.e., 
the House of Representatives. The division of power between the 
nation and the states, the separation of powers, and the extra- 
ordinary majorities prescribed for certain purposes may be ad- 
duced as additional evidence of thair lack of sympathy with the 
dogma.” As for the French, once the obsession of the all-import- 
ancé of the conflict between royalty and people was past, they 
approached in a more realistic manner the task of devising a sys- 
tem of governmental control. Beth ths French and the Americans 
turned to English experience and institutions for models, finding 
guidance in these rather than in the facile assumptions of eight- 
eenth-century political theory. And in England, Edmund Burke 
attacked the dogma of majority rule headlong in his Appeal From 
the New to the Old Whigs. 


IV. RESTATEMENTS OF THE DOGMA 


| Eighteenth-century political theory has influenced the political 
thinking of the nineteenth and twentieth centuries in numerous 
ways, and in respect to various doctrines specifically. Among 
these doctrines, that of majority rule has been received as a 
rather far-reaching, basic assumption. The writer is aware of no 
systematic treatise defending thai assumption, either in regard 
to the facts of governmental organization and procedure or as 
to its ethical validity. If we correct an obvious misuse of terms— 
if we substitute ‘‘majority of the electorate” for ‘‘majority of 
the people’’—the restatements of the dogma of majority rule ap- 
pears to have one, or a combination, of the following meanings: 
(1) a majority of the electorate has a ‘right’ to do anything it 
chooses; (2) a majority of the electorate has the ‘‘power’’ and 

æ The best summary of the lack o? relatiorship of the dogma to American na- 


tional government in practice is Charles A. Beerd, ‘The Fiction of Majority Rule,’ 
Atlantic Monthly, Dec., 1927, pp. 831-836. 
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methods for doing whatever it chooses; (3) a majority of the . 
electorate can be found stpporting every law on the statute 
books; (4) a majority of the electorate has put in office the ‘‘gov- 
ernment”? and stands behind its every act; (5) the organization 
of government should be stch that a majority of the electorate 
ean, at any time (or continuously), control its activities. Regard- 
less of whether encountered singly or in combination, these defi- 
nitions, are, however, more m the nature of implicit assumptions 
than of explicit and logically developed expositions. The dogma : 
~ has had no systematic expositor. 


V. THB DEVICE OF CONSTITUTIONAL GOVERNMENT THEORY 


(The dogma of majority rule. had hardly crept into political 
theory before it was challenged. Edmund Burke challenged it by 
violent diatribes against the entire ideology upon which it was 
based. The doctrine of the’ social contract, the idea of human 
equality, and the sovereignty of the multitude were vigorously’ 
denounced in his Reflections on the French Revolution and his 
Appeal From the New to the Old Whigs.\In the latter work, he 
proceeded, as has been noted, to a direst and headlong attack 
upon the dogma of majority rule. He denied that it was an obvious 
principle; he denied that majority rule was ‘‘natural;’’ he denied 
any justification for majority decisions other than a pragmatic | 

one. If majority decisions had become habits here and there in 
the. process of constitutional government, well and good; but 
otherwise a majority decision was neither workable nor capable 
of justification. . 

Human government, as Burke saw vie could not be conducted 
on the basis of abstractions and universals. Governmental pro- 
cedure and activity must rely upon the wisdom of past experi- 
ence, as Incorporated in existing constitutional arrangements. 
Prudence and -expediency must be the directors—not a set of 
abstract rules, no matter how logically appealing. The ‘‘sys- 
tematic simplicity”? of a government proceeding upon such an 
abstraction as the dogma of majority rule was something unheard 
of, unthinkable, and inadvisable. According to him: 

What organ it is that shall declare the corporate mind is so much a 
matter of positive arrangement, that several states, for the validity of 
their acts, have required a proportion of voices much greater than that 


~ 
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of a mere majority. These proportions are so entirely governed by con- 
ventior. that in some cases the minority decides. The laws in many coun- 
tries z0 condemn require more than a mere majority; less than an equal 
number to acquit. In our judiciel trials we require unanimity either to 
condemn or absolve. In some incorporations one man speaks for the whole; 
in others, a few. Until the other day, in the constitution of Poland, una- 
nimity was required to give validity to eny azt of their great national 
_ council or diet.*® 


Burke’s ideas were steted more PE and further developed 
by a reviewer in the Edinburgh Review at the middle of the nine- 
teenth century. 


Apart [says this writer] from ecntract end constitutional arrangement, 
and ancestral and time-consolidated habit, the majority can have no more | 
claim to decide for and control the nirority than the minority can have 
to decide for and control the majority. There is no abstract principle on 
which such a claim can be based. Tha law of justice scouts it; the law of 
wisdom dreads it; the law of force, 2ven, defies it almost oftener than it 
` submits to it. À mere preponderance of numbers by no means implies 
preponderance either of capacity, of zood intention, or even strength. 
Wiscom generally lies with the mi-ority, fairness often, power not in- 
frequently. There is, and can be, ne law of nature, no axiom of eternal 

morals, in virtue of which three fcolish men are entitled to bind and 
“overpower two wise men, or three weax men two strong mer. The truth 
we believe to be, that the claim sc kroadly made, and often so care- 
lesslv admitted—that the decisions of the majority shall be binding on 
the minority and shall have the forze of aw over all—is the mere result 
of tacit arrangement in the constitutior. o2 society ; that the simple major- 
ity required at our hustings and in our Parliement, the positive or pro- 
portionate majority required in certair cases in America and France, the 
fixed majority required in Scotch juri3s, and the unanimity required in 
Engish ones--to give validity to tha decsions of the respective bodies— 
are all alike matters of arrangement anid rot of natural right.‘ 


The abstract ‘‘right’’ of majorities to rule has also been at- 
tacked by a number of writers who have concerned themselves 
with the so-called ‘‘tyrenny cf mejcrities.’’? The chief argument 
that these writers have advanced azainst the abstract ‘‘right’’ 
of majorities to rule is that minoritizs also have ‘‘rights’’ which 
the majority has no ‘‘right’’ to ovarzide. The system of constitu- 
tional government, some of these writers hold, must be so de- 
vised as to place checks upon the action of majorities.“ 


* Works, Vol. IV, pp. 171-172, 

© Edinburgh Review, January, 1852, po. 257-258. 

“ An extended treatment of this attack, togefher with adequate references, is given 
in A, B. Hall, Poplar Government (Nev York; 1921), pp. 346-171. The dogma, of 
majcrity rule has been attacked by an eadlass succession of individuals. For widely 
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If thése attacks are destructive of the abstract ethical validity 
of, the dogma of majority rule, some of them touch also upon the 


question of the adequacy of the dogma as a principle underlying ` 
the operation of democratic government. The ‘‘will of the peo- , 


ple,’’ as some of these writers see it—whenever it may be deemed 
to exist—does, not manifest itself at one coup, but unfolds, is 
constructed—and sometimes is even checked and overrnled— 
through the actions of such constitutional authorities as the elec- 
torate, legislature, administrative authorities, courts, etc. These 


constitutionally established groups must obviously employ some : 


procedural method, and the majority device is a convenient one 
that may or may not be used. A statement of the device of con- 
stitutional government theory in relation to legislation has been 
given concisely by Arthur E. Bentley in the following terms: 


_ The distinction between majority and minority now comes to appear as 

a rule of thumb.and not as crucial at all. Majority and minority are simply 
a bit of technique—a very important bit, of course, which becomes vital 
content at some stages of the governmental process—and they are tests 
mainly used in certain stages of the legislative part of the government 
work. ... Anywhere along the majority and minority lines we may expect 
to find a law-making struggle going on.... Actual law tends to run well up 
toward general observance so swiftly ‘that we ‘hardly have a chance to 
notice it at the majority and minority line“? . | 


Those who have contributed to the device of constitutional 
government theory of majority rule turn their attention to the 
organization and process of government rather than to specula- 


tions about the ultimate basis of authority. Burke and the Edin-. 


burgh reviewer indicate that, in conformance with constitutional 
arrangement, time-consolidated habit, or expediency, majority 
decisions might exist at places within the governmental process. 
A positive, although fragmentary, theory for the employment of 
majority decisions was advanced by John C. Calhoun, who shared 
Burke’s opinion as to the fallacy of the individualistic basis of 
government and the doctrine of human equality. Majority de- 


` held and persistent ss seo J. 8. Mill, Representative pen Ohap. 7; 


Senator James A. Reed, in the Congressional Reoord, June 4, 1926; Mr. Justice 
' Miller, in Loan Association v. Topeka, 20 Wallace 655; M. P. Follett, The New 
State (London, 1918), pp. 142-155. 

“See A. F. Pollard, The Evolution of Parliament (London, 1920), p. 871; M. bos 
Follett, The New State, p. 142. 

make Process of Government (Ohicago, 1908), pp. 283 284, - 


he 
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cisions, with Calhoun, however, were to follow neither habits nor - 
expediency, but were to be based upon positive principles. The 
state. as Calhoun saw it, is composed of individuals—nct in isola- 
tion, but organized as ‘‘zreat interests.’’? The assent of all the 
great and distinct interests must be given to the measures of the 
government. 

. . there are [he says] two different modes in which the sense of the 
community may be taken; one, simply by the right of suffrage, unaided ; 
the other, by right through a proper crganism. Each collects the sense 
of the majority. But one regards numbers only, and considers the whole 
community one unit, having but one common interest throughout; and 
collects the sense of the greater number of the whole, as that of the com- 
munity. The other, on the contrary, regards interests as well as num- 
bers; considering the community as made up of different and conflicting 
interests as far as the action of the government is concerned; and takes 
the sanse of each, through its majority or appropriate organ, and the 
united sense of all, as the sense of the 2ncire community. The former of 
these I shall call the numer cal, or absolute majority; and the latter, the 
concurrent, or constitutional majority. a 

The most elaborate and systematic direct treatment, in the 
English language, of the institution and use of majority deci- 
sions in the process of constitutiona government is that of Sir 
George Cornewall Lew:s.4 The activities of government are 
_ classified by him as administrative, jadicial, legislative, and elec- 
toral, and he proceeds to a considaration of the question of ad- 
visability of deliberative group acticn in each of these activities. 
In groups ‘exercising judicial and administrative functions, a 
plurality of members ‘‘insure a more careful and deliberative 
consideration of the question to be decided, on account of the 
diversity of opinions which are Hk2lr to be brought to bear upon 
it, as well as of the variety of appropriate knowledge and in- 
formation, and of individual character and disposition.” In mili- 
tary and naval affairs, however, where rapidity of action and the 
concentration of responsibility are essentials, he finds that joint 
deliveration and consultation, and tke process of reconciling dis- 
cordant opinion by compromise anc modification of plans, lead 
to ‘slowness, irresolution, vacillaticn, and inaction.’ The con- 
clusion he draws is that a constisution will entrust the exercise of 
judicial and administrative pow2rs sometimes to one person, and 

“ Works, Vol. I, ‘(A Disquisition on Gavernment,’’ ete. 

- # Works, Vol I, p. 28. Italice are thcse of she present writer. 
“9p, oit., Chap. 7. bid, p. 197. 
“ 1bid., pp. 199-200. 
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sometimes to a group, according to the nature of the functions 


to be-performed.* The advantages of corporate action also exist 


with respect to a legislative body, and unless à dictator volun- 
tarily chosen by the people is to be considered a popular form of 
government, without the corporate action of the ‘‘supreme see 
lature” a popular constitution cannot exist.®° 

. Granting the desirability of corporate action, the. problem im- 


mediately arises as to the mode by which decisions are to be ` 


reached. In courts of justice and administrative bodies cohsist- 
ing of only a few members, it may sometimes be possible to em: 


ploy unanimity, but in thé case of legislative assemblies. unanim- ` 
ity is impossible. To require unanimity would be to renew the - 


evils of-the tribunes’ power in Rome, or the Liberum veto of 
Poland. Such a mode of procedure places the assembly at the 
mercy of any perverse faction or corrupt person.. Hence, it has 
been found inexpedient to require the consent of more than a 
majority in legislative assemblies.” In the exercise of the elec- 


toral function—in the choice of a candidate by the majority of a- . 


popular eee aaa ate 18 Mur also to employ a majority 
decision.” 
“Nobody,” however: says Lewis, ‘supposes that gach a Jed. 


_ sion does more than determine the legal questions; nobody imag- 
ines that. it concludes the moral question of what ought to have : 


been the decision... it hardly raises a presumption in favor of the 


. winning side.’* There is, he adds, no infallible security for the 


~~ 


right decision of practical questions of politics; as in other mat- 
ters. The necessity of recourse to such a device arises from the 
nature of political government and the expediency of a coercive 
supreme power which it implies. Whenever the ultimate decision 
is vested in a group, there is, by the supposition, no ulterior au- 


thority to weigh opinions; hence nothing remains but to count | 


heads. | ~ ; 
Lewis finds, however, iiig there are ‘several conditions and 


-™ Ibid. p. 202. | MIb., pp. 202-208. 

" Ibid., pp. 204-207. 

8 Zbid., p. 225. But Lewis ridicules the idea that a representative is to be oai 
merely as an envoy of his constituents, ‘entirely bound by instructions. “An attempt 
to govern the United Kingdom by polling every constituency, upon all questions in- 
volyed in the daily business by Parliament, is so manifestly absurd that the mere state- 


ment of it is a sufficient refutation.’’ Pp. 268-272. i PE = 


= Ibid., p. 212. 
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characteristics of corporate action that tend to modify the sim- 
ple counting of heads, that tend to guide the group to a right de- 
cision, and that give a considerable weight to the opinions of the 


“more ccmpetent members. There is always a possibility that the 


nT Seat 


-members of a body will be guided by the opinion of their more able 


and better informed colleagues; and this is especially true in ad- 
ministrative and judicial bocies, beceuse -he practice among civil- 
ized nations is to select members of sac bodies with a view to 
their special capacities and fitness along :udicial and administra- 
tive lines. In legislative bodies, decis:ons are commonly preceded 
by lengthy debates in which the opirions not only of the wisest 
but also of those least informed are presented. ‘‘Hence, although 
each question is decided by the votes of the majority, the votes 
of the majority are generally determined by the opinions of the 
minority.’ 

Several methods, says Lewis, have been tried in order to elimi- 
nate the evils of counting mere numbers. History affords in- 
stances in which opinions have been weigh2d instead of counted. 
Thus, the methods of voting by composite units, and the giving 
of a plurality of votes to certain members of the body politic, have 
aimed at tne elimination of numbers. But -hey have been found 
unworkable. Necessity has made numerical-majority decisions the 
principle underlying corporate action. it is an imperfect method, 
but the best that can be devised. 

The device of constitutional zovernmert theory does not con- 
sider the majority device either as the prineiple of democracy or 
as a descriptive general account of the »psration of government 
in relation to the electorate or ‘‘the psovle.’’ It is rather held to 
be a convenient method for decision-making in the processes of 
constitutional government. The electorate, the legislature, ad- 
ministrative boards, courts, and other lega‘ly-established groups 
charged with performance of definite governmental functions do, 
or may, make use of it. Decisions so reecked are considered as 
not necessarily embodying greater force, greater wisdom, .or 
greater ethical validity. Indeed, a nakec numerical expression, 
unclothed by other factors that affect decision-making, stands 
suspect. In order to pass upon tha ethics of a majority decision, 
the question must be raised and answered as to how the majority 
came to its decision. 

_ % Ibid., p. 216, 


JUDICIAL ORGANIZATION AND PROCEDURE 


1 


EDITED BY WALTER F. DODD 
Yale Law Sohool, 


_ The Self-Governing Bar. ‘'In the large city of today, there are thou- 


sands of lawyers, but there is no bar.’ With this remark, Roscoé Pound 
- five years ago called attention to the situation which had resulted in the 
United States from the absence of a corporate profession equipped to ad- 
minister discipline and govern itself. The presence in all communities of 
. lawyers whose character or equipment rendered them unfit to practice 
had brought the entire profession into: disreXute and had contributed 
largely ‘to the encroachment of banks, trust companies, and other lay 
- agencies upon the legal field? Absence of adequate organization repre- 
sentative of the entire bar prevented the lawyers of the country from 
exerting effective influence and leadership in politics and government— 
a weakness which manifested itself particularly in attempts to obtain 
legislation designed to improve the administration of justice through pro- 
cedural reform, court reorganization, or changes in substantive law. Lead- 
ers of the profession have time and again asserted that the United States 
is the only progressive nation in the world. without an integrated, self- 
governing bar. ‘‘In no state,’’ remarked James Bryce, ‘‘does there exist 
' any body resembling the English Inns of Court, with the right of ad- 


mitting to the practice of public advocacy and of exercising a disciplinary 
jurisdiction; and in few have any professional associations resembling ~ 


the English Incorporated Law Society obtained statutory recognition. . 
Being virtually an open profession, like stockbroking or engineering, the 
profession has less of a distinctive character and corporate feeling than 
the barristers of England and France have, and perhaps less than the; 
solicitors of England have.’” 

The Canadian Bar. In Canada, the bar has from the a been a 
gelf-governed and self-disciplined body. In 1797, the lawyers of Upper 
Canada (the present province of Ontario) were authorized by statute to 
organize themselves into a Law Society, which was incorporated in 1822. 
A similar organization now exists in every Canadian province, the western 
provinces having had some form of statutory. organization from the time 
they were given autonomous government. The Law Society of Upper 


TétThe Crisis in American Law,’’ Harper’s Magazino, January, 1926, FRS in 
10 Journal of the American Judicature Society, 5. 


For a recent discussion, see Frederick O. Hicks and Elliott R. Katz, ‘(The ‘Pras. 


tice of Law by Laymen and Lay Agencies,’’ 41 Yale Law Journal, 69 (orota 
1981). . 
à The American Commonwealth (N.Y.;:1911), Vol. IE, p. 669. 
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Canada is governed by a representative body composed of thirty Bench- 
ers elected every five years by vote of the barristers in the provinee. Col- 
lectively, the Benchers form Convocation. Membership in the society is 
inclusive, every barrister and ‘solicitor paying an annual fee to the or- 
ganization and being subject to its discipline* Convocation fixes the 
standards of legal education, conducts examinations, and calls to the bar. 
A term of articled clerkship, is prescribed before admission is granted.” 
The courts exercise no control whatzver over admission to the bar or over 
discipline. ‘‘Starting with legal and acequate powers,’’ the lawyers of 
Ontaria ‘‘never permitted their bar to become spotted with ignorant or 
- rascally members.’ As a result, it 13 said that Canadian lawyers are less 
given to sharp practices and breaches of professional honor than are 
their brothers in the States. There is n> such demoralizing competition 
as often leads to an early loss of conscientious seruples on the part of the 
young practitioner in this country; hence members of the bar are more 
~ highly respected and the profession functions more effectively, partic- 
ularly in the conduct of litigation and administration of justice.’ 

The Early American Bar. For a time, it seemed that in thé United 
States elso the English model might be followed in creating an integrated, 
autonomous; self-disciplined bar. In some of the seaboard states, there was 
an approach to a collegiate organization of lawyers. During the colo- 
nial period, legislative bodies, following the custom then prevailing in 
England, placed in the hands of the judges the function of admitting 
lawyers to practice in the local courts. In parts of New England, however, 
the judges permitted each county bar to exercise control over its own 
members. In Massachusetts, the Suffolk Bar, in 1771, adopted a regula- 
tion requiring that the consent of the bar should not be given to any 
` young gentleman who did not have an education at college, or its equiva- 
lent in the judgment of the bar. In 1780, the same organization voted 
that no gentleman should take a student into his office for a less considera- 
tion then one hundred pounds sterling, and in 1783 that no lawyer should 

*In Canada, the distinction between barr-sters and solicitors is no longer of 
particular significance; most lawyers belong tc both classes and engage in the 
genéral practice of the law. Calling in spec:al trial counsel is no more common 
` than in the United States. 

‘The Law Society also maintains the law school at Osgocde Hall for training 
prospective members of the bar and appoints the principal, the lecturer, and the 
@xAMIMNeETSs.’ s i 

‘Editorial, ‘An American Bar in the Makirg,’’? 10 Jour. Am. Jud. 800., 108. Also 
Herbert Harley, ‘‘Ontario Courts end Procedure,” 12 Mich. Law Rev., 447. 

"In addition to the law societies, waich are concerned solely with matters of 
a légal and business nature, there exist exclisive and voluntary bar associations, 


modeled after those in our states, to conduct general meetings and promote social 
relations. T 


472 THE AMERICAN POLITICAL SOIENCE REVIEW 
: \ 


in the future have more than three students in his office.* In 1768,:the Es- 
sex Bar adopted a rule, later adopted by other Massachusetts county bars, . 
that no lawyer should take young gentlemen to study with him without 
‘the previous consent of the bar; that a lawyer should ‘recommend no per- 
sons to admission as Inferior Court attorneys without three years’ study 
with some barrister, no persons to admission as attorneys in the Superior 
. Court who had not, also; been admitted at the Inferior Court at least two 
years; nor should he recommend persons to admission as barristers until 
they had been through the preceding degrees, and had been attorneys of 
the Superior Court for at least two years.° In New Hampshire, a state 
_ bar association in 1788, and again in 1805, adopted elaborate ‘‘ General 

Regulations for the Gentlemen of the Bar,” prescribing, among other 

things, that no lawyer should réceive more than three students in an 
office or receive any student without the consent of the county bar.1° Other . 
_ states had similar restrictive provisions regarding admission, sometimes 
formulated by bar associations and sometimes prescribed by rules of 
court or by statute. Admission requirements had been somewhat lax in 
New York at an earlier period, but after 1770 as ‘‘the bar became more 
compact in its organization and assured of its power, it gradually estab- 
lished very rigid rules, fixing requirements for office study-by students 
desiring admission as lawyers.’’* Such rules tended to establish the bar 
as more and more of an educated guild. This condition, however, was 
not destined to last long. 

The existence of a self-perpetuating class of lawyers, enjoying spe- 
cial privileges, did not accord with the dominant political philosophy 
of the early half of the nineteenth-century. As Mr. Alfred Z. Reed has 
said in his volume on legal education, ‘‘the attempted development of 
a virtually independent bar, under cover of this judicial control, was 
contrary to the spirit of our developing institutions.’ In another pas- 
sage, he states: ‘“Democratic desire to keep the privileges of practicing 
law within the reach of the average man accordingly reinforeed the 
natural tendency of a unitary state to keep governmental functions un- 
der its own control, and so prevented one feature of the traditional Eng- 
lish system—that of a self-determining bar—from securing permanent 
lodgment in this country.’ This was particularly true in the states 
west of the mountains, where the democratic impulse was strongest. 
Control over admission of lawyers to practice passed from'the bar to the 

* Charles Warren, A History of the American Bar, p. 200 (N-Y., 1913). 

° Ibid., p. 196. . : *Ibid., p. 200. : 

u Ibid., p. 196. | | | 

4 Alfred Z. Reed, Training for the Publio STOLEN of the Law, p. 37 (Bulletin 


15 of the Carnegie Foundation, 1921). 
» Ibid., p. 28. 
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bench, and was exercised by such cout or courts as the legislatures of 
the various states chose to designate. Hence, while the number of law- 
yers rapidly increased, there was no ccrporate profession with’ adequate 
powers of discipline and self-governmint. 

A century ago, the close personal relationship of the’ OEN with 
one another and with the bench served to maintain reasonably high 
standards in the profession. Even today, in rural communities, the same 
factors operate to restrain in some degree the less scrupulous members 
of the bar; but in the cities this condition does not exist. Attempts of 
the bench to govern the bar are largely unavailing. A large part of the 
lawyer’s work is now done in his office or elsewhere outside of the court 
room, and the number of lawyers is so large that there is no possibility 
of effective control by the courts. On this point, Judge Clarence N. Good- 
win of Chicago has said: ‘‘It has been my privilege to sit upon the bench 
both in the trial and appellate courts, and I know how impossible it is 
for those in that isolated position to exart any practical control over the 
actions of the thousands who constitutes the bar. Naturally, the only ef- 
fective action courts are able to take is upon information submitted to 
them, usually by the voluntary bar associations, and if we ere frank with 
ourselves, we must admit that such efforts at bar government have been 
in the greater part & failure.’"14 

Voluntary Bar Associations. A reccgnition of the low standards of 
professional conduct and a feeling of responsibility on'the part of the 
more respectable practitioners led, during the latter part of the nine- 
teenth century, to the organization of voluntary bar ass2ciations—na- 
tional, state, and local. The first organization of the kind was started in 
New York City in 1870. Within a short time, the example was followed 
‘by Cleveland, Cincinnati, St. Louis, end Chicago. The first state bar 
association was organized in New Hampshire in 1873. By the summer of 
1878, there were eight city and eight state associations in twelve states, 
with forms of organization patterned efter that of the Ber Association 
of the City of New York." In 1916, there were forty-eight state and 
several hundred local bar associations. In many of them, particularly 
in the eastern states and cities, an effort was made to select members 
on the basis of moral fitness, but in otrers membership was open to all 
lawyers desiring to join and willing to pay dues. In 1915, it was esti- 
mated that the aggregate membership af all of the state associations was 
about 25,000, or twenty per cent of tae total number of lawyers. A 
majority of the local associations were formed and maintained for the 

# Address delivered before the annual meet-ng of the New York State Bar Asso- | 
ciation, January 20, 1922, New York ity, printed in 5 Jour. Am. Jud. 8oo., 18L 


15 Alfred Z. Reed, Training for the Public Profession of the Law, p. 206. 
u Am, Bar Assoc, Jour. (October, 1915), p. 564. 
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promotion of social intercourse among lawyers and for the establish- 
ment and maintenance of law libraries, as well as for the restoration of 
ethical standards to the profession. 

Those associations organized on a selective basis were fairly refi 
not to admit or retair in membership the unworthy. elements in the pro- 
fession, to the end that the younger lawyers might look upon affiliation 
with the groups as a badge of professional attainments and high moral 
charact2r. In addition, they endeavored to keep watch on practitioners 
outside the fold by maintaining grievance committees, which succeeded 
in. procuring the disbarment of some of the worst offenders. In urban 
areas, the city associations were able to accomplish more in the way of 
discipline than did the state organizations. The latter were primarily 
concerned with the more efficient administration of justice, and to this 
end socght to obtain appropriate legislation. 

In spite of some substantial achievements to their credit, these volun- 
tary ber associations proved disappointing to many professional lead- 
ers, By reason of clique control and the relatively small proportion of 
lawyers belonging to them, they could not be regarded as representative 
of the profession as a whole. Hence, such recommendations as they made 
to legislative bodies were usually regarded as emanating from a small 
and not particularly important group of practitioners, and for this reason 
received scant respect and attention. Nor were they more successful in 
their efforts to restore public. confidence in the legal profession through 
enforcement of high standards o2 professional conduct. Lack of official 
status and a relatively small enzollment, comprising not more than a 
fourth of the profession, have stood in the way of effective disciplinary 
action. 

Movement for Statutory Integration. The extremely de progress be- 
ing made by voluntary organizations in pürging the profession of un- 
desirable elements, and the failure of the bar to regain its lost leadership 
in public life, convinced some of the leaders of the profession that an 
inclusive professional organization should be effected by means of legis- 
lation. It was perhaps natural that one of the first proposals suggested 
the incorporation of existing state bar associations, with provision for 
inclusive membership. Accordingly, the American Judicature Society, in 
1918, prepared and published a draft of a bar organization act pro- 
viding for incorporation, with democratic control through a representa- 
tive board of governors with large executive powers over admission to 
practice, discipline, and disbarmant. Later, the Conference of Bar As- 
sociation Delegates, at a meeting in Poston) in 1919, appointed. a commit- 


* Published in 2 Jour. dm, Jud. Soo., ie 
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tee on state bar organization, with Judg2 Goodwin as chairman. At the 
meeting of the Conference in St. Louis m August, 1920, this committee 
submitted a report! in which it endorsed the creation of state bar or- 
ganizations which should be inclusive of the entire bar and possess broad 
powers of admission and self-government, but disagreed with the pro- 
posal to incorporate existing bar associations. The committee entertained 
some doubt concerning the power of a legislature to compel a lawyer to 
become a member of such a corporation against his will. It further called 
attention to constitutional provisions in some states prohibiting the erea- 
tion of corporations by special act. These difficulties led to an analysis 
of the legal situation, and as a result the committee came to the follow- 
ing conclusion: (1) members of the supreme court bar of a state are 
officers of the court and have a decinite legal status as a part of the state 
government; (2) they are the advising end moving officers of the court, 
just as the judges are its deciding and decreeing officers; (3) the re- 
sponsibilities of lawyers for their actions in court are the responsibilities 
of government officials, and not those of private citizens; (4) hence, 
what is needed is not the transforming of an existing state bar associa- 
- tion into a corporation created by specal statute, but legislative action 
providing for the organization end functioning of the state supreme 
court bar in legal recognition of the fact that the existing bar is a body 
politic and an integral part of the jucicial machinery of the state. A 
model bar act, based on this analysis, was dfafted by Judge Goodwin’s 
committee and published in the Journal of the American Judicature 
Society for December, 1920. 

By this time, the movement for stetutory integration was making 
surprising headway in a number of states. In 1921, draft acts were ap- 
proved by state bar associations in Ohio, Florida, and Michigan, and 
submitted by them to their several state legislatures. The Nebraska 
State Bar Association, at its conventicns in 1920 and 1921, approved 
the principle of a state bar officially organized by legislative action, but 
declined to take favorable action on the draft submitted by its com- 
mittee. In other states, proponsnts of the plan were organizing active 
campaigns. The most serious op22sition was encountered in Illinois and 
New York. In the latter state, the important local associetions in New 
York City, the Association of the Bar of the City of New York and 
the New York County Lawyers Association, were largely hostile. At 
a special meeting of the Conference of Bar Association Delegates in 
Washington in 1926, the chairman, Mr. Charles Evans Hughes, in his 
opening address,’® referring particularly to the opposition in New York, 


u Tbid., p. 88. 
» Partially reported in 10 Jour. Am. Jud. Sos., 13. 
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stated that the objections sprang from two fears: first, the fear that 
the plan would not work; and second, the fear that it would work. With ` 
reference to the first, he remarked: ‘‘It is said that you cannot over- 
come the inertia of a great number of lawyers who do not feel their 
respousibility. . . . You can’t legislate into lawyers a sense of their 
duty. You can’t compel them to recognize standards by making them. 
members of a state bar organization.’’? The second objection, he said, 
arose from a fear on the part of the local associations that the less respect- 
able element of the bar, whom they considered unfit for equal partici- 
pation. would gain control of an inclusive organization. They were fear- 
ful, moreover, lest their voluntary organizations, with their properties 
and other facilities, would be submerged and lose their identities in the 
larger movement. Only through these associations, they thought, could 
the gains already made be retained and further progress achieved.*° 

However, if New York and the other states with large urban centers 
_ were reluctant to attempt statutory integration, there were other com- 
monwealths that were willing to make the experiment. The first of these 
was North Dakota, where the state bar association, in 1921, submitted 
to the legislature a draft act providing for incorporation of the entire 
bar of the state, following as closaly as possible the Canadian legislation 
on the subject. The legislature rajected this measure, but passed in its 
place a brief and simple act creating the Bar Association of the State 
of North Dakota, making all practicing lawyers members, and provid- 
ing for organization and self-gcvernment, but not specifically giving 
any power over admission or discipline of members. Although the lead- . 
ers of the integration movement would have preferred a more compre- 
hensive measure, they were nevertheless delighted that one state at least 
had offizially established a self-governing bar with inclusive membership. 

Two years later, statutes were passed creating integrated bars in Idaho 
and Alabama. The Idaho act, however, was subsequently declared un- 
constitutional by the supreme court on the ground that, in conferring 
corporate powers on the board of commissioners elected by members of 
the state bar, it violated the constitutional injunction against the crea- 
tion of.zorporations by special act.* The majority of the court saw noth- 
ing to prevent the legislature from providing by general law for the 
voluntary incorporation of the Idaho state bar, but declared that the 


= The controversy in New York gave rise to a series of articles in the New York 
Law Review. Julius Henry Cohen set orth the advantages of an all-inclusive bar 
in ‘‘The National Call for the Organization of the Bar,” 4 New York Law Review, 
81 (Mareh, 1926) and 135 (April, 1926). William D. Guthrie set forth the dis- 
advantages in ‘‘The Proposed Compulsory Incorporation of the Bar,’’ ¢bid., 179 
(March, 1926), and 228 (April, 1926). | 

z Jackson v. Gallet, 59 Idaho 382, 228 Pac. 1068, 
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state could not ‘‘force its bounty on private persons by incorporating 
them without their consent and against their will.’’ If lawyers were to 
be singled out and incorporated by special act, the court could see no good 
reason why similar action could not b2 taken with reference to plumbers, 
carpenters, or members of any other trade or calling. The objections of 
the court, however, were overcome ky an amended act passed in 1925 
which recognized that the practice of tha legal profession was a privilege 
, granted by the state, and created an in2lusive state bar for the purpose 
of protecting the public against ‘‘unprofessional, improper, and unau- 
thorized practice of law and unprofessional conduct of members of the 
bar,’ 

The New Mexico legislature passed a state bar act in 1925. In Cali- 
fornia, in the same year, a thoroughgoing and intensive campaign of 
several years’ duration led to the approval of a proposed act by the state 
bar association and its passage by the state legislature. Success was 
temporarily postponed by Governor Richardson’s veto, but the measure 
was again passed in 1927 and signed sy Governor Young. Nevada in 
1923 and Oklahoma in 1929 adopted state bar acts substantially the 
same as the California measure. A further advance was made in 1931, 
when Utah and South Dakota*® wera added to the list of states with 
self-governing bars. In the same year, state bar acts were passed by the 
legislatures of Arizona and Wyoming, only to meet with executive ve- 
toes. It is anticipated that further efforts in both states will prove suc- 
cessful. In 1932, bar bills will be introdaced in Kentucky, Virginia, and 
Mississippi. In 1933, it seems likely that Oregon, Washington, Michi- 
gan, Ohio, Texas, and possibly Minnesota, will be on the list. 

Machinery of the Self-Governing Bar. All of the state bar acts except 
those in North Dakota and South Dakota provide in detail the govern- 
ing machinery, together with the marner of electing officers, their num- 
ber, qualifications, terms of office, powers, and duties. The act of North 
Dakota refers to a president and secrecsary-treasurer, having otherwise 
left the question of organization to be 3ettled by the state bar association ; 
the South Dakota act provides for a board of commissioners, also having 
left other details to the state bar. In the other seven states, each act cre- 
ates a representative governing board, known as the board of governors, 
or the board of commissioners, of ths state bar. The number of board 


The constitutionality of the amended act was sustained in the case In re Ed- 
wards, 45 Idaho 676, 266 Pac. 665, 

# The draft act approved by the Soutk Dakote State Bar Association, and submitted 
to the legislature, closely resembled the Califorma law, but it met with such strenuous 
opposition in the legislature that during the cosing hours of the session there was 
introduced and passed a substitute measure similar to the skeleton organization law 
of North Dakota. 
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members varies from three in Idaho to twenty-one in Alabama. District 
representation is provided for, w-th judicial districts or circuits serving 
as geographical units, except in California, where governors are elected 
from congressional districts, and in Nevada and Idaho, where they are 
selected from districts formed of groups of counties. In both Oklahoma 
and California, there are also four members elected from the states at 
large. In Nevada, the term of office is one year, and in Oklahoma one 
year for district governors and four years for governors at large. In ` 
other ‘states, provision is made for overlapping terms of three years, ex- 
cept in California, where the term is two years. Detailed provisions cover 
nominations by petition and voting by means of ballots sent through the 
mail. Governors or commissioners receive no compensation except mileage 
and expenses. In each state except Alabama, where the president is 
elected by the state bar at its anrual meeting and need not be a member 
of the board, the president and vize-presidents are chosen by the board of 
governors from their own number; a secretary and treasurer, or secretary- 
treasurer, are also selected by the board, and ordinarily need not be mem- 
bers of the state bar. Provision is made also for the creation of commit- 
` tees, sometimes called local administrative committees, whose principal 
function is to conduct hearings in disciplinary matters, thereby supplant- 
ing the grievance committees of the voluntary associations. 

Admission to Practice. From tie beginning of our history, except for 
the early and comparatively short existence of inclusive self-governing 
bars in some sections along the Atlantic seaboard, our courts and legis- 
latures have exercised complete control over. admission to the practice 
of law and over the discipline of awyers. As a rule, the legislatures have 
preseribed requirements and standards of. admiséion and authorized the 
. courts to admit applicants who have: demonstrated their ability to com- 
ply with such standards and requirements. More recently, boards of 
bar examiners have been established in a majority of states with author- 
ity to conduct examinations ani certify successful applicants to the 
courts for admission. While the rarious state bar acts have entrusted to 
the bar itself important functions in this connection, there has nowhere 
been a willingness on the part of legislatures to confer the same jurisdic- 


‘ . tion over admission which the Canadian law societies enjoy. The legisla- 


tures in some states have insisted on reserving the right to fix educa- - 
tional requirements, and in no instance has the state bar been authorized 
to admit to practice. At present, under the state bar acts, the governing 
boards are generally empowered to determine by rules the qualifications 
and requirements for admission. subject to approval by the supremé 
courts. In Alabama, however, educational qualifications and the subjects’ 
to be examined upon must be fixad by law. In Idaho and Utah, the gov- 
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erning boards are required by tae state kar acts to conduct examinations; 
but elsewhere they are authorized to create and appoint examining com- 
mitvees for this purpose. In no state can the bar authorities do more than 
recommend candidates to the courts for admission. 

Under the California act as originally passed, the board of governors 
was given power to determine qualifications for admission, subject to 
approval by the supreme court. But in 1€29 this grant of power was elimi- 
nated by an amendment providing that eny person over twenty-one years 
of age might apply for admission upon presentation of satisfactory testi- 
monials of his good moral character, together with satisfactory proof 
that he had diligently and in good faith studied lew for et least three 
years. Once more, the bar was ‘‘made sate for democracy.’’ The supreme 
court, however, stepped into the breach, holding that certain code sections 
prescribing standards of admission prior to the passage of the bar act 
were still in effect. Furthermore, the court, while conceding the power 
of the legislature to prescribe tha procedure to be followed in matters 
pertaining to admission, expressed the opinion that no legislative act 
would be valid which would ‘‘substantially impair the constitutional 
powers of the courts, or practically defeat their exercise.’’** This ex- 
pression was in accord with a doctrine oz relatively modern origin, based 
on the principle of separation of powers, to the effect that the power of 
admitting lawyers to practice is a part of the judicial power, in the 
exercise of which the courts cannot, under the state constitutions, be 
controlled by legislatures. The criginal bar act had required the supreme 
court’s approval-of rules regarding qualifications for admission, and 
the court regarded. this as an indirect way of saying that the qualifications 
. wera fixed by the authority having power to make orders of admission. 
At most, the committee of bar examiners of the state bar was an effective 
aid to the court in the performance of its important function of admitting 
to practice, without which the work of sifting the increasing number of 
applizants could hardly be performed. Bat the court insisted on its power 
to admit an applicant even though he had been rejected by the bar ex- 
aminers. However, notwithstanding that the action of the committee 
was merely recommendatory and not Hinding on the court, the latter 
would not exercise its power in contravention of the adverse recom- 
merdation of the committee unless a ecnvincing showing was made by 
- the applicant that the action had not been based on sound premises and 
' valid reasoning. | 

Discipline. Except in North Daxota and South Dakota, all of the state 
bar acts confer rather broad powers of discipline on the state organiza- . 
tions. The governing boards are empowered to formulate rules of pro- 


#Brydonjack v. State Bar, 208 Cal. 439, 281 Pac. 1018. 
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fessional conduct, subject to the approval of the supreme courts, and to 
take necessary steps for their enforcement. To this end, the governing 
boards are authorized to receive and investigate complaints, conduct 
hearings, and take appropriate disciplinary action by publie or private 
reprimand, suspension, or disbarment. The boards, as well as local ad- . 
ministrative committees, may administer oaths and compel the attend- 
ance of witnesses and the production of documentary evidence. In each 
act, rights of an accused member are safeguarded by provisions requir- 
ing reasonable notice, representation by counsel if desired, and compul- 
sory attendance of: witnesses on his behalf. Local administrative com- 
‘ -mittees are commonly utilized to conduct hearings, make findings, and 
report to the governing boards’ In Utah and Idaho, the bar acts ex- 
pressly provide that the boards shall merely investigate and pass on 
complaints and thereafter report their findings and recommendations 
to the supreme courts for further action; and the supreme courts of 
_ Nevada and California have read a similar provision into the acts of their 
states., Under the acts of each of the other states, the governing board 
itself may take disciplinary action, subject in every case to the right of 
the accused to obtain a review in the supreme court. 

In California, objections were urged to the exercise of te 
powers by the governing board, on the grourid-that the legislature had 
violated a constitutional provision designed to keep the three depart- 
ments of government separate. By creating a tribunal with jurisdic- 
tion to hear and determine cases involving professional misconduct, the 
legislature, it was. argued, had encroached on the domain reserved to 
the judiciary. In meeting this objection, the supreme court employed 
an ingenious bit of. judicial construction. Although Section 26 of the act 
pldinly gave the board of governors power to discipline members by 
reprimand, suspension, or disbarment, and provided for judicial review 
of its action, the supreme court held that the board was merely an inter- 
mediary agency created for taking evidence and reporting its findings - 
to the court, and that its decision was purely ‘‘recommendatory.’’ Dis- , 
barment or suspension could be effected only by an order of the supreme 
‘court. Hence, the board of governors was exercising neither judicial 
nor quasi-judicial functions.** The same reasoning was adopted by the 
supreme ‘court of Nevada in a similar case.* The supreme court of New 
Mexico likewise declared that disbarring an attorney is a function re- 
served to the courts, and one which the legislature cannot confer on the 
governing board. Hence a lawyer was held not guilty of contempt for 
violating an order of the board disbarring him from practice.* PE 

= In re Shattuck, 208 CaL 6, 279 Pae. 998. 


*In re Scott, 298 Pac. 291. on 
“In re Royall, 88 N.M. 386, 268 Pae. 570. 
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But if final judgment is reserved to supreme courts, both as to admis- 
sion and discipline, at least these tribunals are in sympathy with efforts 
to improve professional standards. As the state ‘bars, by perfection of 

. their machinery and conscientious and efficient discharge of their func- 

* tions, entrench themselves in public favor, it seems almost certain that 
the courts’ approval of bar rules and decisions will in nearly all cases 
be purely perfunctory. 

Observations. It is too early as yet to pass final judgment on the self- 
governing bar in the United States. There is every indication, however, 
that it has won the support and confidence of a vast majority of lawyer- 
members. Control and leadership have been placed in capable hands. 
Fear of domination by the less respectable practitioners has not been 
realized. If, in the long run, it should become more and more difficult to 
enter the legal profession, at least the public is not likely to shed tears 
over an institution calculated to limit the number of lawyers. 

Fear was expressed lest local bar associations would lose their identity, 
or perhaps pass out of existence under an official state bar régime. 
Fortunately, a test has been afforded in at least one state having large 
cities and strong local associaticns. Experience in California is enlighten- 
ing. In Los Angeles, a very strong and active bar association has existed 
for many years. Relieved in large measure of the burdensome work of 
discipline, which is usually beyond the powers of such hodies, this or- 
ganization is now in a better position to carry on its other work and is 
devoting itself in large part to social activities and to affording assistance 
to voters in nominating and electing approved candidates for judicial 
office. 

There were some people, also, whc feared that an inclusive bar would 
prove to be a flabby organization composed of discordant elements in- 
capable of coordinated action. But there are indications that this type 
of organization is more influential than a voluntery bar association in 
obtaining legislative action. In 1931, the California legislature enacted 
without the slightest amendment a measure prepared and sponsored by 
the state bar, completely revising th2 corporation laws of the state. The 
actual work of revision was performed by a specialist in the field who 
was employed and paid by the organization. The ald state bar associa- 
tion would almost certainly have been unable to carry out such a pro- 
gram. Lack of funds would have been a serious handicap—a substantial 
part of the annual income would have been required to pay the expense 
-of preparing the draft. Compulsory payment of dues by every lawyer 
in the state, however, affords the official bar an income several times 
larger, and sufficient to finance its activities. 

The work of reforming the legal profession through maintenance of 
high standards of admission and enforcement of adequate rules of pro- 
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fessional conduct will obviously not effect any far-reaching changes in 
the space of a few years. In the meantime, thesé matters will no doubt 
occupy much time and attention; but in the long run the self-governing 
bar must justify itself principally as an effective means of meeting the 
public responsibilities of the profession. Codperating with other public 
agencies, particularly the judicial eouncil, it must labor for vitally neces- 
sary improvements in civil and criminal procedure and judicial organi- 
zation and administration, and must assume large responsibility for 
needed changes in the substantive law. Proponents of the movement are- 
heartened by the fact that in every country where the administration of 
justice has been strikingly improved, the autonomy and esprit de corps 
of the bar have been permanent underlying factors. 
G. W. ADAMS. 
University of Oalifornia at Los Angeles. 


_ The Federal Judicial Conference. The Conference held its ninth an- 
nual meeting in Washington on October 1-3, 1931.1 Authorized by the 

Judiciary ‘Act of September 14, 1922,? the conference of the senior cir- 
cuit Judges with the Chief Justice of the Supreme Court and the Attor- 
ney-General has become an established part of the judicial system of the 
United States. The reports of these conferences are to be found in the 
annual reports of the Attorney-General, beginning in 1924. The 1922 and 
1923 reports may best be found in tie Tèxas Law Revew, Vol. II, pages 
445 and 448, and in the Journal of the American Judicature Society, 
- VoL VIIL pages 85 and 92. In view of the general inaccessibility of the 
reports of the Attorney-General to the legal profession, it has been sug- 
gested that they be published in the Supreme Court Reports. The sug- 
gestion has not as yet, howevér, been adopted. 

The annual gathering of the circuit judges, long desired by the late 
Chief Justice Taft,? and by various bar associations, has added much . 
to the knowledge of federal judicial statistics, and has gone far toward 
relieving congested dockets and overworked judges through recommenda- 
tions to Congress and alterations in judicial administration. The seri- , 
ousness with which it has attacked its work and the value of its recom- 
mendations to Congress have long since overcome the grotesque fears 
of those who urged that the ‘‘annual junket to Washington’ would 
‘place the judiciary in a self-seeking position, cheapen the bench, result 
in propagandist campaigns, and break down the doctrine of checks and 
balances by making the Judiciary a legislature. 

1 See U. 8. Daily, Oct. 7, 1931. 

742 Stat. 837, 838; Bec. 218, Tatie 28, U. 8. Code. 


262 Cong. Eeo., 203. 
4 Mr. Lea of California, 62 Cong. Eso., 204. 
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In view of the diffeulty of determining accurately in Congress the 
need of creating additional district and circuit judgeships, establish- 
ment of which was perennially urged dy the Department of Justice and 
the bar associations, Congress crdered the Conference to gather statistics 
relative to the nature, accumulation, and disposal of business in the dis- 
tricts and circuits. Accordingly, beginning with 1923, the annual report 
hes contained tabulations of ceses pending, commenced, and terminated 
under the four categories of (1) civil cases to which the United States 
is a party, (2) criminal suits, (3) private suits, (4) bankruptey pro- 
ceedings. While, unfortunately, uniformity of statistics has been attained 
only in the last three reports, the figures presented with regard to the 
- number of cases pending at the end of each judicial year point, to a certain 
extent, to the difficulties experienced by the courts in catching up with 
their dockets.’ 

The major labors of the Conrerenee have been concerned with the dis- 
covery and consideration of means of facilitating justice, casing the bur- 
dens of overloaded judges, and developing the mechanics of procedure. 
Each conference has returned notation of congested district court dock- 
ets, and the 1931 report has been the first to state that the circuit courts 
. ara ‘‘well up” on their arrears.” The eharg2 made in Corgress that the 
judicial statistics were inflated with ‘‘<lead eases’’ and designed to give 
the appearance of need for more judges, whereas in reality no such need 
existed,’ is not entirely fair. However, while the conference has recom- 
mended the creation of additional district judges and the erection of a 
new circuit,’ it has met the charge with regard to dead cases by urging 
the judges to use their discretionary power to delete all cases not ac- 
tively moved by counsel within one year.® The Conference has looked 
with favor upon the transfer of district judges from one district to an- 
' other within their circuits in order to relieve congestion.” Jt has, however, 
frowned upon routing judges out of their own circuits to relieve tem- 


“The following will give an idea of the number of cases pending in the federal 
courts : | 
Type 1985 1984 1985 1986 1987 1928 1989 1980 1881 
Civil .... 13,088 15,713 18,092 16,455 16,187 18,456 21,108 21,642 21,320 
Criminal 67,173 63,943 46,725 38,85& 35,246 31,500 31,353 27,895 35,849 
Private . 40,193 40,319 38,525 88,3668 38,370 89,351 37,503 36,776 37,151 
Bankruptcy 67,338 59,208 59,959 Incomplete. 58,870 58,802 66,423 61,410 

SU. 8. Daily, Oct. 7, 1981. | 

167 Cong. Reco, 10946. 

€ See report of 1928 conference, in Attcrney-General’s Report (1928), p. 4. .Con- 
gress partially met this request. The 1930 conference urged the Attorney-General to 
make a thorough investigation of the entire judiciary and its work. 

t See 1926 report, p. 7. The 1927 meeting “ound 40.73 pər cent of cases inactive. 

™Bee 1927 and 1928 reports. 
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porary situations in other circuits." Each circuit judge has been urged 
to equalize and adjust the pressure within his own circuit.* In this con- 
nection, the 1931 conference recommended that annual conferences of 
the judges of each circuit be ealled by the senior circuit judge. | | 

The Judicial Conference has made certain requests to Congress ‘de- 
signed to facilitate.and expedite the work of the individual judges. It 
was reported that certain judges were not adequately supplied with 
necessary or complete law books and court reports. Accordingly, the 
1923 session recommended that. Congress set aside a small sum for the pur- 
chase and supply of such necessary tools. Provision for more adequate 
secretarial aid for judges, and the appointment of a law clerk for each 
circuit, were solicited.“ The 1928 conference advocated alteration of 
existing mail regulations to enable judges to send an unlimited number 
and weight of manuscripts through the mail without charge.** Judges have 
been limited in the amount and weight of the matter which they may 
send free through the mails from the places where they are sitting to 
‘ their homes or to other places. where they hold court. 

On the mechanics of court procedure, the conferences have made im- 
portant suggestions to Congress. They have also wrought important im- 
provements through the rule-making power, control of dockets, and the 
discretionary jurisdiction of the, judges. Their efforts have been directed 
. at eliminating loop-holes in procedure and stopping undue delays in liti- 

gation. Particular attention has bheén devoted to eriminal, bankruptcy, 
and equity proceedings. The judges early noted a tendency to misuse the 
federal conspiracy statutes," causing delays and complexities through 
the introduction’ of parties and evidence from distant places. The 1927 
conference urged judges to advance all writ of error and habeas corpus 
eases involving crime as rapidly and as far on calendars as circumstances 
would allow. Limiting the present influence of attorneysover the selec- 
tion and empaneling of jurors has been suggested. In its place, a greater 
degree of control by the bench is being slowly inaugurated. Limitation 
of stays in mandamus to thirty days, pending appeal on certiorars, has 
been. suggested with a view to speeding up the process of appeal and 


i See 1981 report. Fears of a cí fying squadron, ?? “carpet bag,” pars have 
been at rest. 62 Cong. Reo.; 204. 

2 Recommendations of 1931 U. 8. Daily, Oct. 7, 1931. 

# Approved 1980, 1931. Adopted, though not ordered by law. 

“Seo 1925 report, pp. 7-8. Congress complied with the request. 

*Not yet provided for. Requested for the last four years. 

‘# Bee 1928 report, p. 4. | 

.F Ses 1925 report, p. 6. 

= See 1927 report, p. 7. 

“See 2 Texas Law Rev., 440; Kurezak v. U.B., 14 Fed. (24) 109 (6th Oir.). 
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ending indeterminate escape of sentence. Thorough examination of the 
possibility of more frequent waiver of grand jury has been ordered.” - 
Finally, change of prosecution of prohibition law offenders from the 
Treasury Department to the Depar:ment of Justice was urged by the 
Conference.* 

The judges in the Conference have taken a leading part in a movement 
for the reform of bankruptcy proceedings and laws. Study in coöperation 
with the American Bar Association and other organizations resulted in 
suggested amendments directed at dishonest bankruptcies.# In its 1924 
report, the Conference urged revision of the federal statutes so that ‘‘all 
_ judgments, decrees, orders, and prozeedings in bankruptcy shall be re- 
viewed by appeal only, and that to be speedily taken.’’** Following re- 
quests by the Conference, the Attorney-General reported to the 1931 
gathering that as yet the federal bankruptcy statutes fail to achieve | 
their central purpose, permit exploitation of the courts, and require radi- 
cal and general revision. The Conference accepted the report and is 
recommending to Congress such revision as will insure (1) more thorough 
examination of bankrupts, (2) more rapid liquidation and relief for 
wage-earners connected with the bankrupt, (3) appointment of more ef- 
ficient trustees and adequate representation of creditors, and (4) a larger 
measure of summary procedurs.”® 

In conclusion, it may be said that the fears expressed in Congressional 
debate concerning the establishment of the Federal Judicial Conference 
have failed to materialize. The Conference has become a valuable asset, 
_ rendering easier and more intelligent the task of Congress in providing 
adequate judicial machinery for the United States. The annual ‘‘junket’’ 
to Washington is resulting in = steady elimination of tke evils so de- 
plored by those who opposed tke creation of the Conference. 

Norman J. PADELFORD. 

Colgate University. | 

» See 1927 report, p. 7. It is interesting to note the adoption of this rule by 
Judge Wilkerson in the Capone income tax evasion case. N. Y. Times, Oct. 25, 1931. 

4 See 1931 report. 


7 See 1924 report, p. 1. 
F See 49 Am. Bar Assoc. Reports, 461. In 1925, the Supreme Court ordered sev- 


. eral of these recommendations to be enforced. See 867 U.S. 613; 238 U.S. 709. 


# See 1924 report, p. 1. 
* Report for 1931. See also editorial on report of Solicitor-General Thacher re- 
garding defects and proposals, N. Y. Times, Oct. 13, 1931. 


FOREIGN GOVERNMENTS AND POLITICS: 


The German Presidental Election of 1932,# The second regular pres- , 
idential election held in Germany since the adoption of the present consti- 
tution was completed on April 10, ‘following the failure of each of the 
Pye candidates to poll a majority cf the popular votes at the first election : 
‘on March 13. As a result of the election, President Paul von Hindenburg 
was reélected for another term of seven years beginning May 6. This 
election was important, first, because the Weimar constitutional system 
was threatened, and secondly, because the threatening force, Hitlerism, 
if victorious, not only presaged a profound change in the existing form 
of government in Germany, but might have been the prelude to internal 
strife, affecting the financial stake of the world in Germany, and possibly 
endangering international peace. E 

There were five candidates for the presidency in the first: election: 
President Paul von Hindenburg, the idol of many patriotic Germans, 
eighty-four years of age, military commander during the World War, 
elected president of the German Republic in 1925 against the opposition 
of the Social Democratic party which supported him in,the 1932 cam- 
paign; Adolf Hitler, leader of the National Socialists, first admitted to 
German citizenship on the eve of the election, forty-three years old, ora- | 
torical genins and expert in political propaganda; Ernst Thalmann, 
former transport worker, ambassador of Russian communism in Ger- 
many ; Theodor Duesterberg, former army officer, strategical candidate of 
the German Nationalists and the newspaper owner Hugenberg; and 
-Adolf Gustav Winter, political curiosity, at the time of the election serv- 
ing a jail sentence, elevated to candidacy by his own personal ambition 
and the credulity of a few thousand holders of worthless German cur- 
rency. Hitler, Thalmann, and Duesterberg were nominated by the Na- 
tional Socialist, Communist, and German Nationalist parties respectively. 
The nominations of Hindenburg and Winter were accomplished by special 
petitions requiring the signatures of at least 20,000 eligible voters. In the 
case of Hindenburg, the petition was cireulated by more than 1,100 Ger- 
man newspapers under the supervision of a special multi-party com- 

mittee, and ultimately contained more than 3,630,000 signatures! . 
= The outstanding issue of the campaign was Hitler. To elect or to de- - 


* The author of this note has spent the past year in research in Germany as sa poeta 
Science Research Council fellow, Man. Ed. 

1 Presidential nominations may be made in one of two ways: by petitions ed = 
‘20,000 eligible voters, or by & group or party proposal signed by only 20 voters, if such 
group or party has a representative in the Reichstag and received at least 500,000 . 
votes at the last pes: election. Gesetz über die Wahl des Reichsprisidenten, March 


6, 1924, par. 2. | 
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feat him determined the strategy of the party leaders and was the thought 
uppermost in the minds of the 37,889,628 voters who went tə the polls on 
March 18, and of the eighty-three per eent of qualified voters who took 
part in the election on April 10. But there were also racial, religious, sec- 
tional, economic, philosophical, and social issues; rational and irrational, 
personal and impersonal stakes involved. of baffling complexity. From one 
point of view, the election was a battle of three greaz systems of thought: 
German socialism, Hitlerism, and communism. What German socialism 
is can be gleaned only from a study of the philosophy and practice of the 
social Democratic party, numerically the largest cf the several parties 
which supported Hindenburg in this election. What Hitlerism really is 
can, in the last analysis, be discovered only if and when he comes into 
power. What the aims of German communism are can be judged only on 
the basis of the Russian experiment. The leading German political parties 
today are not ‘‘program-parties’’ contending within the limits of an 
existing constitutional system, restricted in their aims by légal consid- 
erations, but revolutionary, ‘‘integrated’’ parties, weltanschauung move- 
ments with inclusive social, political, and economic outlooks.? The election 
was also a contest between Protestantism and a ‘‘tolerated’’ alliance of 
Marxian Socialism and Catholicism ;? a struggle between farmers and in- 
dustrialists; between the younger and the older generations; between 
Prussia and the smaller German states; between imflationists and non- 
inflationists; between subsidized business and non-subsidized undertak- 
ings; betweeri labor and capital; betwe2n the unemployed who are gov- 
ernmentally insured and those who arə not.* The mdividual voter ex- 
pressed at the polls a partially reasoned, partially emotioral, composite 
reaction to all these conflicting issues, end really had to decide whether 
he personally would gain or lose by £ ravolutionary change in executive 
state leadership. . 
In order to understand this elscticn it is necessary to remember that 
the:loss of the war has created In Germany a psycho-pathological condi- 
tion; that the inflation ruined economically millions of the professional 
and middle classes; that the German form of socialism has, through its 
system of social insurance, unemployment insurance, expansion of public 
undertakings, and subsidization of private business, effected a real redis- 
tribution of wealth; that the economie crisis has left more than 6,000,000 
3 For a good discussion of the nature of medern political parties In Germany, see 
Professor 8. Neumann, ‘‘Die Deutschen Parteien,” Junker und Diinnhaupt, 1932. 
* As disclosed in an article by Johannes Müller, Protestatt pastor in Leipzig, en- 
titled, ‘‘Die Evangelischen und der Btaat,’’ Frankfurter Zeitung, April 8, 1932. 
‘Unemployment figures for March 31, 1932, were 6,031,000, of which 1,579,000 re- 
ceived regular unemployment insurance», 1,744,000 emergency aid. Others were sup- 
ported by private or local aid. 
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unemployed; that the Protestant do bas never ‘fully recovered from 
the’ revolution of 1918-19; that the younger generation faces with dis. 
illusionment a future ne res devoid of opportunity; that the normal : 
parliamentary system has been suspended; that: Prussia, with sixty-one . 
per cent of the population, still retains a considérable degree of political 
and economic hegemony ; and that Germany is far from being independent 
from external control, economically or politically. This is not the place. 
to elaborate upon these environmental factors, but their a in a 
presidential election may not properly be disregarded. 

Germany is a state with numerous, inclusive, and highly ee 
social, religious, economic, semi-military, and political organizations. 
There were eleven political parties which, by reason of their showing in 
the Reichstag elections in 1930, were entitled to nominate candidates: for 
the presidency in 1932 without employing a petition signed by 20,000, 
voters. Their distribution of representatives in the Reichstag in 1932 was 
as follows: Social Democrats, 148; National Socialists, 107; Communists, 
TT; Center party, 68; German Nationalists, 41; German People’s party, 
80; Economic party, 22; Democratic party, 15; German Agricultural 
‘People’s party, 21; Bavarian People’s party, 19; Christian Socialists, 
together with Conservative People’s party, 21; The Reichstag in 1930 
consisted of a total of 577 representatives, and the Briining cabinet was 
supported from that time down to the election by.a ‘‘tolerating’’ coalition 
of middle parties, of which the Social Democrats, the Center party, the 
German People’s party, the Economie party, and the Democratic party 
were the most important numerically. Brüning himself is a member of the 
Center party, a Catholic group that has held a key position in this 
Weimar coalition since the war. The three major opposition groups, Na- 
tional Socialists, German Nationslists, and Communists, have been .con- 
‘sistent in their opposition to this coalition, but have failed thus far to 
effect a unified working program. The relative strength of these opposing 
forces in the Reichstag was demonstrated on February 26, 1932, when a 
lack of confidence proposal directed at the prumng aa was majoetoe 
by a vote of 289 to 264. ! 

Besides the political parties, theré are numerous ni groupings 
of equal political significance in an election. German business is centrally 
federated into spitzen-organizations representing industry, the handi- 
crafts, commerce, trade; banking, and insurance. Of these, the Reichsver- 
band der Deutschen Industrie, the Reichsverband der Deutschen Hand- 
. werks, and the Hauptgemeinschaft der Deutschen Hinzelhandels, em- 


“Dr. Georg Kaisenberg, Dis Wahl des Reichsprisidenten (Carl Heymanns, 1932), - 
supp. chap., p. 4. 
e Handbuch far das Deutsche Reich (1981), pp. 6-8. we 
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bracing practically all of the firms in their respective branches, are of 
great importance." The Reichslandbund is the largest of the agricultural 
spitzen-organizations, with 5,600,000 members.® The workers are repre- 
sented by the Allgemeiner Deutscher Gewerkschaftsbund, with 4,866,926 
members; the Deutscher Gewerkscha=tsbund, with 1,265,478; and the 
Gewerkschaftsring, with 568,510.° The Deutscher Beamtenbund is the 
most important central federation of public employees, having 1,052,126 
members. The Stahlhelm and Reichskanner as organizations of military 
men, the Catholic and Protestant groups, women’s leagues, and even sport 
unions have a political significance which tends to give an election cam- 
paign in Germany the appearance of a colossal warfare of organized, 
and not individual, opinions. These orgarizations are the living forces 
behind the political parties. The fact that many of them can deliver a 
predictable vote places a premium upon aligning non-party groups in 
_ designing campaign strategy.™ 

Control over presidential elections in Germany is highly centralized. 
The right to vote in such an election is given to all citizens eligible to vote 
in Reichstag elections—that is to say, all German citizens twenty years of 
age or over, with some few exceptions. Electors may vote in any precinct, 
within any one of the thirty-five election districts regardless of their ac- 
tual place of residence, provided their names appear on the polling list 
where they intend to vote, or a certificate is presented from their home 
precinct. The qualifications for president are that the candidate shall be 
a German citizen and thirty-five years of age.!? To ke elected, the candi- 
date must receive a majority of all the votes cast at the first election; 
failmg that, a plurality of the votes in the second election. Administra- 
- tion of a presidential election is centrally controlled from the election 
bureau of the federal department of the interior, which prescribes uni- 


Jahrbuch der Berufsusrbände im Deutschen Rsiche (19380, p. 43. 

= Organtsatsonsbuoh des Retchs-Landbundez (1930), p. 10. 

°” Jahrbuch der Berufsverbände im Doutschsn Retche (1930), p. 68. 

” Geschäftsbericht des Deutschen Beamtenbundss (1930), p. 324. 

= Among the more important non-perty organisations officially supporting Hinden- 
burg were: the Arbeitsgemeinschaft vereinigten Vertreter der katholischen Verbände, 
claiming over 2,000,000 qualified votera; the three workers’ federations mentioned 
above, with a total membership of more than 6,500,000; the Reichsbanner, the Deutsche 
Offiziersbund, and a large number of the member organizations of the Deutscher 
Beamtenbund. The Reichslandbund came out for Hitler in the second election. The 
Stahlhelm, which supported Duesterbarg in the first election, took no official stand in 
the second. The business organizations, such as the Reichsverband der Deutschen 
Industrie, took no official position in either slection. 

4 Hitler became a German citizen shortly before the election by becoming an official 
of the government of the state of Breunschwaig, one of the seventeen German Linder. 
It is not necessary for the president of Germany t> be a native-born citizen. 
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form ballot forms, indicates how the ballots are to be distributed, voted, 
counted, and the results forwarded to the central office. The Reichstag 
determines the dates for the elections, which must be held on Sundays 
or holidays. Central control is further enhanced by the power of the cen- 
tral and local governments to suppress newspapers and other propaganda 
considered dangerous to the péace and security of the country; the power. 
to forbid mass meetings and demonstrations; and the power to control 
the use of the radio, which is practically a government mionopoly.* 

-The national and local governments exercise practically no control over 
campaign finances. There are neither restrictions upon the sources of 
party income nor limitations upon the amount or character of expendi- 
tures, in so far as these do not violate the ordinary civil and criminal 
codes. The parties are financed in a variety of ways, but of special impor- 
tance are entrance fees from mass meetings, contributions from affiliated 
non-party organizations,** dues from members,** free newspaper publicity, 
private and corporate financial assistance.® In the Reichstag elections of 
1930, the trade unions assisted the Social Democrats to the extent of at ` 
least a million marks, and there was evidence to show that employers’ 
associations made even greater contributions to other parties. Data con- 
cerning such contributions in the presidential elections of 1932 are not 
available, but it may be presumed that private, corporate, and non-party 
eontributions were of considerable significance. The official costs of the 
presidential election in 1925, four-fifths of which were borne by the cen- 
tral government, and one-fifth by the local governments, amounted to 
4,116,229 marks. What the official costs of the 1932 election will be have 
not been disclosed, but it is thought that the figures will be about the 
same.’’ Due to the permanent, integrated, and highly organized character 
of German economic and political life, it is quite impossible to segregate 


™ There are at present in Germany ten broadcasting companies, with sixteen sub- 
stations. All of these companies. are now members of a central organization really 
under the control of the Post Office Department, which holds 51 per cent of the stock 
of the central organization, which in turn controls 55.1 per cent of the capital of the 
member companies. — 

“ According to the financial report o2 the Allgemeiner Deutscher Gewerkschaftsbund 
for ‘the year 1980, the total income of all thé affiliated trade unions amounted to 
29,795,653.97 marks, of which 20,739,629.41 marks were derived from dues These 
figures do not, of course, have anything directly to do with campaign finances, but 
merely suggest the financial strength of one of the largest trade union federations in 
Germany, which in 1932 actively supported the Social Democratic party and'the cause 
of Hindenburg. 

4 The total income of the Social Democratic party for 1930 was 4,140,004 mae 
of which at least 2,000,000 marks were spent for general Ra Jahrbuch der 
Dewtsohen Soriaklemocratis (1930), p. 308. 

™ See Richard Lewinsohn, ‘‘ Das Geld in der Politik”? (8. Fischer, 1981), pp. 58-121. 

# Frankfurter Zeitung, April 12, 1983, p. 2. 
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the total campaign costs of a par:icular election from the costs of main- 
L 
taining the fabricated apparatus of party and group machinery which is 
functioning at all times.. | 
Although any particular campaign is but one link in an endless chain 
of political strivings, one may take as a starting point of the 1932 cam- 
paign the attempt of Chancellor Brüning to prolong Hindenburg’s term 
by parliamentary action and constitutional amendment. This attempt 
failed, not so much because of the opposition of Hitler and the National 
Socialists, as because of the opposition of Hugenberg and the German 
Nationalists. The consent of these two parties was practically necessary 
in order to obtain the requisite number of votes in the Reichstag. The 
anncuncement of this failure precipitated the battle. Even in this maneu- 
ver, Chancellor Brüning demonstrated that shrewd political insight which 
made the presidential campaign, at least strategically, a contest between 
Brüning and Hitler rather than a battle between Hindenburg and Hitler. 
If the parties of the Right agreed to the prolongation of Hindenburg’s 
term, it would mean a victory for the Brüning cabiret; if they did not, 
they would be placed in the unfortunate tactical position of appearing to 
repudiate their war leader and their presidential candidate oz 1925. They 
chose the latter course, and Briininz at once succeeded in conscripting the 
services of Hindenburg, thereby forcing Hitler to run against him and 
the German Nationalists to nominate Duzsterberg, in the hope that they 
could maneuver themselves into a key position after the first election. 
Events moved rapidly from now on. On February 15, 1932, Hindenburg 
` announced his candidacy, and his multi-party nominating committee was 
reorganized to carry on the election campaign, with Dr. Duisberg, former 
president of the Reichsverband der Deutschen Industrie, as its chair- 
man. In view of the varied character of the groups, religiously, politically, 
and economically, that were suvporting the Hindenburg candidacy, 
emphasis was placed on decentralization o- functions. About forty regional 
committees were organized, expenses were apportiored, and special bu- 
reaus were established for winning the women’s vote, the farmers’ vote, 
ete. The Social Democrats mobilized the various phases of their move- 
ment into a so-called Eiserne Front, which adopted as one of its slogans, 
‘Not for love of Hindenburg, bu: to defeat Hitler.’’+® 


2 The Hindenburg parties were: the Germar People’s party, Agricultural party, 
German Hannoverian party, People’s party, Christian Socialists. Center party, Bavarian 
People’s party, Farmers’ league, Ecoramic, Democratic, and Social Democratic par- 
ties. ‘“Die Ergebnisse der Reichsprasidantenwahlen am 13. März, 1932,’’ report pub- 
lished by the minister of the Department of the Interior. 

# The exact quotation is ‘‘ Also geh> hin und werbt für Hindenburg. Und tut ihr 
es nicht aus Liebe, so tut es aus Hass.’’ Leading editorial, ‘Von Ebert—zu Hitler??? 
in the principal organ of the Social Democratic party, Vorwärts, February 28, 1932. 
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In order to win foreign support, and to avoid what seemed an unneces- 
sary and futile resort to force, Hitler proclaimed his devotion to the 
principle of ‘‘legality.’’*° At the time of the election, the National Social- 
ists had a thoroughly organized, nation-wide party structure, consisting 
of about 1,000,000 dues-paying members ; about 400,000 so-called ‘‘sturm’” 
troops; and about 25,000 party policemen, i in addition to those who mere- 
ly voted with the party. In organizational structure, the Hitler party is 
modelled very closely upon the German state; Hitler’s staff, for example, 
- closely approximatizig, in its division of labor, the German cabinet. To 
capitalize the uncertain and critical conditions in Germany; to inspire 
his organized phalanxes; to envelcp his purposes in a veil of vagueness; 
to arouse racial and economie prejudices; to promise almost anything 
that would win the support of workers, business men, farmers, youth, 
_ women——these were the fundamental principles of the Hitler propaganda. 


The strategy of the Communists seems to have consisted solely in an 


attempt to poll as large a vote as possible without trying to make this 
battle a decisive one in the long war for communism. ` 

In order to mold the opinion of more than 40,000,000 eligible voters, 
almost every conceivable type of political ‘propaganda was used—news- 
papers, posters, literature and pamphlets of all kinds, cartoons, mass- 
meetings, parades, demonstrations, forecasts, aéroplane displays, news- 
paper.conferences, the radio, moving pictures, hotise-to-house canvasses, 
and whispering campaigns. An inclusive description of German election 
.propaganda is a study in itself, Germany possesses, even in normal times, 


` à political apparatus of great propaganda significance. The more or less. 


permanent stratification: of the people politically constitutes the back- 
ground of every German election campaign. Nearly one-half of the 3,353 
daily newspapers, to say nothing of weekly, monthly, and quarterly or- 
gans, are definitely affiliated with political parties, and most of the others 


=- 


are far from being absolutely impartial.* The governmentally monopolized ` 


radio is not supposed to be used for party purposes, but on at least three 


`- * Fear of communism seems to have been one of the reasons why the government 
tolerated the Hitler ‘‘army’’ for so long. With this fear removed after the results of 
the election were known, belief in Hitler’s promise gave way to distrust and a desire 
to cripple the movement. On April 18, 1932, President von Hindenburg issued a 
special decree abolishing these National Socialist organizations, 
x A political classification of German newspapers in 1930 gives the following resulta: 
German Nationalists, 373 (Hugenburg) ; Central party, 308; Bavarian People’s party, 
126; Social Democratic party, 149; National Socialists (1931), 44; German People’s 


| party, 42; Economie party, 26; Democratic party, 72. For a a complete list, see Hand- 


buoh der Weltpresse (Carl Duncker, 1981)... 
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occasions it was so used by the Hindenburg forces with jelling effect. 
Briiring’s speech before the Reichstag on February 24 was recorded and 
transmitted to the German people over a national hook-up. A speech of 
Hindenburg’s was similarly prepared and broadcast on two different 
evenings just before the election. And on April 9, the evening befora the 
final election, Briining’s speech in Königsberg was heard by millions over 
the radio. Hitler’s request for a similar privilege was rejected, and to 
offset this disadvantage, between the first and second elections, he com- 
mandeered an aéroplane and dramatically propagandized the entire coun- 
try at the rate of three or more speeches a day. All parties made extensive 
use of political posters, which are a caaracteristic feature of German 
street propaganda during a political campaign. All of these posters had to 
be submitted to boards of censors for approval before they could be dis- 
tributed. From almost every street corner, cylindrical bill-boards an- 
nounced in multi-colored formats the slogans of the opposing leaders. and 
portrayed graphically, pictorially, and in the form of cartoons the aspira- 
tions of the several groups.** The German mass-meeting is both a scurce 
of financial income and a means of propaganda. The Hindenburg forces 
claimed that they held as many as 100,000 such meetings just before the 
first 2lection—as many as 10,000 on.a single day. Hitler was massing his 
forces at the rate of 3,000 meetings a day. Communists and German Na- 
. tionalists could only try to keep up wich the procession. The efficiency 
with which these meetings were organized and the manner in which they 
were protected by the police was commendable, and is not to be discounted 
by the fact that sometimes violencz occurred. On the whole, in view of the 
seriousness of the campaign and the issues involved, the degree of crder 
maintained was surprising. Election day, Sunday, March 15, marked the 
end of the first round of the battle. 

Alchough it was generally supposed tiat no candidate would obtain a 
majority of the popular votes in this preliminary election, the result was 
a surprise in some respects. In the first place, eighty-six per cent of the 
qualified voters participated in tis election. the largest percentage in the: 
history of German elections, This was cue in part to the importance of 


=It may be of interest to cite some of the slcgens, taken from a céllection of about 
100 different posters. ‘‘ Unsere letzte Hoffaung ist Adolf Hitler’’; ‘‘Tag letzte Stück 
Brot ~aubt ihnen der Kapitalismus, wehlt Thélmann’’; ‘‘Schlues jetzt mit Hitlers 
Volksverhetzong, wählt Hindenburg’’; ‘‘Eatszhaldet die Zukunft earer Kinder’’; 
‘t Heltet ein mit der Deutschen Selbstzerfleisshrng, wählt Hirdenburg*’; ‘ ‘Hin Vann 
gegen Parteikadaver und Interessenheufen—Hitler’’ (forbidden); ‘ école in 
Not. Wer hiftf Hitler’’; “Mit thm—Hindemburg’’; ‘Wir nehmen das Schicksal 
der Nation in die Hände—Hitler wird Reichsoräsident’?; ‘‘Frontsoldaten dertsche ~ 
Männer und Frauen—Gebt die Antwort’; “Er hält zu Euch, haltet ihm die Treue,’’ 
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the campaign, the nature of German political party life, the tremendous 
amount of propaganda, and the convenient system of absentee voting. In 
the second place, the size of the Hindenburgoote astonished even the 
Hindenburg supporters. Moreover, the stationary character of the Ger- 
man Nationalist and Communist votes as compared with the 1930 elections 
to the Reichstag came as a surprise to many, including Hitler, who thought 


that these parties would make ‘sufficient inroads upon the Hindenburg ` 


parties to make it possible for him to secure a-plurality. The Hitler vote 
itself seems to have been approximetely what he expected. A careful ex- 
amination of the results would also suggest that the influx of traditional 
non-voters helped mightily to-swell the Hindenburg figures.” Further- 
more, an examination of the geographical distribution of the votes not 
only reveals the surprising strength of Hitler in Prussia, but gives a 


glimpse of the hidden struggle that was going on between farmers and ` 


industrialists, between the north and the south, and between Protestants 
and Catholics. The fact that the election revealed that the N ational. So- 
 cialists are probably the strongest single party in Germany today, and 


that on the eve of the Prussian Landtag elections, Hindenburg was able . 


-to secure a majority of the votes in only four of the seventeen Prussian 
| election districts, darkened an otherwise surprisingly satisfying picture 
in the eyes of the Brüning coalition. 

Between the first and second elections, several things occurred to alter 
the political situation. The withdrawal of Duesterberg and Winter obvi- 
ously made available to the major parties a new block of voters. The 
Stahlhelm announced that in view of the Hindenburg majority, further 
political agitation on its part, officially, was useless, and gave a free hand 
to its members to vote as they wished. The Reichslandbund, however, came 
out officially for Hitler. The Hindenburg forces could not ignore the 
Hitler strength in Prussia, and at once began a vigorous campaign to 
maintain their lead. An investigation of the maneuvers and activities of 
the Hitler ‘‘sturm’’ troops was at once launched by the Prussian govern- 
ment, the exact and complete results of which have not been published. 
The central government declared a two weeks’ political truce over the 
Easter holidays, during which political meetings and party activities were 
forbidden. With the end of the political holiday, Briining and his col- 
leagues launched a new campaign of speeches, posters, mass-meetings, and 
radio talks. Briining’s oratory during the last few days of the campaign— 


as he concentrated on the north German cities and rural sections, appealed. 


for unity, extolled Hindenburg, charged the opposition with hampering 
the conduct of foreign relations, and sought to appease the irate farmers— 
j 


* This conelusion is well elaborated în an article by Hans Zehrer, ‘‘Die Frühjehrs- 


offensive, 7? in Die Tat, April, 1932, pp. 1-14. ; i 


~ 
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revealed a new type of Chancellor that could deal with the masses as 
well as with individual statesmen. 

In the face of predictable defeat, it was recessary for Hi-ler to arouse 
his followers to new efforts, and ths fact that he was able to do this, and 
even to increase his number of supporters by about 2,000,000 in the final 
election, was a feat of political generalship accredited even by his oppo- 
nents. On April 5, he came out with a party program designed’to repel the 
charges that he had none.** More empkasis was laid upon winning the 
votes of the women, farmers, and ex-soldiers. While complete figures are 
not at hand showing the nature of women’s participation in the first elec- 
tion, of the women who voted in Eremen, €8 per cent were for Hinden- 
burg, while only 52 per cent of ze men who voted so cast their votes. 
In Koln, the percentages were 67.¢ and 53.9, respectively. A poster de- 
picting the family life of Hitler from Fis youth to the present, and his 
dramatic ‘‘stumping’’ of the country in an aéroplane, were the striking 
features of a propaganda battle cf charges of falsehood and counter- 
charges, mass-meetings, demonstrations, newspaper articles emphasizing 
the need for getting out the vote, and the intermittent forbidding of 
various newspapers. Some violence cecurred, but it could not fairly be said 
to have been extraordinary. 

The results of the final election, whieh gave Hindenburz not only a 
plurality but an absolute majority, could be looked upon with some 
degree of satisfaction by both of tha mazor contending groups. The Hin- 
den>urg group could point with pr:de tc their ‘‘absolute majority,” and 
the Hitler forces could find at least a modicum of Lope in the fact that 
they had not only maintained their renks intact but had increased their 
. numbers to 13,000,000, in comparison wth about 11,000,000 obtained in 
the first election. The great mystery of the second election was the Com- 
munist vote. Whether their loss of 1,000,000 votes signified that all of 
those who stayed away from the pols were Communists, or whether they 
voted for Hitler, as some of them certainly did, or whether their fear of 
Hitlerism overcame some of their rather futile devotion to Thalmann, and 
many of them supported Hindenburg—nc one can say. Undoubtedly a con- 
siderable number of Duesterberg’s supporters voted for Hitler, as indi- 
eated by the official action of the Reizhslandbund, but it is not certain that 
all of them did so.* 

# On April 6, 1932, Hitler published his ‘‘>rogran,’’ the section headings of which 
were: 1, Citizens and workers must bezou-e Germana; 2, The authority of leadership 
must take the place of the parliamentary system; 3. Saving the farme> means saving 
the German nation; 4. Down with Balshavism: 5. Business must serve the people; 
6. Protect the workingman; 7. The family % the bed-rock of the state; 8. State morality 
is the basis of public welfare. Fülkischer Beobachter, April 5, 1932, p. 2. 

= How impossible it is to determine exactly Low the votes lost to the Communists, 
German Nationalists, and Winter were really distributed is shown clear-y in an article 
‘(Die Stimmen-Verschiebung’’ in Das Tagebuch, April 16, 1982. 
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The statistical results of the election are given below, not because the 
results of this contest mark the end of political strivings in Germany, but 
rather because they furnish the starting point for a consideration of the 
Prussian Landtag elections, and possibly the turning point in the history 
of revolutionary .party struggles in Germany and in the history. of’ the 
‘peaceful war’’ between Hitler fascism and socialistic republicanism, 


GERMAN PRESIDENTIAL ELECTION, 1982 . 
Election Marsh 18, 1928 Election April 10, 1988 


Candidate l Per cent Per cent — 
| - Valid votes of total Valid votes of total 
Duesterberg ......,.,..... 2,557,590 6.8 withdrew 
von Hindenburg ..,,...... 18,650,780 49.6 19,359,642 58.0, . 
Hitler ...... a eiglavovecece er 11,339,285 80.1 ~ 18,417,460 368 
Thälmann esse: 4,983,197 O BA 8,706,388 | 10.2 
Winter scutwiiwniee saves . 111,482 0.8 withdrew 
. distributed ..... ane 4,881 | : . 8,204 
per cent of electorate .... 86.2 88.2 


From a survey of the presidential election as a whole, it seems evident 
(1) that the majority of the German people, regardless of some differ- 
ences, are not willing to serap the Weimar constitution and set up a Hitler 
dictatorship ; (2) that the Nationsl Socialists are one of the largest, if not 
the largest, single party in Germany today; (3) that communism is not 
the formidable danger in Germany that many supposed; but (4) that 
orderly parliamentary government in Germany is problematical unless 
the Hitler program is modified so as to permit compromise and coalition 
with other parties, and the program of the Social Democrats so broadened 
as to permit them to become an opposition party if necessary. With the 
return of better economic conditions, a reinstatement of normal parlia- 
mentary functioning is conceivable. Until then, in view of the stringent 
political differences between German Socialism and National Socialism, a 
modified form of administrative dictatorship either of the Right or the 
Left seems inevitable. The presidential election has served to clear the 
political atmosphere somewhat, has dissipated many doubts and fears, and 
has given reassurance to many that Germany is determined to make ulti- 
-mate rule by public opinion a fundamental feature of state life. It is not 
an easy task that faces the newly reélected President von Hindenburg; for 


upon him falls responsibility for balancing. the interests of two great ` | 


political movements, bitterly opposed to one another, and for doing this 
in such a way ag to protect the interests of the people as a whole. 

| ; Harwoop L. CHILDS.. 
Princeton University. 


INTERNATIONAL AFFAIRS 


Relations of the United States with the Council' of the League of 
Nations.* The Council of the League of Nations being commonly con- 
sidered in the United States as the League’s supreme organ, as the body 
which represents par excellence tas League system and spirit, it would 
seem cbvious that there should have been the greater hesitation, in view 
of our non-membership in the League and our official anti-Leazue declara- 
tions, to have direct relations with it. Nevertheless, the record reveals 
that it has been impossible for the United States government to ignore 
the’ Council consistently, and that, as a matter of fact, official relation- 
ships cf one kind or another have been occasionally entered into with that 
body also. These relationships have, in the first place, taken the form 
of direct correspondence between tie Council and the United States, which 
has bean carried on at intermittent periods and on various subjects, but 
which has involved every Administration, and which by this time amounts 
to a ecnsiderable volume. Through such correspondence, points of view 
have been stated and sometimes reconciled, common‘ policies to some ex- 
tent determined, and a fair degree of codp2ration undertaken. 

But more significant is the fact that the United States has also had 
some ectual representation on committees of the Council, and even on 
the Council itself. The first opportunity for such direct participation 
came in 1921, during the consideration o? the mandates. When the 
Council, m February of that year, was about to make the firal arrange- 
ments for instituting the mandates svstem as required by the Covenant, 
both Ambassador Wallace and Secretary Colby wrote strong letters, 
under date of February 21, insisting cn the right of the United States 
to a voice and protesting against any Council action without its consent. 
The president of the Council (then M. Da Cunha o? Brazil) promptly 
replied, to Ambassador Wallace on Fekruary 22 and to Secretary Colby 
on March 1, inviting the United States to sit with the Council for the 
purpose of a discussion of mandates, instead of engaging only in formal 
correspondence. ‘‘The Council invites the United States,’’ he wrote, ‘‘to 
take part in the discussions at its forthcoming meeting, when the final 


* This article is in part the result of observations and investigations in Geneva 
under a grant from the Social Science Research Council, whose aid is gratefully 
acknowledged. The relations of the United States with the Assembly of the League 
were dealt with in an earliar article in this Review (February, 1982, pp. 98-112). 

1 By Secretary Colby with respect to the mandstes in 1920-21; by Secretary Hughes 
with respect to the traffic in arms in 1922-24; ky Secretary Kellogg with respect to the 
. World Court in 1926 and 1929, and the Opium Convention in 1928; by Secretary 
Stimson with respect to the Liberian and Manchurian questions in 1981; and probably 
other occasions. 
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decisions as to the ‘A’ and ‘B’ mandates will, it is hoped, be taken. A 


problem so intricate and involved as that of mandates can hardly be 
handled by the interchange of formal notes. It can only be satisfactorily 
solved by personal contact and by direct exchange of opinion. Not only 
do such direct negotiations, which correspond to the true spirit of the 
League, éffect an increase of freedom, flexibility, and speed, but they 
create a spirit of mutual good-will and cooperation among peop meeting 
around the same table.’ .\’ 

_ The time was too short for the Wilson Administration, before it: expired 
on March 4, to accept this invitation and send a representative; as it 
would presumably have been quite willing to do. The Harding-Hugkes 
. Administration not only refused to send a representative to the Council, 
but.did not even reply to the Council’s communication. Secretary Hughes 


also insisted on negotiating these mandates questions with each of the ` 


Allied Powers, all of whom were, of Course, represented on the Council 
and obliged to report back to the Council and act through the Council 


before the results of such negotiations could become effective. Much of | 


the delay in the final establishment of the mandates system was there- 
fore due clearly to the unwillingness of Secretary Hughes to be repre- 
sented on the Council for the purpose of discussing these mandates, or 
even to carry on the correspondence begun by Secretary Colby.® This 
‘ is the more difficult to explain in view of the fact that the results of 
these delays were, on the whole, merely to affirm and approve wnat the 
Council had already agreed to.‘ 

In view of this early attitude of the Harding-Hughes Administration 
toward.the Council, it is all the more interesting to note that it was this 
same: Harding-Hughes Administration which, only two years later, sent 
‘the first American representative to à meeting of the Council. American 
relief organizations had contributed heavily to-the work of caring for 
the vast number of refugees left ky the war, and had particularly borne 


* Entire correspondence in Counci, Minutes, XIT, 68-78; the Colby-Da Cunha letters 
also in Oficial Journal, IT, 187-143 (Mar.-Apr., 1921). 


Cf. report of Viscount Ishii to Council, July 18, 1922. Official Journal, II, 847 


(Aug. 1922). 

`  4¢¢The new draft mandates resulting from the conversations with the doranna 
of the United States differ only very slightly from the text which we began to discuss 
in February, 1921. . . . The majority of the changes are purely verbal.’’? Lord Bal- 
four to Gounell, July 18, 1922. Ibid., 847. Treaties have now been negotiated and ratified 
by the United States with respect to nine of the mandates, each of which incorporates 
verbatim the mandates agreement previously entered into between the Council and 
the mandatory Power. It ought also to be noted that Colonel House sat officially with 
the Supreme Couneil’s commission on mandates in the summer of 1919, and helped 
formulate the tentative drafts of mandates agreements for all three classes of man- 
dates. Miller, Diary, XX, 348-349, 383-889. 
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the krunt of the relief of the Greek refugees in 1922-23. By the summer 
of 1923, these relief organizations had withdrawn their help-until some 
more constructive scheme should have been Cevised for dealing with the 
whole problem, and consequently a provosel had been made that the 
League should arrange an international Jozn. Somehow or other, the 
United States government became interested in the matter and, without 
any invitation from the Council, sent Colone. James A. Logan, then the 
American representative on the Reparations Commission, and Mr. Fred 
C. Dolbeare, of the American delegation zo tae Lausanne Conference, to 
Geneva to take part in the arrangements. Th2 matter of a loan was con- 
sidered first by a sub-committee of the League’s Financial Committee, 
along with which Mr. Dolbeare apparently participated. It was con- 
sidered also later by the Council itself in a private meeting, attended by 
Colonel Logan, as a result of which a protocol for a loan was worked out, 
approved by the Council, and made effectives l 

Five years later (in 1928), the Council, Zor the first time since its 
rebuff in 1921, invited direct American participation. The Opium Con- 
vention of 1925 provided for a permanent central board, to be composed 
of eight technical experts and to carry on the continuing system of 
control of the opium traffic. It was further provided in the convention 
that this board should be appointed by th2 Council, but with the United 
States (also Germany, then not yet a member of the League) entitled ‘‘to 
nominate one person to participate in those appointments.’’® As soon as 
the convention became effective, in 1928, the Council authorized an invita- 
tion to the United States, not only to participate with it in the selection 
of the Opium Board, but also ‘‘to take full part in the settlement of 
the procedure’’ for making the appointments.” This would therefore 
have permitted the United States a seat on tke Council, on a completely 
equal.status with other members, during two successive sessions, first 
for determining the procedure of selection aad presumably for making, 
nominations, and, at a later session, Zor the definitive selection. The 


‘Statements by Dr. Nansen, Lord Ceci!, and the Fresident af the Council, July 8, 
1923. Oficial Journal, IV, £03-904, 1014 (Aug., 1923; Manley O. Hudson, in World 
Peace Foundation Pamphlets, VIL, no. 1 (1924), >. 19. The Council also set up a 
small committee, consisting of Dr. Nansen, a representative of the Greek government, 
and a representative of the American relief organiza-ions, to arrange for temporary 
relief until the loan should become effectiv3; and iater appointed an American, former 
Ambassador Henry Morgenthan, as chairman of “he dreek Refugee Settlement Com- 
mission, set up to administer relief under the terms of the loan. Morgenthau was 
eventually succeeded by two other Americans in turn, Oharles P. Howland and Charles 
Eddy. s 

$ Art. 19. Text of convertion in Oois? Journal VI, 689-715 (May, 1925). 

"This was done at its session of Aug. 31, 1923. Ibid. IX, 1441-1442 (Oet., 1928). 
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‘Invitation was sent in this form on September 5, 1928, and on October 
1, Secretary Kellogg replied, through Minister Wilson at Berne, not 
only declining the opportunity to sit with the Council.for this purpose, 
but also severely criticizing the Geneva Convention of 1925 as on the 
whole inferior to the older Hague Convention of 1912.8 

The Council in this instance was sufficiently aroused by the attitude 
of the United States? to make a sharp reply, in which it answered in 
detail the specific criticisms made by the Secretary of State, insisted 
that the Geneva Convention represented a maximum of progress agreed 
upon by forty-one Powers, pointed out that the Advisory Committee 
(on which the United States had been represented since 1923) had in its 
reports unanimously urged ratification and enforcement of the convention 

as ‘‘the most valuable single step which can at present be taken to combat 
the illicit trafie,” and quite plainly, though politely, rebuked the United 
States for its unwillingness to cooperate fully and freely.*° In , spite 
of its strong feeling that the Washington government had gone out of 
its way to criticize and hinder the League in this matter, the Council 
proceeded to elect an American (Mr. Herbert L. May) to the Opium 
Board,“ and something like cordial working relations on a limited scale | 
seem to have been restored. 

The following year (1929) eame the reports, about. slavery in Liberia 
and the appointment in September of an international commission of | 
inquiry, consisting of one Liberian appointed by the government of 
Liberia, one American appointed by the government of the United States, 
and a third member appointed by the Council of the League.** This. 
commission was in no real sense a League commission, but rather a 
commission ereated and its composition determined at the request of the 


5 Text of lettér in 4bid., 1978 (Dee, 1928). Secretary Kellogg did, however, offer 
ta furnish information to the Opium Board, and this has since bean done. 

°It may be recalled that the Opium Conference for drafting this convention had 
been particularly urged by the United States in the Fourth Assembly (1923), but that 
the American delegates had walked ont before the Conference completed its work. 
The Opium Board was one of Porter’s ideas. . | 

* The letter was drafted and sent particularly on the insistence of Mr. Dandurand 
of Canada, the Council rapporteur on this subjeet, Sir Austen Ohamberlain had mis- 
givings as to the necessity or expediency of the’ reply, but felt that Mr. Dandurand 
must be ‘‘better informed upon feeling at Washington than himself,’’ and therefore 
agreed to it. Oficial Journal, X, 54-55 (Jan., 1929). 
. It is well understood, however, that this was done only after assurances had been 
received that the American government would not object to haying an American on 
the board. 

4 The members so appointed were Bir Arthur Berelay (former pentane of Liberia), 
Dr. Charles Johnson (professor at Fisk University), and Dr. Cuthbert Christy GE | 
representing the Council. 
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Liberian government. The readinzss of the United States to participate 
in its work is not, therefore, to be taken as an example of participation 
in the activities of the Leagn2, although it did indicate a readiness 
to be associated with the League Coancil in a matter in which its 
own interest was, for historical ard sentimental reasons, very great. The 
report of the commission was, however, submitted to the Council of the | 
League, as well as to the governments of Liberia and the United States ;7" 
and thereupon began a series of events that quickly brought the United 
States into the closest relations with the Couneil. 

The shocking conditions as to slavery in Liberia revealed by the report 
caused the American government to make the most indignant representa- 
tions to Liberia and to urge emphatizally the institution of ‘‘a compre- 
hensive system of reforms.’’ Copies cf -hese notes were sent also by the 
Secretary of State to the Secretary-General of the League for trans- 
mission to the other signatories zf the Slavery Convention of 1926.14 
Liberia accepted the recommendations of the report, and, apparently 
fearful of financial control by the United States alone, asked for such 
financial and administrative assistanc2 from the League as would enable 
it to carry out the necessary refcrms in its internal administration.1f 
The Council thereupon dezided, or Jancary 24, 1931, to appoint a small 
committee of its own members to examine the problem thus raised, this 
Council committee to be assiste by the technical organs of the League 
and by other experts, The Couneil desided further, ‘‘in view of the 
special interest which has been showr by the United States of America 
in the execution by Liberia of the reforms proposed by the commission 
of inquiry,’* to authorize an invitation tc the United States ‘‘to take such 

2 To Liberia, Sept. 8, 1930, to the Unized States, Oct. 21, and to the Council, Des. 
15; a summary of the Commiss:on’s firdirgs was submitted to the-Oouneil Oct. 6. The 
whola series of events is well summarised in report of M. Zaleski to Council, Jan. 22, 
1931. Oficial Journal, XII, 186-190 (Feb. 131)... 

# Note of Nov. 5, and memorandum of Ncv. 17, 1930, from the Secretary of State 
to the government of Liberia, commumice=ed to the Secretary-General, Dec. 23, 1930. 
See League of Nations Doc. C. L. 8, 1931, VI. printed in tbid., 467-469. 

"My Government has made every effor: t) prove its gcod will, stating that it 
would be ready to do more as soon as the state of its finances permits, It requested 
a foreign government [the United Staves” tc appoint two commissioners to assist in 
reforming the internal administration cf the country. These commissioners were to 
take up their duties immediately. The fcreizn government in question, the govern- 
ment of a very wealthy country, did not raply to my government’s request, or rather, 
it ineisted on the latter accepting to the Tetter all the recommendations and sugges- 
tions of the Commission and that it would appomt not five [sf] commissioners but a 
far greater number. The government ta which I refer is, however, fully aware of the 
financial situation of my country, I do not know by what right.’’ Statement of Mr. 
Sottile (Liberia) to Council, Jan, 22, 1941; cf. his letters to the Secretary-General, 
Jan. 9 and 23, 1931. Ibid., 190-192, 466-467, 470. 


i . 6 


502 THE AMERICAN POLITICAL SCIENCE REVIEW 


fod 


part in its [the Council committee’s] meetings as that parame may 
deem. appropriate.’’* ` 

The invitation was sent by the Secretary-General on January 30, and 
was accepted by Secretary Stimson on February 3.17 Mr. Samual Reber, 
Jr., then the American chargé d’affaires in Liberia, was named as the 
representative of the United States, and was instructed to proceed at 


once from Monrovia to Geneva. He sat on an equal status with the mem- 


bers of the Council thus constituted into a special committee of in- 
quiry," at meetings im London, February 27 to March 3, 1931, and again 
in Geneva, January 25 to February 1, 1932, these meetings being pre- 
sided over first by Mr. Arthur Henderson (then British foreign secre- 


tary) and later by Lord Robert Cecil. At the London meetings, the . 


whole problem was carefully discussed and a committee of experts was 
appointed to examine the situation in Liberia on the spot; at the Geneva 
meetings, the report of these experts was examined and their recom- 
mendations approved in principle? Preliminary reports were.made to 
the Council, and, at the urgent request of Liberia, final action was 
postponed to a later session in May (1932), to be held in connection with 
the regular session of the Council itself. 

The committee of experts recommended, among other things, a “gystem 
of far-reaching administrative and financial assistance to Liberia, under 
League auspices, to‘be earried out through advisers appointed by the 


19 Thid., 219. 5s ' 

# Text of Secretary Stimson’s telegram in ibid. 582 (Mar., 1931). 

» These were the representatives of Great Britain, France, Germany, Italy, Spain, 
Poland, Venezuela, and Liberia (Liberia being for this question a temporary member 
- of the Council under Art. 4 of the Covenant). Venezuela, having retired from the 
Council, was, on Sept. 28, 1931, replaced by Panama. 

1 These experts were: one in general administration (M. Brunot, French); one in 
finance (M. Ligthart, Dutch), and one in health (Dr. Mackenzie, British, of the 
League’s Health Section). Their report was completed during the summer of 1931, 
and, although still confidential, its general character and conclusions were revealed 
after the above was written. It recommended, in particular, a system of far-reaching 
administrative and financial assistance to Liberia, under League auspices, to be carried 
out through advisers appointed by the League, and amounting virtually to temporary 
control of Liberia by the League. These recommendations were approved in principle 
_ by the Council committee at a second series of mestings in Geneva, Jan. 25-Feb. i, 
1932, but final action was, at the urgent request of Liberia, postponed until May 
(1932), when the committee was to meet in connection with the regular session of the 
Council itself. Mr. Reber again attended all these meetings, expressly approved the 
plan of the experts on behalf of the United States, and promised to continue his 
collaboration with the Council committee until.its work should be completed. See 
Preliminary Reports of the Committee of the Council, submitted to the Council by 
M. Zaleski (Poland), May 21, 1981, and Feb. 4, 1932. Offotal Journal, XII, 1119-1122, 
1448-1450 (July, 1931), and Dos. C, 170, 1932, XIL. (Feb. 4, 1932). 
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League, and amounting virtually to tamporary control of Liberia by 
the League. Mr. Reber not only attznded the meetings of the Council 
committee at which these recommendations were discussed and tentative- 
ly ap>roved, but himself expressly approved the plan, on behalf of, the 
United States, and indicated that he expected to continue his collabora- 
tion with the Council committee url ite work should be completed.*™ 
In this work of exposing the conditions wizh respect to slavery in Liberia 
and of instituting the necessary financial and administrative reforms to 
enable that country to deal effectively with the problem, the relations 
between the United States and the Council have therefore been, and 
still are, so close that M. Zumeta (Venezuela) spoke most aptly when he 
referred, in Council meetings, to ‘‘the efforts of the Council, to which the 
United States were bound by strong Pua and historical ties, 
to help the Liberian Republic. . 

But the most dramatic and ae compete coöperation of the United 
States with the Council came in connection with the recent dispute 
between Japan and China. The first <lash between Japanese and Chinese 
forces occurred at Mukden during the night of September 18, 1931; the 
matter was brought to the attention of the Council the next day by both 
the Japanese and Chinese represanfatives; and on September 21 the 
Chinese representative, Dr. Sze, oifciclly appealed the case to the Council 
for settlement under Article 11 of fhe Covanant.*° Henceforth the matter 
was within the jurisdiction of the League, and was considered by the 
Council during four successive periods.21 

Meanwhile, the Hoover Administrator had also been watching the 
events in Manchuria, being obviously inte-ested, not only because of the 
general threat to world peace that would result from a continuation of 
the conflict, but also because of the traditional interest of the United 


‘ ma Sae Information Section Communiqué, No. E465 (Jan. 30, 1932), and Report to 
the Council, Feb. 4, 1982, op. cit. | 

~ This article authorizes the League to ‘“take any action that may be deemed wise 
and effectual to safeguard the peace of natims.’’ The broad powers thus conferred are 
unfortunately limited by the requirement of uranimity in the Council, even including 
the disputants. It may be ncted, in this connection, that the Twelfth Assembly (1931) 
adopte and opened for signature the General Canvention to Improve the Means of 
Preventing War, which will, when ratified, -argel~ correct this defect and strengthen 
the hand of the Council under Art. 11. See report of Third Committee on this con- 
vention (Doc. A. 77. 1931. IX). 

n Sept, 19-30 (other business also being transected), Oct. 13-24, Nov. 16- Dee, 10, 
Jan. 25-Feb. 29 (other business also). These several phases of the question are con- 
veniently described in a day-by-day sam:nsry by the Geneva Research Committee, in 
‘{The League and Manchuria,’’ Geneva Sreoial Studies, IT, nos. 10-12 (Oct.,. Nov., 
Dec., 1931), and ‘‘The League and Shanghai,’’ ibid., IIT, no. 3 (Mar., 1932). The 
writer has relied heavily upon his personal observa-ions and upon the press reports. 


504 THE AMERICAN POLITICAL SCIENCE REVIEW 


States in the Far East, and even more particularly because of its 
peculiarly intimate relationship to the Nine-Power Treaty of 1922 for 
the protection of China, and the Briand-Kellogg Pact for the outlawry 
of war, either or both of which might become involved. There was grave 
_ danger, in view of these special interests, that the United States might 
. take action independently of the League, and that failure to codrdinate 
their efforts might actually impede a settlement.** Consequently, the 
Council, on September 22, on the proposal of Lord Cecil, unanimously - 
authorized its president (then M. Lerroux, the Spanish foreign minister) - 
to forward to the government of the United States all the Council minutes 
and all the documents relating to the question of the dispute—-this in. 
order, as Lord Cecil put it, that ‘‘the United States will then be fully 
informed of what we are doing and will be able to take any action it 
may think right in connection with the matter.’ 

This action of the Council received an unexpectedly sympathetic 
response from the American government, which indicated that_on ‘this | 
_occasiôn its relationship to the League was not to be confined to the mere 
receipt and acknowledgment of League documents. Mr. Hugh R. Wilson, 
the American minister to Switzerland, had been conspicuous among the - 
auditors at these first Council meetings, and had made frequent visits to 
the office of the Secretary-General. On the afternoon of September 22, 
after the Council had taken the action above noted, he rather suddenly 
left the meeting of the Third Committees of the Assembly, which he 
had just been authorized to attend, went upstairs for a personal con- 
ference with the Secretary-General, and then had a telephone conversa- 
tion with the State Department in Washington.* He is also reported to 
have had close contact with the special Council Committee of Five which 
was set up to work out the details of a settlement, the situation by that 
time being rather aptly described as follows: ‘‘The Council sub-com- -. 
mittee, composed of Lord Cecil, Britain; René Massigli, France; Count 

2 This had actually happened in the case of the Bolivia-Paraguay dispute in 1928, 
so that Briand, as acting president o? the Council, finally. summoned the American al 
Argentinian chargés d’affaires in Peris to a personal conference and handed each an 
aide-mémotre, sharply reminding them that it was essential ‘‘that the efforts of all 
those at present engaged in securing & settlement of the dispute by pacific means 
should be completely codrdinated,’’-and asking them to inform him of the measures 
their governments proposed to take. The Couneil had already communicated the League 
dosuments to these governments. The disputing countries accepted the mediation of 
the Pan-American Oonference the next day, and no further complications ensued. 
Official Journal, X, 73, 266-268 (Feb., 1929). 

“Council Minutes, 65th Session, 2nd Meeting, p. 6; ibid., 8rd. Mesting, p. 2. The 
action of the Council in the Bolivia-Paraguay dispute was an important precedent. 

“Geneva Special Studies, IT; no. 10, pp. 15, 18; Chicago Tribune (Paris ed.) and 
N. Y. Times (Clarence K. Streit corr.), Sept. 24, 1931, j p. 2 & 6, 
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von Bernstorff, Germany; and Dizo Grandi, Italy [and the president 
of the Council, Alexandre Lerroux, Spain], was immediately convoked, 
occupying one room in the Secretariat, and Wilson sat in an anti-room 
- while the Japanese delegate Yoskizawa and the Chinese delegate Alfred 
Sze were both placed in different rooms, tike a lot of strange bulldogs. 
Sir Erie Drummond paced back and forth among five different rooms, 
acquainting various oïficials witk the progress of the discussions, Thus 
Wilson maintained the American position of being of the Hague but 
not in it.’ 

‘In addition to the infcrmal zollak oration thus established at once 
between the United States and the Council, Seeretary Stimson, on Sep- 
tember 24, sent a formal communiceticn to the president of the Council, 
acknowledging receipt of the Counzil resolution of September 22, and 
giving assurance ‘‘thai the governmen: of the United States is in whole- 
hearted sympathy witt. the attitude of the League of Nations as expressed 
m the Council’s resolution and will despatch to Japan and China notes 
along similar lines.” He also informed the Council that he had already 
urged upon the disprting parties the cessation of hostilities and the 
withdrawal of troops, the two poicts included in that Council resolu- 
tion.*° 

This expression of confidence in the League and of a readiness to act 
in concurrence with it seemed to many to be a hint that the Hoover 
Administration at that time contemvlated even closer collaboration. 
There were those in Geneva who <esired to seize upon this presumed 
hint, and who therefore proposed taat the Council promptly invite the 
United States to sit with it during its discussions of the Manchurian 
question. The Council, earnestly desiring this more complete participa- 
tion but no doubt fearing a repetition of the earlier rebuffs to such in- 
vitations, framed a reply that was somewhat ambiguous and therefore 
left the way open for such collaboration as the American government 
was prepared to give. This note, sent to Secretary Stimson on the same 
day (September 24) by the presizent of the Council (M. Lerroux), 
expressed the warm appreciation of the Council for the friendly and 
sympathetic attitude of the United States toward the League’s efforts, 
stated that the Council had ‘‘no praccnceïved methcd’’ for solving the 
difficulties, indicated that it would continue to keep the United States 
informed of its actions, and expressed the hope ‘‘that that government 
will also be disposed to communicata with it.” “The Council feels eon- 
fident,’? M. Lerroux concluded, ‘‘that irrespective of any individual 

s Henry Wales, in Chtoago Tribune (Paris ad.), Sept. 25, 1931. 

# Text of Stimson note in Doc. ©. 597, M. £39, 1931, VIT; of Council resolution in 
Counoil Minutes, 65th Session, 3rd Meeting, p. 2. 
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effort which any government may deem it desirable to make, it is by the 
continuance of common endeavour that a successful result is most likely 
to be achieved. The efforts which are now being made here will be 
continued by the Council in such form as circumstances may require.’’2" 

Secretary Stimson responded to this note the next day (September 25) 
by sending directly to the Council copies of the identie note which he 
had handed to the representatives of Japan and China in Washington.” 
While this identie note somewhat disappointed the most ardent American 
pro-Leaguers, in that it made no specific reference to the League obliga- 
tions of the disputants nor to the codperation.of the United States with 
the Council, it did appear from these developments that the State Depart- 
ment was at least now prepared to act (as, unfortunately, it had not al- 
ways acted) in accordance with the statement of Secretary Kellogg some 
years ago, when he wrote to the Secretary-General: ‘‘The government 
of the United States desires to avoid, in so far as may be possible, any 
proposal which would interfere with or embarrass the work of the Council 
of the League of Nations, doubtless often perplexing and difficult. . . .”’2° 
In fact, it appeared to some of the most responsible observers of these 
developments that “‘the American government was with the Council i in 
fact if not in form.’’ 

There can be no doubt that the United States greatly influenced the 
Council’s actions at this early stage of the dispute. China had particularly 
requested a neutral commission of inquiry to determine the facts in 
controversy, and offered to accept the conclusions from such inquiry. 
Members of the Council were sympathetic with that request, since it was 
so definitely in accord with both the spirit and practice of the League. 
It had become known at Geneva, however, that the American government 
for some reason felt that such a neutral commission would be unwise in 
view of the Japanese opposition,” and consequently the Council adopted 
a relatively mild resolution on September 30, which noted the respective 

™ Text in Information Section Communiqué No. 5848 (Sept. 24, 1931). In view of 
the later. objections of the Japanese to American participation in the Oouncil, it may 
be noted that the Japanese representative, Yoshizawa, agreed to this note. He is re- 
ported to have objected only to the first wording, ‘general sodperation,’’ accepting 
instead the words, ‘‘common endeavour.’’ N. Y. Times (Clarence K, Streit corr.), 
Sept. 25, 1931, p. 3, e. 5. 

™ Minister Wilson to president of Counsil, Sept. 25, 1931. Doc. C. 610, M. 247, 1981, 
VIL 
_ “Becretary Kellogg to the Becre‘ary-General, Feb. 19, 1929, in respect to the 

World Court. Official Journal, X, 780 (Apr., 1929). 

= The reason for this was said to be a desire to save the face of Baron Shidehara, 
the Japanese foreign minister, known as a moderate and a liberal, with whom the 


Washington government was on the Lest of terms. His hand was said to be forced in 
this matter by the Japanese militarists, | 
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Japanese and Chinese declarations that the troops would be withdrawn 
‘fas rapidly as possible” and that safety of lives and property would be 
guaranteed, and requested both parties ‘‘to continue and speedily com- 
plete the exeeution’’ of these unde-takings and meanwhile to keep the 
Council informed of developmenis.™ The rôle. of the American govern- 
ment in this phase of the dispute was, as one of the most acute and 
critical observers of thé League in teneva put it, ‘‘to save, as much as 
possible, the pride of the Japanese gavernment, with a view to facilitating 
its withdrawal and not risking ths crovocation of a grave political crisis 
in Tokyo.’’* Se 

With the failure of this first effort to bring about either withdrawal 
of Japanese troops or a cessation of hostilities, the State Department 
followed the lead of the members of the Council in sending official 
observers to Manchuria, and ren=wed the previous assurances of its 
readiness to cooperate with the Coraci, in a note sent to the Secretary- 
General on October 9, which was interpreted in Washington as meaning 
that ‘‘the United States for the first time was joining with the League 
in measures to stop international hosti_ities,’’ and in Geneva as ‘‘a most 
important contribution to next Tuesday’s difficult Council debates.’’ In 
this note, Secretary Stimson refer-ec to “‘the well-tried machinery”’ 
provided by the League Covenant fcr handling such questions, and urged 
that the League ‘‘in no way relex its vigilance and in no way fail to 
assert all the pressure and authority in its competence.’’ He stated his 
belief in a continuing coôperatior o the United States ‘‘along the 
lines we have followed ever since the trouble first commenced and which 
fortunately found in session both the Assembly and the Council,” and 
concluded with assurances that the American government, ‘‘acting inde- 
pendently through diplomatic charnels, will try to reinforce League ac- 

“ Text of resolution in Council Minutas, 35th Session, 7th Meeting, p, 4. 

"William Martin, in Journal de Gerève, Sept. 29 1981 (translation mine). Prac- 
tically all responsible opinion in Geneva was identical with that of M. Martin. Of. 
Geneva Research Information Committae, op. cit., no. 10, p. 20; Henry Wales in 
Chicago Tribune (Paris ed.), Sept. 27, 1331; Clarence K. Streit, in N. Y. Times, Sept. 
26, 1931, p. 9, o. 4. Similarly, it was reported “rom Washington that the abandonment 
of the commission of inquiry and the presumption of direct negotiation ‘‘were ao- 
cepted [by the State Department] as poirting to an agreement on poliey with this- 
eountry.’? N. Y. Times, Sept. 26, 1931, p. 9, 0. £; af. Journal de Genève (ed. du matin), 
Nov. 8, 1981; Japan Weekly Chrontole, No. 1552 (Oct. 1, 1923), pp. 412, 414, 416. 

# Note from Prentiss B. Gilbert to’ the 2ecretary-General, Oct. 11, 1931, announcing 
that such observers had been sent on Oct. €. Doe, O. 687, M, 293, 1931, VIL It seemed 
to be understood in Tokyo, however, that € the American mission seeks only informa- 
tion and is not a forerunner of interventicn or mediation, and that it also differs com- 
pletely from the proposed joint investigetian commission of the League of Nations.’’ 
N. Y. Times (Hugh Byas corr.), Oct. 9, 1351, p. 5, 3. 8. 
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tion and will make it evident that it has not lost interest in the question. 
and is not oblivious to the obligations which. Japan and China have 
assumed to other signatories of the Pact of Paris as well as the Nine- 
Power Pact, if a time should come when it would seem advisable that 
those obligations be brought forward.’’* 

This strong expression of confidence in the League and its machinery’ 
was followed the next day by open intimations that a representative 
would be sent to sit with the Council when that body reconvened to 
consider the dispute, and on the day before the Council actually met 
positive announcements were made that Mr. Prentiss B. Gilbert, the 
American: consul and League observer in Geneva, had been selected for 
that purpose and had already been given his instructions. When the 
Council reconvened on October 13, and the question arose of inviting the 
United States to the seat it had’publicly offered to fill, there were, for 
the first time in the history of the League, serious objections to its par- 
ticipation, as a non-member, in the work of a League organ. The Japanese 
representative, M. Yoshizawa, not only objected, on behalf of his govern- 
ment, to such an invitation to the United States, but also made the point 
that unanimity was required under Article IT, and that therefore no 
invitétion could issue without his consent. He wrote formal letters of 
protest, submitted long memoranda,’ argued the matter orally in both 
private and public session, and urged finally that a special committee 
of jurists be set up to examine into the question.” He forced the Council 
to. spend three days discussing this matter of an invitation to the 


* Full text in N. Y. Times, Oct. 12, 1931, p. 1, o 8; also published in Geneva on 
same date as Doc. C. 700, M. 308, 1931, VIE, and printed in Oficial Journal, XII,’ 
2485 (Dee., 1931). The White Paper issued by the State Department contains a 
memorandum: to the Council, dated Oct. 5, which is evidently the memorandum delivered 
to the Secretary-General on Oct. 9 and dated Oct. 12. It seems to have been carefully 
edited before delivery to the Secretary-General, there being a number of verbal and 
grammatical changes, and the last sentence being omitted altogether, as follows: ‘‘By 
this course we avoid any danger of embarrassing the League in the course to which 
it is now committed.’’ See Conditions in Manchuria (8. Doc. No. 55, 72 Cong., 1 Sess.), 
p. 14. 

3 This seems to have been first intimated at Washington on Oct. 10, three days before 
the Council convened. N. Y. Times, Oct. 11, 1931, See. 1, p. 1, c. 6; p. 19, ec. 6-7. 

* Tbid., Oct. 13, 1931, p. 1, « 7 (Washington despatch by Richard V. Oulahan). 

"Letters from Yoshizawa to Briand, Oct. 15 and 17; and memorandum and declara- 
tion to the Council, Oct. 15 and 16. These are found in Council Minutes, 65th Session, 
10th Meeting, pp. 2-4; tbid., 11th Meeting, p. 2; and Doc. C. 729, M. 334, 1931, VIT. 

= This proposal was supported by the German representative (Von Mutius), which 
action one correspondent sald ‘‘provided the comedy element in a tense afternoon.’’ 
Chicago Tribune (Paris ed.), Oct. 16, 1931. Yoshizawa himself, however, refused, 
when preased, to agree to abide by the conclusions of such jurists. 
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United States, while the American representative, already chosen, was - 
in Geneva waiting to take his seat. 

Although it was apparent that the Japanese feared the political effect 
upon their case of such American, participation and resented the fact 
that a special case seemed to be mace against them in this respect, their: 
objections in the Council were, of course, purely juridical in character 
and entirely properly expressed. Treir arguments may be summed up 
about as follows: (1) that Article 4 of the Covenant, which provides for 
special membership in the Council for states particularly interested in 
a question under discussion, was intended to apply only to members of 
the League, and that even in the ease of such member states, a very 
direct interest in the question must be shown; (2) that cases arising. 
under Article IT were by the Covenant made a matter of concern to 
all members of the League, and that therefore no special interest, in the 
sense of this Article, could be attrizuced to any single state; (3) that 
if the United States were to be invited because of the Kellogg Pact, then . 
all the other signatories of that Peet not already members of the Coun- 
cil had an equal interest in the dispute and ought likewise to be in- 
vited; (4) that if the United States were included now, the question 
would arise whether it would not have to be included for all future 
cases; (5) that these were all questions of substance, involving impor- 
tant' interpretations of the Covenant, and could therefore be settled only 
by unanimous vote of the Council, and ought to be so settled -only after 
study by a special committee of jurists. 

To these arguments, the other m2mbers of the Council, particularly 
Briand, Lord Reading, and Madariaga, replied: (1) that the provisions 
of the Covenant to which Yoshizewse r2ferred had no bearing upon this 
case, since it was not intended to invite the United States to sit as an ~ 
actual member of the Council, but only in a limited and advisory capacity ; 
(2) that, since the Kellogg Pact had come under consideration in con- 
nection with the dispute and the United States was, after all, ‘‘one of 
the proponents,’’ and ‘‘foremost among the signatories’’ of that Pact,‘ 
it might well ‘‘be regarded as being especially interested in ensuring a 
settlement of the present dispute by pacific means;’’ (3) that since the 
question was not whether to communieate with the United States (this 
had already been settled with Japanese approval), but merely whether 

“Oct. 14-16; one private session of 3 kours, one public session of 3 hours, several 
sessions of the Twelve (the whole Counril except the Japanese and Chinese repre- 
sentatives) and of the Five (four Grest Powers and Spain), and.many conferences 
between Briand, Yoshizawa, other members of the Council, and Mr. Gilbert. i 

© This was a neat escape from the logical necessity of inviting at least the other 


important signatories, such as Russia, whem the Poles and others on the Couneil did 
not want, the other ‘‘ proponent”? being France, already a member. 
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that communication should be ‘‘by correspondence or by word of mout 
it was clearly a question of procedure and could therefore be decided 
by majority vote. 

In spite of these arguments, concurred in by all of the other E 
of the Council, and in spite of personal appeals made both in private and 
public, the Japanese representative refused to yield. The Council there- 
fore over-rode his objections, declared the question one of procedure, and 
decided (by vote of 18 to 1),“ first in private session on October 15 and 
then in public session the next day, to ‘‘invite the government of the 
United States to be associated with our efforts by sending a representative 
to sit at the Council table so as to be in a position to express an opinion 
as to how, either in view of the present situation or of its future develop- 
ment, effect can best be given to the provisions of the [Kellogg] Pact.’’** 
The final decision was taken about noon on October 16; the acceptance 
of the United States was received during the course of the afternoon ;“* 
. and at a late afternoon session on the same day, Mr. Gilbert took his seat 
with the Council.“ He was warmly welcomed by members of the Council, 
and particularly by Briand as president, who referred to his presence as 
a public manifestation of ‘‘the spirit of good understanding and loyal 
coöperation”? between the United States and the League in this affair, as 
‘the natural and practical outcome of the close de facto solidarity which 
has existed harmoniously between us for a month past to the satisfaction 
of the two parties concerned’’ as a ‘‘closer codperation’’ which the nations 
of the world ‘‘will not view without emotion’’ and whose ‘‘symbolie 
significance’’ they would fully realize. Mr. Gilbert participated hence- 
forth in both the public and private sessions of the Council (five alto- 
gether), in sessions of the Twelve (now regularly referred to as the 
Thirteen), and even in some of the meetings of the Big Five.“ 

“ The Polish, Jugoslav, and Norwegian representatives supported the invitation, but 
with the express understanding that the legal questions involved were reserved. It 
was reported later, on ‘‘good authority,’’ that the Polish representative (M. Sokal) 
had at first desired to support the Japanese objections. If true, this may have been 


due to fear of opening the way for a Russian seat also. N. Y. Herald (Paris ed.), 
Nov. 4, 1981. 

© Council Minutes, 65th Session, 10th Mesting (Oct. 16, 1981), pp. 1-2. 

“Notes from Prentiss Gilbert to the Secretary-General and to the president of the 
Council, both dated Oct. 16, 1931. Press copies distributed in Geneva; latter printed In 
ibid., 12th Meeting, p. 1. 

“He was formally ushered in and placed at the foot of the table, in one of the 
seats regularly reserved for special members; he was assisted by two of the other 
special American League observers from the Geneva consulate, Messrs. Everett and 
Riddleberger. 

# Numerous meetings of the members of the Council, exclusive of the Chinese. and 

Japanese, were held. These were commonly referred to in Geneva as the Terrible 


f 


t 


INTERNATIONAL AFFAIRS 511 


Whether this participation, secured after so dramatic a struggle, actu- 


ally contributed very much toward the settlement of the Manchurian dis- > 


pute is somewhat doubtful, Mr. Gilbert was, in tha first place, himself 
youthful, inexperienced in diplomacy, ‘lacking in prestige, and no doubt 
embarrassed by the magnitude of his responsibility and the delicacy of his 
task. Secondly, he was so limited by his instructions and by the conditions 
under which he became associated with the Council that there was actually 
' very little that he could say or do. He had: been authorized by the Secre- 
tary of State ‘‘to participate in the discussions of the Council when they 
relate to the possible application of the Kellogg-Briand Pact, . . . to 
report the result of such discussions to the department for its deter- 
mination as to possible action ;’’ if present at the discussion of any other 
aspect of the dispute, ‘‘it must ba only as an observer and auditor.’’“* He 
was, in other words, to be entitled to participate ir the deliberations of 
the Council only if and when the Kellogg Pact was involved, and other- 
wise.to act only as an observer. Moreover, the Japanz2se refused to join in 
: the welcome to Mr. Gilbert,*’ pazsisted in their objections to American 
participation,“ and probably forced a more meticulous observance of 
those instructions than had actually been intended.“ Not until Secretary 
Stimson had apparently assured the Japanese ambassador that ‘Mr. 
Gilbert is not expected to take a prominent part in the proceedings, but 





Twelve, and in Paris as the Doubtfu_ Dozen. The Big Five was the special Council 
committee, composed of the representetives of France, Great Britain, Germany, Italy, 
and Spain, constituted at the beginning sf the dispnte to work-out details. Sinee neither 
group was actually the regular Council, the record of their meetings is not available 
in the Council minutes. | 

“Text in N. Y. Times, Oct. 17, 1931, p. 2, ce. 4. - 

“The Norwegian representative (Braadland, foreign minister) also refrained from 
uttering any words of welcome, but late>, in view of the conement, issued a statement 
to the press, saying that of course he to> welcomed the American collaboration. Informa- 
tion Section Communiqué No. 5868 (Cet. 19, 1981). It was generally understood in 


vema 


Geneva that he had refrained at first in order to make the Japanese abstention less > 


conspicuous. 

* Cf. memorandum of Yoshizewa to Briand, Oct. 17, 1931. Doc. O. 729, M. 334, 1931, 
VII, printed in Geneva Speotal Studies, IT, no. 11, p. 41. Thie memorandum was fairly 
characterized as ‘‘a startlingly bitter and unexpected note reizerating and emphasizing 
her protest against the presence of an American representafive during the Conncil’s 
consideration of the Manchurian question, declaring she did not see why the United 
States any,;more than any other non-member should be asked to participate.’’ Chicago 
Tribune (Paris ed.), Oct. 19, 1931, _ 

“A Geneva paper, usually quite aczarate in its informaäon, reported, while the 
invitation was under consideration, that the Council was prepa~ing to seat the American 
representative ‘fon a footing of equality with all the other members of the OCouncil,’’ 
and later stated that this was abandaned following the Japenese opposition. Journal 
des Nations, Oct. 15, Nov. 14, 1981. | 
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will be there mainly to keep his government informed,’’ were the objec 
tions to his participation finally. withdrawn.”° 

At any rate, Mr. Gilbert was careful to emphasize, in his opening state 
ment, the value of the Kellogg Pact as ‘‘an effective means of mal 
shalling the public opinion of the world behind the use of pacific mean 
only in the solution of controversies between nations,’’ and that the pul 
pose of the United States in accepting the Council’s invitation was ‘‘tha 
thus we may most easily and effectively take common counsel with yo 
on this subject.’’ He was equally careful to state with particular emphasis 
‘‘In your deliberations as to the application of the machinery. of th 
Covenant of the League of Nations, I repeat, we can, of course, take n 
part.” t Beyond this opening statement, Mr. Gilbert contributed nothin 
to the public discussions of the Council, and that in spite of the fac 
that the Council’s next step was to invoke the Kellogg Pact, and tha 
there were on numerous occasions references to that instrument. Eve: 
at the close of the sessions on October 24, when the Council had finally, b 
a vote of 13 to 1, solemnly declared, on the basis of the Kellogg Pact an: 
the Nine-Power Treaty as well as the Covenant, that the Japanese ough 
to withdraw their troops within three weeks,5* and when Sefior d 
. Madariaga had been bold enough to hope that ‘‘if the debates of th 
Council have to go on... the coöperation of the United States will also g 
on,’’ Mr. Gilbert replied by thanking the president and the representativ 
of Norway for their references to himself earlier in the afternoon.“ H 
was rather aptly characterized as ‘‘Sitter-in Gilbert, the exponent | o 
Golden Silence.’’® 

ON. Y. Times, Oct. 20, 1931, p. 1, e. 8 (Tokyo corr. by Hugh Byas); cf. Genev 
Special Studies, IT, no. 11, pp. 39, 48. The withdrawal of the objections was announce 
in Washington on Oct. 19 by Ambassador Debuchi, after a conference with Secretar 
Stimson. Yoshizawa made a statement to the Council on Oct. 22, in which, as a matte 
of fact, he maintained the legal position he had taken, but spoke in a friendly manne 
of the United States, to which Mr, Gilbert responded. 

= Council Minutes, 65th Session, 12th Meeting, p. 2. 

- 8 At the suggestion of the Council in private session on Oct. 17, the government 
represented on the Oouncil sent identic notes to Japan and China formally invokin, 
the Pact; the Council, through the French government, notifled the United State 
(and other signatories) of this action, whereupon it too similarly invoked the Pact o: 
Oct. 20. See statement of Briand to Council, Oct. 22, 1931. Ib4d., 13th Meeting, pp. 1-2 

a Tert of Council resolution in tbid., p. 3. In view of the requirement of unanimit 
under Art. 11, the resolution was of course not legally binding. 

“<í Amid a deep silence, Mr. Gilbert asked leave to speak. The eagerness wit! 
which eyes turned to him and listeners leaned forward to hear, in the expectant wial 
that the American government might have authorized its representative to make som 
declaration in regard to the Council’s resolution, had to be chilled. He thanked th 
president and the representative of Norway for what they had said, and promised t 
transmit their words to his He Geneva Special Studies, II, no. 11, p. 58 

= Time, Nov. 2, 1931, p. 21. 


+ 


INTERNATIONAL AFFAIRS - 513 


This is not to say that Mr. Gilbert’s participation was ‘useless. He was 
active in private conferences with the president and members of the 
Cotincil; he was in constant telephonie communication with the State 
Department; he was particularly. zealous to silence any rumor that arose 
of lack of interest on the part of the United States. Even his mute pres- 
ence at the Council table was impressive as a demonstration of official 
American interest and confidence‘in the League and of official American 
readiness to- codperate in sore manner and presumably to an extent 
greater than theretofore. League officials confidently expested that the 
Council resolution of October 24 would be promptly supported by a dec- 
laration from the State Department, particularly as it had been intimated 
in ‘Washington, if not by Mr. Gilbert in Geneva, that the resolution, when 
proposed by M. Briand, was ‘‘in line with views of officials -here.’’®* 
They were somewhat taken aback, therefore, when no such public declara- 
tion was forthcoming and no new representations of any kind made to 
the Japanese government until two weeks later | 

It was definitely charged in Washington that this weakened support of 
the League was due to Secretary Stimson’s concern ‘‘for domestic political - 
reasons lest an impression become current that the Hoover Administra- 
tion has identified itself completely with the League in the Manchurian 
. crisis.” At any rate, Under-Secretary Castle explained, on October 81, 
that the Council resolution for Japanese evacuation had not been en- 
dorsed, ‘‘because America’s position on this question had not been asked.”’ 
The government, he said, ‘‘considered that, not being a member of the 
League, it was not entitled to make any suggestions unless invited to do 
80.5 A week later, Secretary Stimson, referring tc the new representa- 
tions made in Tokyo by Ambassador Forbes, declared ‘‘inaccurate’’ the 
reports that the United States had adhered to the Counceil’s resolution, 


ONY. Times (special Washington despateh), Oct. 28, 1931, p. 2, o. 2. It was 
even thought by some that reassurances and possibly pressure from Washington had 
caused à strengthening of the Couneïl resolution. Ibid. (Lansing Warren corr.), p. 1, 
c 4; Chicago Tribune (Paris ed.), Oct. 23, 1931 

- Ne Forbes, on Nov. 5, delivered te Baron Shidehara a P E T 
which was not a formal ‘‘note,™.but merely a ‘‘memorandum’’ aeccmpanied by an 
oral explanation. Text in Conditions in Manchuria (8. Doc. No. 55, 72 Cong., 1 Sess.), > 
pp. 30-32. Secretary Stimson emphasized, 1 in hue statements this distinction between 
a note and a memorandum. `- 

= N, Y. Times, Nov. 7, 1981, p. 8,0. 6. We 

# Statement quoted in Chicago Tribune ees say Nov. 1, 1981; cf. N. Y. Times, 
Nov. 1, Sec. 1, p. 22, « 8. This reason for inaction or for ‘failure to Sonor the League 
was henceforth ied on numerous occasions. The writer underssands that this statement 
. by Mr. Castle was the first intimation to League officials in Geneva that any formal 
- invitation, was expected after the close ralations“established by Mr. Gilbert ; ever the 
American officials in Geneva were daily exposing i a declaraticn of some sort from the 
Btate Re 
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and began once more to emphasize the policy of the United States as one 
of coöperation with other nations, but ‘‘by acting independently through 
the diplomatic channels and reserving complete independence of judg- 
ment as to each step.” As for joining with the League in the use of 
more serious measures, such as the withdrawal of diplomatic representa- 
tives and the application of an economic boycott, it became quite clear 
that the Administration, although avowedly sympathetic with the objec- 
tive of forcing Japanese withdrawal from Manchuria, feared the, political 
effect of energetic action and on to commit itself to anything of 

that sort.®? 
This principle of independent coöperation”? was continued in the 
third series of Council meetings devoted to the Manchurian crisis. The 
Secretary-General, assuming that the United States would continue the 
representation it had itself sought in October, sent the State Department 
official notice of the meetings scheduled to begin in Paris** on November 
16. The Administration, however, now ordered Ambassador Dawes, in- 
stead of Mr. Gilbert, to act for the United States by conferring with mem- 
bers of the Council, but not to sit with the Council unless ae 
necessary .** 

This move was at first welcomed in Geneva as a manifestation of in- 
creased interest in the League and of a firmer determination to give it 
energetic and open support; for it was not forgotten that Dawes had 
earlier been one of the most ardent and vigorous of American pro- 
Leaguers,” and was always known for his frank, direct, and energetic 
manner. He had apparently been given a good deal of freedom by the 
State Department, and it-was hoped that he would eventually decide to 
sit with the Council and thus invigorate that body. As a matter of fact, 


| ©N, Y. Times, Nov. 7, 1981, p. 8, ¢. 6. 

{In carefully couched diplomatic language, Under-Secretary of State William R. 
Castle, Jr., tonight [Oct. 811 indicated that the United States will not stand for 
Japan’s continued occupation of Manchurias.’’ Chicago Tribune (Paris ed.), Nov. 1, 
1931; ef. N. Y. Times, Nov. 1, Bec. 1, p. 22, c. B. 

a That there may have been some grounds for this fear is indicated by the fact that 
even the pro-League N. Y. Times declared that ‘‘if any action of this sort is really 
undertaken, the United States cannot be expected to have a part in it.” Bee editorial, 
‘United Efforts for Peace,’?’ Nov. 10, 1981, 

“The writer has good reason to believe that the decision to meet in Paris was due, 
at least in part, to ‘‘unofficial’’? American suggestions that it would be easier to send 
an important American representative like Dawes to Paris than to Geneva, the latter 
being too obviously League atmosphere, . 

“Text of Secretary Stimson’s statement in N. Y. Times, Nov. 12, 1931, p. 1, « 8. 
Both this statement and that of Gen. Dawes implied that Dawes might sit if necessary. 
. © See his statement pleading for ratification of pore Treaty and Covenant, in Chicago 
Tribune, Sept. 1, 1919. 
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General Dawes did not at any time sit at the Council table; he was par- 
ticularly careful not to appear in the Council room even. as an observer or 
auditor; he avoided any use cf the American oficials experienced in 
League contacts ;% and in other respects he kept himself conspicuously 
aloof from the official Council ard its paraphernalia.’ He even declared 
publicly, during the course of the negotiations, that his presence at Coun- 
cil meetings ‘‘would not only bə inappropriate but might even em- 
barrass the efforts of the Council :tself.’"* He did, to be sure, announce 
` to the Council on the last day of the Paris sessions (on December 10) 
that he proposed to sit at that public session and read a statement; and 
a chair was placed for him at the Council table. A few minutes before the 
session opened, however, he telepnoned that he had changed his mind 
and would not sit. 

Nevertheless, General Dawes reëmahasized, in a public statement, the 
interest of the United States, through the Kelloge Pact and the Nine- 
Power Treaty, in this League problem,, and declared that he hoped ‘‘to 
make every contact which is ess2ntial to the exercise of any influence we 
may have and to make effective the Kellogg Pact ° The problem, as 
he himself admitted, concerned ‘‘the modalities of his hovering benignly 
over the Council table without sitting down to it.’’ That problem was 
solved by his very active participation in daily ecnferences with those 
most concerned—the president and individual numbers of the Council,” 
the representatives of China and Japan, the Seeretary-General and other 
members of the League Secretariat. Thus there was established in Paris 
the so-called ‘‘ Dawes League,’’ mesting ai the Hotel Ritz, through which 
the closest sort of interlocking conzact was maintained with the constitu- 
tional League, meeting at the Quai d’Orsay. 

This method of collaboration was somewhat intricate; it obviously 
slowed up the proceedings; it led to much suspicion that the United 
States was actually working separately instead: of with the League; and 
it was probably largely responsible for creating what one correspondent 
described as a deadlock more imgor’ant than the Sino-Jepanese dead- 


$ Neither Prentiss Gilbert nor any cther American official that had carried on the 
previous contacts with the Council was sant to Paris to assist Dawes. . 

© See accounts by Clarence K, Streit and Lansing Warren, in N. Y. Times, Nov. 24, 
1981, p. 18, ce. 4-5; Nov. 25, p. 10, c. L 

® Statement issued Nov. 20. Text in Mid, Nov. 21, 1931, p. 2, ce. 1-2. 

* Statement issued on arrival in Paris, Nov. 12, [b¢d., Nox. 14, 1931, p. 10, « 8. 

© That is, with the representatives cf the Great Powers, and particularly with those 
of Great Britain and France; he apparently ignored completely the smaller powers, 
and thereby incurred considerable resentment. 

"An American member of the Secretariat acted as the “contact man’’ between 
Dawes and the Council, aside from the personal conferences, 
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ines ‘tthe one between the Council’s Committee of Twelve and Wash- 
ington over who should take the lead in ending the spectacle that makes 
neither very happy.’ This method may also on occasion have irked 
the temper of one so naturally frank and direct as General Dawes. But 
it had the advantage of permitting him to discuss with the Couneil, with- 
out appearing to do so, something besides the obviously futile Kellogg 
Pact, to suggest solutions, and perhaps even to give assurances of support : 
that apparently could not be made at an official Council meeting. At any 
rate, assurances were given from time to time, both in Paris and in Wash- 
ington, that the United States government retained full confidence in the 
efficacy of the League machinery, and preferred to work with that ma- 
chinery rather than in any other way.” : 

As a result of this involved and cumbersome system of ‘‘independent 
codperation’’ between the United States and the Council, the compromise 
formula of December 10 was finally worked out, and given, both before 
and after its adoption, the official approval of the United States.” In 
fact, this formula, containing as its essential feature the provision for a 
neutral commission of inquiry, was generally understood to be actually 
of American origin, although in September the Administration had op- 
posed and blocked just such a-commission.™ State Department officials, 


" Clarence K. Streit, in N. Y. Times, Nov. 25, 1931, p. 10, ce. 3-5. 

"n Dawes issued a statement on Nov. 20, after an extended conference with Briand, 
which a Paris correspondent said ‘‘will require three denials by Secretary of State 
Stimson to clarify it,’ but which explained quite plainly that his own non-presence 
at Council meetings ‘‘in no way indicates that the United States is not wholly sympa- 
thotic with the efforts being made by the League to support the objective of peace in 
Manchuria’? Chicago Tribune (Paris ed.), Nov. 21, 1931. Further, it was reported 
that ‘‘the opinion prevails [among State Department officials] that the League of 
Nations offers better facilities for dealing with Manchurian questions than the Nine- 
Power Treaty.’’ Washington despatches in Chicago Tribune and N. Y. Herald (Paris 
eds.), Nov. 26, 1981; cf. statements by Stimson, in N. Y. Times, Nov. 18, p. 5, e. 1; 
Nov. 26, p. 2, ec. 8-4. 

# Statement by Dawes, Nov. 25. ‘Chicago Tribune and N. Y. Herald (Paris eds.), 
Nov. 26, 1931. The text of this statement published in the State Department White 
Paper is obviously erroneous, in that it has Dawes approving a resolution proposed by 
the ‘‘Government of the United States’’ instead of by the ‘‘ Council of the League.’’ 
See 8. Doc. No, 65, 72 Cong., 1 Bess., p. 41. The formula was tentatively announced 
Noy. 20, officially proposed by the Japanese to the Council Nov. 21, considerably 
modified during the following three weeks, and finally adopted on Dec. 10, 1981. 
Approval of the resolution in its final form was given by Dawes on Des. 9, and by 
Secretary Stimson on Dec. 10. Text of resolution in Official Journal, XII, 2374-2375 
(Dec., 1981). 

™ Under-Secretary Castle revealed, on Nov. 12, that the United States expected to 
propose a compromise plan to the Council, but gave no details except. that it would 
involve a neutral commission of inquiry; later, the State Department denied any such 
plan, but the reports persisted. Chicago Tribune (Paris ed.), Nov. 18, 15, 19, 1981; 

ef. N. Y. Times, Nov. 15, Sec. 1, p. 2, c. 6. 
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at all events, boasted about the “influential part” taken by the United 
States in the drafting of this Ccancil resolution, and pointed out that 
‘‘whether General Dawes formally sat with the Council or refrained 
from that course was quite incidental. Ho has taken a leading part in 
the private conversations in Paris, which have constituted the real nego- 
tiations of the League.’ 

Having thus participated actively in the dsa to create a Man- 
churian commission of inguiry, to be appointed by the Council of the 
League and to act under its authority, the United States also apparently 
agreed to participate actively and officially in the commission’s work. 
An able and distinguished army officer, Major-General Frank R. McCoy, 
was permitted to accept membership on the commission,” the official, 
rather than private, character of his participation being indicated by the 
fact that when the commission mat in Geneva, on January 21, 1932, to 
orgarize and make its general plans, the American consul in Geneva, Mr. 
Gilbert, attended the meetings-in the absence of General McCoy."® When 
the League officials were considering whether to rush the commission 
from Geneva to Manchuria by the Trans-Siberian railway, or even by 
airplane, or whether to send it viz the United States, the American gov- 
ernment was reported to favor the latter route, chiefly in order to put 
the European commissioners in touch with American public opinion; 
and when that longer route was finally underteken, the State Depart- 
ment officially welcomed the comission to the. United States and made 
special arrangements for facilitating its Journey across the continent. 

Although the United States had thus sssociated itself quite formally 
and fully with the Council in the Manchurian phase of the Sino-Japanese 
dispute, and appeared ready to ecntinue that close coöperation so long as 
the Manchurian question was on the Council’s agenda,® it for some time 


T° N., Y. Times, Nov. 26, 1631, p. 2, ce. 8-4, 

“Mr. Walker D. Hines was first appointed, tut was unable to accept. The Com- 
mission was finally constituted as follows: Count Aldrovandi-Marescotti (Italian), 
General Claudel (French), Lord Lytton (British), Major-General McOoy (American), 
and Dr. Schnee (German). Lord Lytton was elected chairman, the commission being 
since commonly referred to as the Lytton Commission. 

Information Section Communiqué, No. 5445 (Jan. 21, 1932). 

"AW. Y. Times, Feb. 1, 1932, p. 4, c. 5. While this reported preference of the American 
government may have influenced the chïice of rocte. it should be noted that there was 
fear of interrupted service on the Chinese Eastern Railway. The Chinese representative 
on the Council, Dr. Yen, protested on several occasions against this choice of the longer 
route. 

“The Assembly, which met in special sessior. cn March 3, 1932, in response to 
China’s request, assumed jurisdiction cf the Marchurian, as well as of the Shanghai 
question, over Japanese protest. That action is not, however, taken to relieve the 
Council of ita continuing responsibility in the matter, and the Lytton Commission 
appears still to be considered as a Council commission, although subject, through the 
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. followed a policy of greater aloofness in respect to the much more alarm- 
ing Shanghai phase. By the time the Council reconvened in regular ses- 
gion on January 25, 1932, incidents had occurred at Shanghai which later 
developed into open hostilities in that area. China, on January 29, again 
appealed to the Council, now formally invoking Articles 10 and 15 of the 
Covenant, in addition to Article 11, under which its case was already 
being heard. The Council promptly accepted jurisdiction of this new 
appeal, in spite of vigorous Japaness opposition, and steps were at once 
taken to proceed with the investigation required under Article 15. A 
commission of inquiry was constituted the next day (January 30), con- 
sisting of the consular representatives in Shanghai of the states members 
of the Council (other than the dispttants),®? and the United States was 
invited to add its consul in Shanghai to the commission as well. In spite 
of the very special interests of the United States in the Shanghai area 
and its own strong action to secure peace, Secretary Stimson declined this 
invitation, explaining that, although the United States was ‘‘heartily 
sympathetic’’ with the League’s efforts to preserve peace in the Far East 
and would ‘‘continue to extend its coöperation wherever this is pos- 
sible,” it could not participate officially in a League commission ‘‘ which 
will be acting under the provisions of one of the articles of the League 
Covenant.’’ Secretary Stimson agreed, however, to permit ‘‘ codperation”’ 
with the Shanghai commission, and Mr. Cunningham, the American 
consul in Shanghai, was accordingly instructed to engage in such coôpera- 
tion.® 





Council, to the orders of fhe Assembly. See correspondence between the president of the 
Assembly (Hymans) and the president cf the Council (Paul-Boncour), Mar. 18, 
1932; and between the Chinese representative (Dr. Yen) and the Secretary-General, 
Mar. 19 and 21, 1932. Docs. À. (Extr.) 64, 1932, VIL and A. (Extr.) Com. spec. 1. 

“ Under Art. 15, in contrast to Art. 11, the votes of the disputing parties are not 
taken into account, and the Council (or Assembly) has decisive, rather than merely 
conciliatory, powers. The procedure undar Art. 15 also anticipates and may require 
the application of the sanctions provided by Art. 16. It should be noted that Dr. Yen 
made it plain that these articles would have been invoked at this time had there been 
no Shanghai incidents, and that the new Chinese appeal related to the whole dispute, 
not merely to Shanghai. Text of Chinese appeal and explanation by Dr. Yen, in Official 
Journal, XIII, 335-336, 343 (Mar., 1932). | 

x These were Great Britain, France, Italy, Germany, Spain, and Norway. The Italian 
consul, Signor Ciano, acted as chairman of this Consular Commission, and M. Haas, 
the director of the League’s Transit Section, then in China for other purposes, as 
secretary. 

= See text of Stimson’s statemert, Feb. 1, 1932, in N. Y. Times, Feb. 2, p. 19, 6. 5; 
cf. also Information Section Communiqué, No. 5471 (Feb. 1, 1232). This explanation 
is obviously misleading, in that Mr. Stimson ignores the fact that the Manchurian 
Commission is also, of course, acting under the Covenant (as have all the numerous 
other League commissions with which the United States has officially participated). 
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f : 
“The nice distinction thus again drawn by the Administration between 
‘‘narticipation’’ and ‘‘codperation’’ with League organs had somewhat 
unfortunate results. In the firs: glace, it 2omplicated the League pro- 
eedure so that delays and uncertainties were inevitable. The first report 
of the Shanghai commission was he'd up for some time in order that the 
American consul might receive instructions from Washington, after the 
report was ready, whether to approve or sign; furthermore, American ap- 
proval had finally to be separately cabled to Geneva three days later 
than the report. By the end o? March, four reports had been made by 
this Shanghai commission to the Ccuncil (end Special Assembly), in all 
of which the American consul joined, although apparently without adding 
his formal signature." In the second place, this emphasis by the Wash- 
ington government on subtle formulas at such a critical time puzzled 
and irritated the members of the League; it made them again somewhat 
suspicious of the extent to which even this ‘‘rodperation’’ might continue; 
it tended: therefore to induce a particularly cautious and hesitant ap- 
proach on the part of the Council to the whole Shanghai problem which 
certainly did not give the Japan2se the impzession of a strong and united 
front. 

This policy of official aloofness from the League manifested itself also 
in other respects. Whereas, during the previous Manchurian phase, the 
United States had worked very definitely in conjunction with the Coun- 
cil, it now initiated and aprarently preferred the approach to the 
Shanghai problem in conjunction vith the British government (and later 
with the other Great Powers), rather than with the Council of the League. 


Presumably the distinction between tte Manchurian and the Shanghai commissions, to 
the Hoover-Stimson Administration, lay in the fact that the former was appointed 
under Art. 11, with its purely conciliatory implications, while the latter was appointed 
under Art. 15, with its serious implications as to the application of sanctions. Even that 
distinction is scarcely any longer admissible, in view of the acceptance by both the 
Council and Assembly of the Chinese appeal of the whole case (including Manchuria) 
under Art. 15. 

“See Docs. O. 185, M. 90, 1932, VII ‘first report, cabled from Shanghai, Feb. 6), 
and ©. 209, M 109, 1982, VIT (U.S. approval, cabled Feb. 9, in Official Journal, XIII, 
374, 378-379 (Mar., 1932). Cf. also accounts in N. Y. Times, Feb. 6, p. 11, œ 1; Feb. 
7, p. 25, 6. 1; Feb. 12, p. 8, œ 2. 

= Ths first three of these reports wera transmitted to the Council and later sub- 
mitted to the Assembly as Doc. A. “Extr.) 8, 1932, VIT. Texts in Oficial Journal, 
XIII, 874-376, 379-880, 382-383 (Mer., 1932). The fourth was transmitted directly 
to the Assembly, that body then having convened. Doe. A. (Extr.) 15, 1932, VIL. 

“The published correspondence shows that, in its separate notes to both China and 
Japan, the United States was constartly emphasizing the obligations of those powers 
under the Covenant and the Council reszlutions, as well as under the Kellogg Pact. 
Conditions in Manohurta (8. Doc. Nc. £5, 72 Cong, 1 Sess), passim. 
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The British government,-at this time itself dominated by elements not 
particularly sympathetic with the League, fell easily into this system, 
and for some time Shanghai matters were virtually out of the hands of : 
the Council, that body merely being asked to approve and support what 
these specially interested powers had already agreed to. This method ' was 
resented in Geneva, particularly by the smaller powers represented on 
the Council, who felt that it removed from the Shanghai negotiations 
the broad and disinterested approach envisaged by the Covenant, but 
who nevertheless felt obliged, in order to maintain the coöperation of 
the United States in some form, to content themselves with securing from 
those ‘‘Shanghai powers’’ an occasional report.* a 
The apparent timidity of the Council, induced by this lack of a clear 
understanding with the United Stetes, put the United States for a time 
in a position of leadership which was actually very dangerous, in that it 
provoked, in turn, more Japanese resentment against the United States 
than against the members of.the League. Thus, Secretary Stimson’s 
identic note of January 7, declaring that there could be no recognition of © 
situations or agreements brought about by methods in violation of exist- 
ing treaties, was apparently sent without previous consultation with 
Council members, and was not even communicated afterwards to the 
Council. When the Council three weeks later (January 28) formulated 
a statement to the same effect, which included a specific reference to the 
. Stimson note, and on February 16 formally transmitted to the Japanese 
government its support of this American policy, it was but natural that 
the Japanese should hold the United States responsible for the new and’ 
important development." Americans may well be proud of this brief 


Aush a keen observer as Clarence K. Streit has expressed the opinion that this 
British policy of -virtually taking the situation out of the hands of the Council was 
“to suit exigencies of the American policy.’’ N. Y. Times, Feb. 9,-1982, p. 28, e. 6. 

» Thos the five-point proposal by the United States and Great Britain was reported 
to the Council on Feb. 2 by Mr. J. H. Thomas, after it had been delivered to China 
and Japan; and the later armistice negotiations were similarly reported on Feb. 29 
by Sir John Simon, following which report the Council officially proposed the round- 
table conference. Even the other Great Powers, France, Italy, and Germany, were 
ignored by the United States when these negotiations were initiated, and would much 
have preferred to act through the League rather than merely to ‘‘ ‘support’? > the United 
States and Great Britain. 

* See declaration by the president of the Council (Paul-Boncour), Jan. 29; and - 
Appeal of the Council Members to Japan, Feb. 12. Official Journal, XIII, 336-337, 
883-384 (Mar., 1982). The Japanese directed their resentment over this Council note 
largely. at the United States, asserting that the State Department had even furnished 
the first draft. This was denied in Washington, and actually the British representative 
(Lord Londonderry) was responsible far the strongest paragraph; but it suggests the 
special danger in the isolated position af the United States. N. Y. Times (Tokyo corr, ` 
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period of world leadership, but at the same time regret that the advan- 
tages of united action to their own country as well as to the cause of 
peace were not more clearly foreseen. 

The general situation produced by this lack of coördinated effort was 
well summarized by a keen observer when he wrote: ‘‘League of Nations, 
British, and American quarters Lere [in Geneva] take a very serious view 
of the consequences to the Leagıe, to Britain, and to the United States 
if a remedy is not found scon fcr the paralysis which yesterday’s (Feb- 
ruary 9) session of the League Council showed was afflicting their efforts 
to end the Far Eastern conflict. As far as can be seen here, the evidence 
from all sides indicates that all this is a result of misunderstanding be- 
tween Washington and Geneva and between Washington and London, and 
more generally to the lack of coordination of the efforts of all three.... 
Aware that this risk [of eo:lision with Japan] will be especially great if 
the peace action is not united, Geneva and London hesitate for fear Wash- 
ington will not back them up when the dangerous showdown arrives, as 
they feel Washington did when the Council voted that Japan should with- 
draw her troops by November 14. Washington meanwhile apparently holds 
back because it fears London ard Geneva will not back it up, as it feels 
they did when Secretary Stimson took the initiative of sending Tokyo his 
note of January 7. At the root of the troubles is the fact that never since 
the Manchurian conflict began have the peacemakers acted in unison. - 
First Washington was echoing Geneva, and lately Geneva has been echo- 
ing Washington, and not once have they spoken with one voice. The only 
way for each to avoid the darger of takng the initiative alone, it is 
held here, is for all to take the initiative simultaneously. . . . Geneva is 
ready to talk, act, and risk for peace simultaneously with Washington. 
The whole question here is whether Washington is ready to talk, act, and 
risk for peace simultaneously with the League. Because ... Washington, 
for domestic reasons which all understand, prefers to avoid appearing to 
work too closely with the Leaguz, the United States lately has been tend- 
ing toward limiting her ecllaboraticn to London and ignoring Geneva. . 
Geneva knows directly from the British what the British are thinking. 
It feels the need of knowing from the United States what the United 
States is thinking.’’*° 

In the conduct of its actual relations with the Council at Geneva, the 


by Hugh Byas), Feb. 19, 1932, p. 10, e. 3. The Stimson letter of Feb. 24 to Sen. 
Borah similarly was endorsed by the Assembly and its principles incorporated into the 
Assembly resolution. The letter was officially communicated to the Secretary-General by 
Minister Wilson, and was thereupon circulated in Geneva as Doc. O, 276, M. 164, 1932 
% Clarence K. Streit, in N. Y. Times, Feb. 11, 1932, p. 4, c. 2. 
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Hodver-Stimson Administration. returned to the earlier system of ex- 
change of communications and informal liaison. Minister Hugh R. Wilson 
was put in charge of this liaison with respect to these Far Eastern ques- 
tions, instead of Consul Prentiss B. Gilbert, and, for informal conversa- ` 
tions with Council members, special use was made of Mr. Norman H. 
Davis, conspicuous Wilsonian Democrat who had already served on nu- 
merous League committees, and who was in Geneva as a member of the 
disarmament delegation. These admirable selections no doubt served very 
effectively to allay some of the distrust and misunderstanding caused by 
the lack of correlation.in other respects between Washington and Geneva. 

With. such excellent representation at Geneva, the Administration nev- 
ertheless appeared to prefer, during this period, to express its point of 
view in Council meetings through the British representative rather than 
through its own or League officials.“ This extraordinary development 
reached its climax on February 29, when during the Council’s public 
consideration of the proposal for a roundtable conference at Shanghai, 
Sir John Simon, the British foreign minister, first supported the plan 
on behalf of the British government, and then, ‘‘looking out over the 
diplomatic box where a number of American diplomats were pretty well 
concealed behind Secretariat employees and attachés of other delega- 
tions,’’ he continued : ‘Mr. President, so far I have spoken of the support 
of the British government—the government for which I have the honor to 
speak—but there is another government, whose citizens have great inter- 
ests in the International Settlement and whose devotion to the cause of 
peace and desire to promote a just conclusion of the Sino-Japanese con- 
flict is known to us all. I refer to the United States of America. America 
is not a member of the League of Nations, but none the less I am happy 
to be able to announce here at a meeting of the Council of the League that 
I have been in close consultation with the American government, and I 
am authorized to communicate the assurance of the United States that it 
is prepared to associate itself with the step which we are now taking and | 
to instruct its representatives in the Shanghai area to codperate. with us 
who ‘are members of the League in the fullest measure in carrying out the 
proposals which the president -has put before us 3 and which I hope we 
are about to adopt. die 


“It was reported from Washington that the Administration was for a time seri- 
ously considering acting through the Italian, rather than through the British, repre- 
sentative. Arthur Krock, in ibid., Feb. 27, 1932, p. 7, aL 

= Counctl Minutes (mimeographed), Fed. 29, 1982. At the previous secret sation 
of the Council, representatives of the smaller powers had pressed for a more inclusive 
conference at Shanghai, but Sir John Simon used his authorization to speak for the ` 
United States to force the adoption without.change of the more limited plan, pointing 
out that the slightest changes would necessitate SETHE consultation with Secretary 
Stimson, and thus delay matters. 
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This event was described most aptly Fy a correspondent when he wrote: 
‘“‘Today’s progress toward peace was achieved with the United States 
speaking and acting closer in unison vith the Council than it has done 
since Prentiss B. Gilbert sat at the Corneil table. The United States was 
not represented today in the secret or public sitting of the Council by any 
of the five American delegates it has here. Its spokesman was Sir John 
Simon, the British foreign secretary.’** The whole affair was the more 
striking in view of the fact that Minister Hugh Wilson apparently had 
in his pocket at the time a communicstion to the Secretary-General, an- 
nouncing the Administration’s suppor: of the Üounzil plan and its agree- 
ment to coôperate in carrying out the 2lan, which Mr. Wilson delivered 
promptly after the adjournment of the Council. Had the communication 
been received by the Secretary-General a few minutes earlier, he pre- 
sumably would have read it to the Corneil in the ordinary performance 
of a perfunctory duty; evidently the Hoover-Stimson Administration 
therefore deliberately chose to be ne in the Couneil by the British 
foreign minister. 

This was the more extraordinary singe Sir John Simon had not on all 
former occasions correctly presented tte American point of view. Before 
the Council met in private session on February 12, for example, Mr. Wil- 
son had officially informed the Secretary-General and others that the 
Anglo-American negotiatians with the Japanese had completely broken 
down. Had that been revealed to the Council, drastic action would prob- 
ably have been taken at once. Sir Joba Simon, however, represented to 
the other Council members that these negotiations were still going on, 
and on that ground secured the furtaer. delay and inaction that he in 
particular desired. Seeretary Stimson was reported ag highly indignant at 
this misrepresentation of the American viewpoint by Sir John, but he 
nevertheless continued to permit, and sven te ‘‘authorize,’’ that gentle- 
man to speak for the United States on these crucial matters. 

Whatever one may think of the m=thods used, the fact is that close 
relations with the Council were thus egain maintained during the latter 
stages, the State Department even poirting out, with respect to the final 
Council action on the Shanghai matter before the Assembly assumed 


* Clarence K., Streit, in N. Y. Times, Mar. Z, 1932, p. 1, c. 7; cf. account in Chicago 
Tribune (Paris ed.), Mar. 1. 

% This communication was at fhe same tim circulated to the press by Mr. Robert T. 
Peil, the press officer of the American disarxament delegation. It was circulated by 
the Secretary-General as Dos, ©. 286, M. 173, 1982, VII. 

“These developments were well known in Zeneva, See account in N. Y. Times, Feb. 
14, 1932, p. 26, c. 8. Sir John Simon was du--ng these weeks constantly in opposition 
to strong action, and moderated his attitude somewhat during the Assembly considera- 
tion of the dispute, probably as the result cf increasing pressure of liberal British 
opinion. 
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jurisdiction, that ‘‘the United States gave its approval and promise of 
coöperation in advance to the Council of the League of Nations,’’ assert-- 
ing that ‘‘constant contact”’ had been maintained at Geneva through 
Minister Wilson, and stating that ‘‘the Council in formulating its appeal. 
made no move without first ascertaining the reaction of the United States 
government.” When the dispute was referred to the Assembly, at the : 
request of China,° the United States maintained official, if informal, rela- 
tions with that body as well, and thus continued somehow its coöperation 
with the League for peace in the Far East.” It would. appear,.in view of 
all the circumstances, that the United States must bear its full share of 
_ responsibility with the Council for the latter’s success or failure np to 
this point. 

It. 1s: significant that these Acie: too en have seamen 
aroused very little opposition in the United States. Senator Hiram Johni- 
son, of course, condemned coöperation with the Council from the start, 
as proving a dictatorship, an oligarchy, and another plot by international 
bankers. ‘‘Into the League of Nations,’’ he said, ‘America is shoved 
despite .our people.’’*® Senator Borah, who at the time had no comment to 
make on Mr. Gilbert’s participation, and apparently did not object to that 
of General Dawes, finally attacked certain actions at Paris as ‘‘an un- 
called for move to draw the United States deeper into the eee! 8 


* Ibid. ei Washington dispatch), Mar. 1, 1932, p. 17, e. 4. 
Chinese note of Feb. 12, requesting this action, and Council resolution of Feb. 19, 
formally acceding to the request and calling the Assembly. Offictal Journal, XITI, 

871-872, 386 (Mar., 1982). 

` = The writer is not concerned, in this istala; with the relations to the Special ee 
sembly, but may merely call attention to the keen interest of the United States in the 
work of that. body, as indicated by a statement made by Ambassador Hugh Gibson to 
the General Commission of the Disarmament Conference at its fifth meeting on March 
8: ‘One of the arguments put forward in favor ‘of our getting tha. commissions ‘to 
work was that in doing this we should be satisfying the demand of public opinion that 
we get on with this work. It may not be very flattering to this commission, but I think 
we cannot escape the fact that publie pinion is much more interested now in the far 
more urgent question that is occupying our attention here in Geneva, and that it would 
not be satisfying public opinion if we were to put aside that urgent question in order 
to go through a certain amount of preliminary work: in our commissions If we want 
to defer to public opinion, I think we should do so far more effectively if we were 
to allow our present work to be set aside in order that we might come to grips with 
the really vital and urgent question which is before the Assambly.’’ This statement 
was included in the stenographic record hung immediately after its delivery in the 
Press Room, but is not included in the printed minutes, which do not show Mr. Gibson 
making any remarks at ‘all at that meeting. The ‘‘we’? in Mr. Gibson ’s statement was 
particularly noticed and commented on in Geneva. 

© Statement issued in San Francisco, Ost. 15, N. Y. Times, Oct. 16, 1931, p. 2, e. 6, 
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affairs.’’°° On the other hand, the ‘‘epplause for the Hoover-Stimson 
policy,” as the Ltterary Digest summe= it up, seemed to be ‘‘louder and 
more widespread than the booing and hissing.’’*°? A letter of approval 
and encouragement was sent to Pres-dent Hoover on Armistice Day, 
signed by 161 leading men and women in the United States, representing 
all parties, professions, and sections of the country ;*°? and a careful sur- 
vey of newspaper opinion showed that almost seventy-five per cent of 
the daily press in the country as a whck—almost ninety per cent in the 
Middle West—similarly approved of th? collaboration with the Council, 
even in its most dramatic form. | 

What all this may portend for the future, it would be rash to predict. 
The Secretary of State was careful to deny, when Mr. Gilbert was about 
to take his seat with the Council, that the step meant that the ‘United 
States was entering the League ‘‘either ky the back or the front door.’’2% 
Nevertheless, the seating of Mr. Gilbert with the Council in Geneva and 
the conferring of Mr. Dawes with the Council in Paris together con- 
stituted a gesture whose significance can hardly be overestimated. For, as 
Walter Lippmann has so aptly pointed cut, ‘‘a gesture must mean more 
than it says if it is to accomplish anythinz. ... If it means less than it says, 
it will fail, and more gestures will have to be made which will also fail, 
until everybody is so humiliated anc exasperated that nobody has any 
common sense left. ??106 

At all events, the practice of communication, informal consultation, 
formal conference, and even actual seating of a representative with the 
Council, has been established, and may be expected to be continued on 
occasions when the interests of the United States or of the world com- 
munity are sufficiently impelling. Ever. bitter opponents of American 
membership in the League have now felt obliged to say that ‘‘however it 


#N. Y. Herald (Paris ed.), Nov. 21, 1931; fl statement in N. Y. Times, Nov. 21, 
p. 2, c. 5. He particularly attacked Briand, aprerently for his reputed statement, on 
Noy. 19, to the effect that ‘‘intervention by the Jnited States, whether independently 
or in coöperation with the League of Nations, would be helpful’? 

#1 Literary Digest, Oct. 24, 1931, p. 6. 

™ Text of letter in N. Y. Times, Nov. 12, 1931, p. 2, ec. 5-6. The list of signers in- 
eluded ten of the most prominent university ard collegs presidents; flve governors 
and ex-governors, of whom four were Republicans; six former ambassadors and minis- 
ters, three Republicans; and such others as Newton D. Baker, Rabbi Wise, Jane 
Addams, William Allen White, Paul Warburg, Julius H. Barnes, and Admiral Sims. 

13 Survey made by League of Nations Assoziazon; further summaries of newspaper 
opinion in Geneva Special Studies, II, no. 11, ap. 40, 42, 48, 46, 54, 59. 

MN, Y. Times, Oct. 15, 1981, p. 2, e. 4. 

“ Editorial, ‘‘General Dawes in Paris,’’ in W. Y. Herald (Paris ed.), Nov. 21, 
1931. 
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[the Manchurian question] is settled, this country will have made its 
gesture, and cannot in the future remain aloof.’”1% It is not impossible, 
however, in the light of these recent developments, that the United States 
may some day be in the position af desiring to participate in deliberations 
of the Council or other League organs in order to protect or further its 
own interests, yet find the door closed in view of its non-membership in 
the League. The juridical objections of Japan have not been settled; 
they were received with some sympathy ‘by other Powers; they were defi- 
nitely reserved ; and they might be renewed at any time. There is growing 
resentment in Geneva at the apparent desire of the United States to eat 
its cake and have it at the same time, and a growing feeling that par- 
ticipation by the United States m world affairs should carry with it the 
same responsibility that rests upon other nations. ` 

Meanwhile, American pro-Leaguers may well owe to the Japanese mil- 
itarists a vote of thanks. They can at least note with satisfaction the 
extraordinary progress made since May, 1921, when Ambassador Harvey, _ 
speaking for the Harding-Hughes Administration, solemnly declared that 
the United States ‘‘will not, I assure you, have anything whatsoever to 
do with the League or with any commission or committee appointed by 
it or responsible to it, directly or indirectly, openly or furtively;’’ or 
almost more notably, the progress made since May, 1931, when Secretary 
Stimson felt that the presence of even an observer at the International 
Labor Conference was impossible, since that “‘would be tantamount to 
attending a meeting of the Council or Assembly of the League.” If and 
when the World Court protocol is finally ratified, there will be further : 
= official, if only occasional, participation of the United States in sessions 
of both the Council and the Assembly. | 

| CLARENCE À. BERDAHL. 

University of Illinois. _ | 

m Hiditorial, (‘The Manchurian Orisis,’? in The Nation, vol. 188, p. 419 (Oct. 21, 
1931). It may be worth noting that Mr. Oswald Garrison Villard also signed the letter 
to President Hoover mentioned above. 
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A Scale for the Measurement of Attitude toward Candidates for 
Elective Governmental Office. The e>proack of another presidential cam- 
paign should bring with it a renewal of plans for the study of the elec- 
tion process by a number of students of parties and of public opinion. 
An important instrument for use in any such investigation would be a 
scale for the measurement of attitud2 toward candidates for elective gov- 
ernmental office. The writer considers it timely, therefore, to release for 
possible use a candidate scale which has undergone considerable testing 
during the past four years. The psychophysical methods adapted to the 
use of scale construction by Professo> Thurstone have been employed in 
the production of this scale. And sines some questions have arisen among 
political scientists respecting the significance for their problems of the 
scaling methods of Professor Thurstone, the present report on experience 
gained from the construction and testing of this scale should both hold 
answer for some of these queries an= presert a product which might be 
put to use during the coming election campaign. 

Four years ago, with the assistarce of the members of the class in 
political parties at the University o2 Minnesota, a scale was constructed 
for the measurement of attitude toward Alfred E. Smith as a candidate 
for the presidency. Later in the same year, and with the assistance of 
members of a class in public opinion at Syracuse University, the Smith 
scale was employed in a canvass of a selected precinct in Syracuse, at two 
different times during the 1928 campaign. The first canvass was made 
during the summer, and the second daring the last two weeks of the cam- 
paign. More recently, the Smith sca_e was revised so as to make it ap- 
plicable to any candidate. The statements of the original Smith scale, so 
revised, were used in the construc-on of the present candidate scale, 
which was built with the assistance of members of a publie opinion class 
in Syracuse University and members of a course in comparative parties 
at the University of Chicago. The Smith scale was based upon the judg- 
ments of ‘‘pro-Smith’’ and ‘‘anti-Snith’”’ raters interviewed in Minne- 
sota in 1928, whereas the candidate scale was based upon the judgments 
of ‘‘adherents of major parties” and ‘‘non-adherents of major parties,’’ 
distinguished further as being interviewed in New York and in Illinois 
during the spring and summer of 1£31. Thus the present scale! may be 
shown to transcend at least a period cf nearly four years and such cultural 
areas as selected portions of Minnesote, New York, and Illinois. Exposition 
of the candidate scale, therefore, praperly begins with some explanation 
of the construction and application of the original Smith scale. 

The Smith scale was intended for use in measuring the degree of favor- 

7 Sea pp. 539-541 below. 
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able or unfavorable.affect of individuals toward Alfred E. Smith as a 
candidate for the presidency. It was assumed that statements of opinion 
or endorsement of statements of opinion respecting the issue presented by. 
Smith’s candidacy might be taken as some indication of an individual’s 
affect. The variations of affect sought to be described quantitatively by 
means of the scale were of three sorts: statements indicating more or less 
of favorable affect, statements indicating more or less of unfavorable 
affect, and neutral statements—those indicating attention to the issue, 
but exhibiting no degree of favor or disfavor. Speaking strictly, therefore, 
a scale of ‘‘unfavorable-favorable affect’? is two scales joined end to end, 
with neutrality being the point of juncture between the two ranges of 
opposed. measurable characteristics. Proceeding along the first scale in 
the direction of less and less of unfavorable affect, one would logically 
pass from the slightest degree of disfavor to zero of disfavor. Similarly, 
- proceeding along the second scale in the direction of-less and less. of 
favor, one would logically pass from the slightest degree of favor to zero 
of favor. Zero of favor and zero of disfavor would be the logical point of . 
juncture of the two scales, At such a point, there might be located opinion 
landmarks indicating attention to the issue, but nothing more by way of — 
- favor or disfavor. These would be neutral opinions, such as the neutrality 
arising from ignorance, lack of interest, bewilderment, cynicism, stoicism, 
or a sense of futility. On this basis of logic, the variations of affect sought 
to be measured by the Smith scale were considered to range from state- 
ments indicating an extremely unfavorable attitude toward Smith’s can- 
didacy to those indicating an extremely favorable attitude, passing grad- 
ually from the first extreme to the other through statements indicating . 
less and less of disfavor, those indicating neutrality, and those indi- 
cating more and more of favor. | 
In collecting a list of opinions to serve as possible landmarks on a ous 

scale representing the selected attitude variable, the members of the class 
wrote out their own opinions of Alfred E. Smith’s qualificätions for the 
presidency. Also, they had many others, both within and without the uni- 
versity community, write out opinions; and they searched all sorts of 
printed matter for brief statements relating to Smith’s candidacy. All . 
told; about three hundred statements were gathered together. Editing . 
reduced the collection, first to’about one hundred and fifty statements, and 
later to sixty-eight. In this procedure, the standard cautions suggested by 
Professor Thurstone were continuelly borne in mind.* Furthermore, sev- 

L. L, Thurstone, ‘Attitudes Can Be Measured,’’ 38 American Journal of Sociol- 
ogy, 544-545 (1927-28). Bee also L. L. Thuratone and E, J. ee The Measurement | 
of ‘Attitude (Chicago, 1929), pp. 22-28. 
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eral additional cautions were evolve= and followed, which were later 
found to have an important bearing on construction of seales built for 
practical use in actual canvassing of a precinct or on construction of 
scales for the measuring of affect toward a candidate as distinguished from 
scales measuring affect toward a policy. Thus, care was taken to retain the 
actual wording of statements secured from persons outside the university 
community and to avoid so far as possible the language of the academic 
world. Much of the success in application of the seale in a canvass of a 
precinct early and late in the campaign of 1328 may be attributed to the 
fact that the statements of the final seale ware in he language actually 
used by those considering Smith’s candidacy as a practical matter. — 

A second additional point of caution is exceedingly important, since 
. it proved to be vital to the attempted extension of the Thurstone scaling 
technique to the measurement of something ebout candidates rather than 
continuing it in its earliest application, the measurement of something 
about issues centering around a policy. Indeed, one might well be skeptical 
as to the possibility of measuring unfavorable-favorable affect toward a 
candidate. Affect toward a candidate nay involve favor or disfavor re- 
specting the person’s abilities or disabilities which, according to the issue 
drawn by the candidacy, are to be given ar refused the support of a 
particular official status. But it may bə more than that. A candidate is 
often the symbol, the advocate, or thz critic of numerous issues as to 
policy which may be considered involved in his cardidacy, and particu- 
larly in his possible status as officer. Can one, therefore, isolate any single 
attitude variable centering in candicac7? Is not candidacy, of necessity, 
a focal point of numerous issues? Of exurse. this depends on what it is 
that one abstracts for measurement. If it is the content of the affect that 
is sought to be described, then no singls linear measurement can suffice. 
The need for such deseription could be met only by a procedure which 
would disclose clusters of various items of content. If, however, one is 
interested in the varying degree of favor or disfavor toward the candidate 
as candidate, indications may be foun= of various degrees of these op- 
posed characteristics, either in statements about the qualifications of the 
candidate or in statements made apropos of any policy related to the 
candidacy. Thus, the issue of religion is present in both of the following 
statements, yet raters discover different degrees of favor toward the 
candidate indicated in them: ‘‘Smich would not let religion interfere 
with his publie duties,’’.and ‘‘I am for Smith because he is a Catholie.’’ 
Again, raters find a very similar degre2 of favor toward the candidate 
indicated in the following statement and in the first of the statements 
above, although such degree of favor is expressed apropos of different 
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matters associated with the candidacy: ‘‘Smith would not be influenced 
by Tammany in national affairs.” Of course, a subject in endorsing a 
dozen statements might indicate one degree of favor apropos of one policy 
and a different degree apropos of some other. For such a situation, how- 
ever, Professor Thurstone’s. conception of a ‘‘range of -tolerance’’ has 
. meaning and use. Were a sufficient variety of landmarks fixed on a can- 
didate scale, however, they could be used to discover the content: of the 
affect, including the combinations of poney apropos of yich favor: or 
disfavor was indicated. | 

With the foregoing analysis in mind, care was taken to. include in the 
original and in the edited list of statements several supplementary series 
of varying opinions. Thus, one such series was included fór each of the 
policies that was being discussed in connection with Smith’s candidacy, 
and apropos of which favor or disfavor toward the candidate was being 
indicated. For example, one supplementary series contained statements 
which indicated varying degrees of unfavorable-favorable affect apropos 
of Smith’s religion; another contained statements variously indicating 
favor or disfavor apropos of Smith’s position on the Eighteenth. Amend- 
ment ; another series apropos of Smith’s connections with Tammany ; and 
so on. Stress of this feature should not be allowed to obseure the fact that 
the main series of statements collected for possible use as landmarks on 
the Smith scale comprised those which indicated various degrees of favor 
or disfavor toward Smith as candidate by wording couched in general 
terms, and without reference to any special policy indicated as the reason 
for the favor or the disfavor. The main series included also many state- 
ments which indicated some degree of unfavorable favorable affect toward 
the candidate in terms of specific mention of some of the candidate’s 
alleged abilities or disabilities as a person, or as one who might be given 
or refused the support of official status. It may, then, be said of the entire 
collection of statements that all indicated some degree: of unfavorable- 
favorable affect toward Smsth as a candtdate for the presidency; and all 
began with the name ‘‘Smith”’ or stressed that 3 name in the first phrases 
of a statement. 

This tentative list of tenons ace eus ee and edited, they 
were treated by the methods of scaling and testing developed by Pro- 
fessor Thurstone. The particular method of scaling employed was that 
of ‘‘equally appearing intervals.’ Sixty-eight statements of opinion were 
used in the sealing procedure and objective testing. Two hundred and 
fifty raters—students, faculty, and their friends outside the university 
community—-provided the judgments respecting the more or less of un- 


t Seo L. L. Thurstone and E. J. Chave, The Measurement of Attitude. 
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favorable-favorable affect indicated by the statements. These raters were 
selected go as to provide two opposeû groups, one made up of those who 
favored Smith’s candidacy, and the other composed of those who opposed 
his candidacy. The drive for the collection o? ratings was stopped when 
‘two hundred and fifty were received; and that number would now seem 
to be adequate, particularly since Professor Thurstone has found, and 
later steps in this investigation have substantiated, that as few as fifty 
careful raters will yield practical stability of statement scale values. The 
division of raters turned out to be one hundred and forty ‘‘anti-Smith”’ 
and one hundred and ten ‘‘pro-Smith.’’ Upon the completion of the seal- 
ing and testing procedure, it was found that thirty-nine of the sixty-eight 
statements remained for final inclusion in the Smith scale. It should be 
added that Professor Thurstone’s criginal suggestion‘ for testing the 
relevance of statements to the selected attitude variable turned out to be 
of little or no aid in the objective editing of the scale. Later, his supple- 
mentary suggestion of a procedure for testing relevancy® was applied to 
the accepted thirty-nine statements, and they were found to have been 
validly included in the firal scale. This resclt was undoubtedly due to the 
fact that application of all of his other testing procedures subjected. the 
scale and its component statements to so severe a test that statements 
which might have been eliminated'on the ground ‘of irrelevancy were 
effectively excluded on other counts. | | 

Our interest here is in the candidat: scale as developed from the original 
rather than in the Smith scale itself. Consequently, the original scale 
need be presented only es a tested basis cf later development. It is im- 
portant only to report that the statements of the final Smith scale as 
scaled by ‘‘pro-Smith’”’ raters and as scaled by ‘‘anti-Smith’’ raters 
yielded a Pearson correlation coéfficient af +.9909 +.0019.*° The items 
involved in this correlation were the seale positions of the statements of 
the tested scale. The two series of values 2orrelated were the scale posi- 
tions assigned these statements by ‘‘>ro-Smith’’ raters and the scale posi- 
tions assigned them by ‘‘anti-Smith’’ raters, both series being classified 
by one-tenth of a degree intervals and the continuum of the scale being 
considered to extend over eleven degrees. It is needless to point out that 
so high a correlation in social data is unusual. It probably means that in 
a given community at a given time, with respect to an activity so common 


tít Attitudes Can Be Measured,’’ 88 American Journal of Sootology, 549-551 (1927- 
28). | 

SL, I. Thurstone and E. J. Ohave, Ths Meassrement of Attitude, pp. 45-56. 

° The coëfficient of this correlation ard succ>eding ones is carried out to four 
` places only for the purpose of differentiating them. 
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and established as forum and ballot conflict over candidacy for high 
publie office, various verbalizations come to have standard. and widely 
understood meaning. Individuals differing as much as Smith proponents 
and opponents may disagree in their own individual opinions as to Smith, 
but each understands the verbalizations of the other. They agree in ability 
to estimate the degree of unfavorable-favorable. affect indicated by state 
ments expressed. by political friend or foe,- 
Further answer may be given at this point.to the natural query as to 
whéthér the Thurstone scalmg technique can be successfully extended: 
to the measurement of something about candidates as well as used for the 
measurement, of something about issues centering around a given policy. . 
-The answer comes from experience. in scaling those statements which 
referred to issues such as the candidate’s religion or position: on the 
Eighteenth Amendment apropos of which an indication of various degrees 
of unfavorable-favorable affect toward. the candidate were expresséd. 
’ Of such statements, only those which were rated as indicating a moderate 
degree. of unfavorable or of favorable affect held up under the test for 
ambiguity.. All of the other statements of this sort which indicated an ex- 
treme degree of unfavorable or of favorable affect toward the candidate 
were judged by the raters to be highly ambiguous, and hence had to be 
discarded. Thus, the very moderateness of such a statement as ‘‘Smith’s 
religion should not be urged in question of his qualification for the presi- 
dency’’ enabled the raters to agree as to its relative position on the scale. 
‘On the other hand, more extreme statements, such as ‘I am for Smith 
because he is a Catholic,” or ‘‘I am against Smith because he is a Cath- 
olie,” gave the raters considerable trouble as evidenced by the wide semi- 
interquartile range of the rating of these statements. Evidently the at- 
tendant reference to a matter of policy intruded so greatly, and with 
such brief wording, as to make it difficult to judge how favorable or un-' 
favorable the one speaking might be toward the candidate. As contrasted — 
with this result, statements made directly about the candidate, and not 
apropos of some particular matter of policy, were the ones, among the 
"more extreme statements, that the raters found to be unambiguous. Thus 
. the following statements yielded comparatively narrow semi-interquartile 
ranges of ratings: ‘‘Smith is perfectly fitted for the office of president 
of the United States’’ and ‘‘ Absolutely nothing could convince me that 
Smith is qualified for the presidency.’’ The necessary exclusion of the 
extreme statements made apropos of a particular policy connected with 
Smith’s candidacy did not produce any gaps in the gamut of statements.. 
Near all the points on the scale where statements had to be excluded for 
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this reason, others stated in more general terms and directly about the 
eandidate were found to have been Jocatec by the raters. Consequently, 
if one were extremely favorable t> Smith becauss he is a Catholic, one 
could still endorse such a combination of statements as the following: 
“Smith would not let religion irterfere with his publie duties,’’ and 
‘Smith is perfectly fitted for the office of president of the United 
States.’’ Later experience in the application of the scale indicated that 
this possibility was of practical avail to subjects interviewed. Endorse- 
ment of the extreme statement, therefore, gave indication of the extreme 
affect toward Smith’s candidacy, waïle endcrsemert of the moderate state- 
ment gave indication both of the range of affect toward the candidacy 
and of the content of that affect. Moreover, a subject’s range of tolerance 
was not unduly extended by the necessty of marking combinations 
of statements to vote his complete opinion, because such combinations 
usually included other sorts of moderate statements as well. 

As has been said, the final Smith scale was used in a personal canvass 
of a selected precinct in Syracuse early and late in the campaign of 
1928. This application of the sca.e afforded experience some comments 
on which need to be presented here for & better understanding of the 
significance of the candidate scale, Althorgh the Smith scale was built 
in Minnesota, its statements were well understood in New York. The sub- 
jects interviewed had no difficulty in catch-ng the meaning of the several 
statements of the scale. Racher, the irterviewer had difficulty in terminat- 
ing an interview often prolonged by a subject’s interest in political ser- 
monizing, starting off from the several scale statements taken as texts. 
Moreover, the list of statements in the scale was found to inelude all posi- 
tions actually taken by those interviewed. No subject found it impossible 
to ascertain his position satisfactorily by endorsement of some combination 
of the statements. Further, it was found tkat the printed scale served 
in several ways as an instrument of interview. Frequently the instrument 
served in making the initial contaet with prospective subjects. As a focal 
point of attention, it enabled the interviewer to get across the ideas of 
‘‘impartial straw ballot’’ and ‘‘scientific’’ straw ballot. Hither of these 
notions, but particularly the latter, is seemingly helpful in overcoming 
suspicion and reticence. ‘‘Scienticic’’ appears to be a word with which 
to conjure. A.considerable number of persons interviewed thus became 
sufficiently interested to take the ballot into their own hands and mark 
it themselves. Many, however, would read the ballot carefully but would 
require the interviewer to mark it for them. Experience with other sub- 
jects points to the service of the printed scale as a schedule directing 
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observation and facilitating record of observations rather than as a ques- 
tionnaire to be used in personal or impersonal contacts. These latter 
. people would not hazard the formal recording of their opinions, either 
by direct or indirect procedures of ballot marking, but they would talk 
about Smith’s candidacy, some of them openly at the door, others only 


if the interviewer would step inside out of hearing of neighbors. In such . - 


instances, the interviewer, having memorized the statements of the seale,. 
was able orally and gradually to introduce the scale during the course 
of the interview, and to elicit responses clearly constituting endorsement 
or rejection of the several statements. These responses were then recorded 
formally immediately after the interview. had ended." In one respect, such 
interviews were the most satisfactory of all. The interviewer, thus, could 
be confident that the subject had understood the meaning of endorsed or 
rejected statements. This experience indicated that a carefully built scale 
can be made to cover practically all of a conversation in so far as that 
conversation is relevant to a selected attitude variable. Outside of the 
obvious and expected digressions in the oral interview, the chief depar- 
ture from the line of attempted direction of the conversation was the | 
insistence upon expression of a corresponding unfavorable-favorable affect . 
toward Smith’s opponents. This was the origin of the idea that the Smith 
scale might be made the basis of a more applicable scale for the measure-' ` 
ment of affect toward each of a group of candidates competing for a given 
public office. | 
In building the candidate scale, the writer began with a tentative list 
of statements paraphrasing the tested statements of the scale on the 
Smith candidacy. Thus, the personal pronouns ‘‘he,’’.‘‘his,’’ and ‘‘him”? 
were substituted for the name ‘‘Smith’’ in all of the statements. If the 
candidate scale were prepared as a sheaf of ballots, one ballot for each 
candidate, the name of the candidate at the head of a given ballot would 
serve as the antecedent of all the personal pronouns in the statements on 
that ballot form. If the candidate scale were prepared as a blanket ballot, 
however, each statement could be preceded by as many voting squares in 
which crosses indicating endorsement could be placed as there were com- 
peting candidates being considered. Each statement could be regarded as 
having possible application to any one of the candidates. These voting 
squares could be arranged in candidate columns, each column being headed 
by the name of one of the candidates. By such an arrangement, it would . 
be clear which candidate’s name was being regarded, as the antecedent 
of the personal pronouns in a statement endorsed by the entering of a 


_'Of course, complete refusal of interview occurred also, but mostly for reasons 
that would exist whether or not a scale were used. $ 
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cross in the square opposite the statemert anc in a particular candidate’s 
column" 

Paraphrasing done to secure conformity with this major change in- 
eludes the following alterations. The term ‘‘Democratic party’ was 
changed to ‘‘his party.” ‘‘The Republicans’’ or ‘‘Republican party’’ was 
restated as ‘‘his opponents.’’ ‘‘Tammany’’ or ‘‘Tammany man’’ was 
replaced by the words ‘‘the machine,” ‘‘the local machine,” or ‘‘a ma- 
chine man,’’ as the context required. And reference to Smith’s conduct in 
the ‘‘governorship of New York’’ was restated as reference to conduct 
in ‘‘other office. ?? 

Many of the original statements of the Smith scale referred to ‘‘the 
office’’ rather than to ‘‘the presidency.’’ Where that was not the case, 
the change was made. That is, the change was made in all cases but one, 
i.e., statement 25. That statement would be meaningless apart from refer- 
ence to the presidency. Consequently, it coulc be retained in all candidate 
scales used on presidential candidacies, but would have to be omitted if 
the scale were pointed toward candidacies “or any other office. In this 
connection, it may be pointed out that statements 34, 35, and 44 also 
would have to be omitted if the scale were used in connection with can- 
didacies for the office of mayor, since their phrasing has no reference 
to candidacy for local urban office. Of these three statements, number 34 
could be used in connection with candidacies for national legislative office, ` 
but not meaningfully in connection with any state or local office; while 
statements 35 and 44 could be used in connec-ion with candidacies for any 
national or state office or for local rural office, but not with significant 


*The following illustrates the possible arrangement of voting eae and scale 
statements on a candidate scale prepared as a blanxet ballct: 


) 


CES 

a og 2 

a À B 

À g al 

a s : 

Ci O O 1. He is the best man we could find for the oce today. 

O ©} © 2. He is not as big a man as the other candidates. 

O O CO 8. He has done very well in other offices and might repeat in the 
presidency. 

O O O 4 He lacks the necessary capability ard sound judgment of a statesman. 

O O O 5. There is so much in favor of him end so much against him that it is 


difficult to decide. 
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reference to candidacies for local urban office. Other than as indicated, all 
the statements of the candidate scale have been so paraphrased as to be 
_ applicable to candidacies for any elective governmental office. The only 
restriction is that the scale be used to compare at any time only those 
candidates who are rivals for the same office. This suggested transcen- 
‘dence of a particular office was tested by presenting the raters with sev- 
eral paraphrasings of selected stetements,*® thus making them pointed in 
the one case to the ‘‘presidency,’’ in another’to the ‘‘governorship,’’ in 
another to the ‘‘office of mayor,’’ and in still another to ‘‘legislative 
office.’ The raters were unable to distinguish any difference in the de- 
gree of unfavorable-favorable affect toward a candidate indicated by 
statements differing only as respects the office sought, provided all the 
statements were to be considered as applicable at any one time only to 
rivals for the same office. 

The varieties. of paraphrasing explained thus far adapted original 
statements of the Smith scale for general use in a candidate scale, The 
varieties next to be explained ara those used for the addition of state- 
. ments closely resembling the wording of some tested statement of the 

' Smith scale, but needed as possible reactions to candidates other than 
Alfred E. Smith. This need was occasioned in part by the fact that some 
degree of unfavorable-favorable affect had been indicated by a state- 
ment in the Smith seale made apropos of Smith’s symbolization of one 
side of an issue of policy, such as the ‘‘wet’’ side of the prohibition ques- 
tion: Naturally, there would have been no point in including in a Smith 
scale such a statement as ‘‘Smith is unacceptable because he would be too 
strict in the enforcement of the prohibition laws.” Such a statement 
would be needed, however, for some other possible candidate; and it could 
be written by merely substituting the ‘words ‘‘too strict’’.for the words 
‘“too lax” in one of the original statements of the Smith scale. ‘Similarly, — 
the phrase ‘‘conservative and safe’’ was substituted for the word ‘‘pro- 
gressive’’ to add another needed statement. Other instances of this sort 
are listed in statements 13 and 18, 16 and 24, 8 and 23, and 20 and 33. 

Perhaps it may have occurred to the reader to ask how it can be that 
the addition of a single contrasting statement might serve to provide all 
degrees of favorable or unfavorable response apropos of that particular 
policy connected with the candidacy. The answer has already been given. 
All of these statements are moderate ones. Had they been drafted in ex- 
treme form, they would doubtless have been ruled out by the raters on 
the count.of ambiguity. Should a subject desire to express an extreme 
degree of favor or disfavor toward a candidate apropos of some particular 
policy associated with the candidacy, he eould check one of these moderate 


* Statements 3, 6, 29, and 40. 
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statements indicating the content of his favor or disfavor and then check 
an extreme general statement to give vent to the extreme degree of his 
affect. 

This possibility accounts, also, for the inclusion of the last four highly 
flexible statements of the scale, i.e.. 54, 55, 56, and 57. It will be noted 
that the verbalization of statement 54 is practically identical with that of 
statement 35, that of statement 56 with that of 44, and that of statement 57 
with statement 38. Statement 55 is like a stetement tested for the Smith 
scale but discarded from that scale because events of the campaign made 
it contrary to fact, and thus unusable as a possible response respecting 
Smith. When these statements were submitted to the raters, the sug- 
gestion was made that the blank in statement 54 be considered to have 
been filled by such a word as ‘‘business,’’ ‘‘labor,’’ or other interests; 
the blank in statement 55 to have been filled by such a word as ‘‘prohibi- 
tion;’’ and the blanks in statements 56 and £7 by the word ‘‘tariff.’’ The 
original tested statements had expressed fevor or disfavor apropos of 
similar reference to either the ‘‘agriccltural interests’? or the ‘‘Hight- 
eenth Amendment.’’ In all of these stacements, the verbalization is mod- 
erate. Each pair of statements, the original and the paraphrase, are 
alike in all but the word indicating the poliey apropos of which the de- 
gree of unfavorable-favorable affect is indicated. The raters gave each 
of a pair of these statements practically the same scale position. Conse- 
quently it was thought that the form of verbalization could safely be 
used to provide further flexibility as respects matters apropos of which 
favorable or unfavorable affect could ke indicated. Comments to follow 
upon the results of the testing of the eandidate scale give considerable 
basis for this confidence. 

The origin of six statements of the candidate scale remains to be ex- 
plained. They are not paraphrased from statements originally in the 
Smith seale, but are additions. They are of two sorts. One sort, such 
as ‘He deserves another term,’’ comprises scatements entirely inapplic- 
able to Smith, but needed for possible response respecting some other 
candidate. The other sort consists où statements included to fill obvious 
gaps in the original scale, if one is to consider the general run of elections. 
Possibly they should have been thought of far the Smith seale. At least, 
their inclusion was suggested by a review of expressions frequently heard 
in other campaigns. An example is the statement, ‘‘I am for him because he 
is independent.’’ The successful inclusion of these statements shows the 
further adaptability of the candidate scale. The rating of statements, 
of course, is a process of comparison. Addicion of statements changes 
the comparisons. And the eddition of many new statements would un- 
stabilize the whole series of scale positicn assignments. As will be noted 


538 THE AMERIOAN POLITICAL SCIENCE REVIEW 


from the report on the testing of the candidate scale, however, this 
result did not follow from the addition of these few statements, nor 
from the addition of many closely paraphrased statements.?° This gives 
basis to the suggestion that the list of statements now presented in the 
candidate scale may be taken as a tested nucleus, needing only slight 
addition and elimination to accomplish adaptation to each succeeding 
election. Certainly the additions here made did not upset the original 
sealing of the Smith statements. The completeness and applicability of 
the list thus elaborated can be appreciated by a perusal of the collection 
of statements with some particular candidate other than Alfred E. 
Smith in mind. The list should permit most people to indicate their 
unfavorable-favorable affect toward almost any candidate. Surely, if not 
entirely complete, the statements are sufficiently varied to afford a close 
approximation of such affect. 

The tentative list of statements for the candidate seale so prepared 
was presented to two hundred judges for rating. One hundred of the 
raters were adherents of major political parties. The remaining one 
hundred were non-adherents of major parties. That is to say, they were 
adherents of minor parties, independents, or neutrals. as respects party 
polities. Of the two hundred raters, furthermore, one hundred and fifty 
were secured in Syracuse by a class in public.opinion during the months 
of April and May, 1931. This number comprised students, faculty, and 
persons outside of the university community. The remaining fifty were 
secured in Chicago during July, 1931, by members of a class in compara- 
tive parties in the University of Chieago. As the correlation of these 
several series of ratings will show, fifty raters who understand the task 
assigned to them are a sufficient number to achieve fair stability of rat- 
ings. | 

The fifty-seven statements of the final candidate scale are those which 
held up under all the standard testing procedures described by Profes- 
sor Thurstone. The resulting stability of the scaling of these statements 
may be shown by the following correlations. The scale positions of the 
candidate statements as determined by the adherents of major parties 
and as determined by the non-adherents of major parties were correlated 
in the same manner as the correlation, reported above, of the two scal- 
ings of the Smith statements. The Pearson coéfficient of this correlation 
was +.9967-+.0006. The coéfficient of a similar correlation of the scale 
positions of the candidate statements as determined by the ratings se- 
cured in Syracuse and as determined by the ratings secured in Chicago 
was +.9972 +.0005: All but six of the fifty-seven candidate statements 
were paraphrased directly from some one of the thirty-nine statements 


# For further caution, see p. 644 below. 
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of the Smith scale. The scaling of these fifty-one statements of the candi- 
date scale as determined by the two hundred Syracuse and Chicago rat- 
ers was correlated with the corresponding scale positions of the originals 
of the Smith scale as determined by the two hundred and fifty Minne- 
sota raters. The Pearson coëfficient of this correlation was + .9914 
+ .0015. These correlations are exceedingly high for social data. They 
should give one considerable confidance in the stability of the tested 
landmarks of the candidate scale. Probably what the high positive cor- 
relations mean is that communities as diverse as those centering about 
the University of Minnesota, Syracuse University, and the University of 
Chicago are in fact a single cultural area as respects an activity so common 
and established as forum and ballot conflict over candidacy for public of- 
fice. In such an area, verbalizations come to have standard and widely 
understood meaning. Individuals differing as much as partisans in the 
dramatic Smith campaign and differing groups thinking of any sort 
of campaign but that of Smith may disagree as to their own individual 
opinions respecting partisan affiliation, but each understands the verbali- 
zation of the other. They agree in ability to estimate the degree of un- 
favorable-favorable affect indicated by statements expressed by partici- 
pants and neutrals in a rather standardized activity. But it means more 
than that, This stability is not the characteristic of a brief moment. It 
obtained for a period extending from the spring of 1928 to the summer 
of 1931, 1.e., somewhat over three years. And the great contrast of cam- 
paigns occurring or impending during that period would seem to give 
foundation to a confidence that the stability might be found to obtain 
for other and even longer periods, probably for the period in which 
the fundamental stateways of the area remain substantially the same. 
This would appear to be one of the important findings of this study. 

Following is the final list of statements affording tested landmarks on 
a candidate scale. The numbers preceding the statements are arbitrary, 
serving the purpose of ready identification. They serve also to provide 
a random order of the statements. In the parentheses following each 
statement are two figures. The first is the scale position of the statement 
as determined by the two hundred raters, and the second is the coëff- 
cient of ambiguity of the statement, or the semi-interquartile range of 
the ratings of the two hundred raters. To save confusion, the first will 
be designated as ‘‘S.P.’’ and the second as “A.” 


1. He is the best man we could find for the office today. (S.P., 9.8; A., 1.9) 

2. He is not as big a man as the other candidates. (S.P., 8.8; A., 2.1) 

8. He has done very well in other offices, and might repeat in the presidency. (8.P., 
7.1; A 2.0) * 

4. He lasks the necessary capability and sound judgment of a statesman. (8.P., 
1.8; A., 2.0) 
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5. 


6. 


There is so much in favor of him ani so much against him that it is difficult to 
decide. (S.P., 5.5; A., 1.1) | 
He has executive ability and business insight, and that is what the presidency 
needs, (B.P., 9.4; A., 1.6) 


; Absolately nothing could convince me that he is qualified for the office. (B.P. 


0.7; A., 1.3) 


. He would not let his previous business interests interfere with his publie duties. 


(S.P., 8.1; A., 2.4) 


. He is poorly qualified because training in his party is no recommendation. (8.P., 


3.0; A., 3.3) 


10. What renoue does it make whether he or someone else is elected? Affairs will 


go on the same as before. (8.P., 6.4; A., 11) 


. He deserves another term. (8.P., 7.1; Ay L7) 
. I am against him because a machire man would be bound to give us corrupt 


government. (S.P., 1.8; A. 2.1) 


. He is a little too éonservative. (S.P., 4.4; A. 17) 
. He has a forceful personality, and so would give strong party leadership. (8.P., 


8.7; A., 2.1) 


. His religion should not be urged in question of his qualification for the office. 


(B.P, 6.2; A., 2.2.) 


. He has grown up among the wealthy, and hence does not have the proper back- 


ground for the office. (8.P., 8.8; A., 2.1) 


. He has evidenced his power to overcome obstacles by his rise from obseure vi 


tion to eminence. (8.P., 8.5; A., 2.8) 


. He is & little too radical. (SP, 4,8; A, 17) 
. He is desirable because he is progressive. (8.P., 8.5; A., 2.2) 
. With his background of religion and education, he soad not be independent in 


his thinking. (S.P., 8.2; A., 2.2) 


21. His past record is good aneh to warrant his serious consideration for the office. 


22. 


28. 
24, 


25. 


26. 
27. 


(S.P., 8.2; A., 19) 

He is aikesapeabie because he would be too lax in the enforesment of the prohi- 
bition laws (8.P., 2.9; A., 2.8) 

He would not let religion interfere with his public duties, (8.P., 7.8; A. 2. 4) 

He has come up from the slums, and hence does not have the ee backgrotnd 
for the office. (8.P., 8.7; A., 2.4) 

As president, he would do no worse in international affairs than the present ad- 
ministration has done. (8.P., 5.9; A., 1.9) 

He is acceptable because he will uphold the prohibition laws. (S.P. 7.3; A., 2. 0) 
He is the poorest of the available candidates, (8.P., 0.8; A., 1.5) 


28. Absolutely nothing could convince me that he is not tho very best candidate for 


29. 


80. 


81. 
82. 


33. 


the office, (8.P., 10.1; A., 1.7) 

He may have done well in other offices, but the presidency is a different matter. 
(8.P., 4.2; A, 2.5) 

We might as well try him and his party, for his opponents have not done so very 
well (S.P., 5.8; A. 1.7) 

I am for him Lost he is independent. (S.P., 8.5; À., 2.1) 

I really don’t care whether it is he or someone else who is elected. (8.P., 5.4; 
A, 1.1) 

With his background of business interests, he could not be independent in his 
thinking. (8.P., 3.2; A, 2. 0) 
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84. He would not be influenced by the local maehine in national affairs. (8.P., 8.3; 
A., 2.2.) 

85. He is not qualified to represent agricultural inter 2sts whieh sadly need considera- 
tion (B.P, 8.0; A, 19) 

86. He is ea maskide man, and that implies that his qualities end methods are nothing 
to be proud of. (8.P., 2.6; A. 2.1) 

87. As a representative of his party, he would have the coöperation and support of 
the most able leaders of the country. (8.P., 7.8; A, 2.7) 

38. He is the best hope for a much needed reccnsideration of the Highteenth Amend- 
ment. (8.P., 8.6; A., 2.2) 

89. I am against him because he is corrupt. (R.P. 3.8; A., 15) 

40. He is perfectly fitted for the office. (8.P., 10,3; A., 1.4) 

41, He understands the needs of the general publie, (&.P., 84; A. 28) 

42. He is desirable because he is conservative and safs. (8.P. 7.8; Au, 2.4) 

43. Ho is unacceptable beceuse he is a represenzative of the rough element and is not 
an educated man. (8.P., 2.9; A., 2.7) 

44, The agricultural problem would secure as good e hearing from him and his 
party as it is getting from his opponerzs, -f not better. (8.P., 6.8; A. 1.8) 

45. I trust him because he is honest. (8.P., 8.4; A., 2.2) 

46. He is controlled by the machine, a band of eorrup: politicians, (S.P., 12; A, 1.6) 

47. He is merely the best his party has to offer. (S.P. 5.5; A., 2.9) 

48. He is merely an able politician. (S.P., 4.8; A. 3.0) 

49. There is very little danger that he would be induenced by the machine. (8.P., 
7.8; A., 2.1) 

50. He is unacceptable because he would be too striez in the enforcement of the pro- 
hibition laws, (§.P., 8.4; A., 2.9) ‘ 

51. He may be all right, but I don’t know much about him. (S.P., 6.3; A., 14) 

52. His knowledge of business would make for efficiency in government. (8.P., 8.4; 


A., 2.2) 

58. He is a sly politician, a man you coulé noz trust. (8.P., 1.1; A., 1.8) 

54, He is not qualified to represent -——_____--* interests which sadly need 
consideration. (8.P., 2.7; A., 2.0) 

55. He is a straddler, as is shown by his ill-dafined stand on —~-——_____—*. 
(8.P., 2.8; A., 2.0) 

56. The ——_-—-_* problem would secure es good a hearing from him and 


his party as it is getting from his opponents, if not better. (8.P., 6.8; A. #0) 
57. He is the best hope for a much needed reconsideration of the — 
problem. (S.P., 8.5; A., 2.3) 
(*Write in any interest, issue, or problem >f importance to you.) 


The scale positions of the statements in this list were derived by the 
method of ‘‘equally appearing intervals,’’ the raters having been asked 
to consider the possible distribution o? statements throughout a con- 
tinuum of eleven degrees. Logically, therefore, the point of strict neu- 
trality would be a scale position o2 55. Inspection of the statements 
scaled near this point, however, will show that the half-degree interval, 
5.3 to 5.7 inelusive, may be considered the range of distinctly neutral 
statements. Beginning, then, with tha s:atement scaling at 5.8, a slight 
amount of favorable affect may be distinguished ; and proceeding in that © 
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direction along the scale, the degree of favorable affect appears to in- 
crease until the extreme landmark is reached at 10.8. Proceeding in 
the other direction along the scale, and starting from the lower limit of 
the neutral range, increasing degrees of unfavorable affect may be dis- 
tinguished until the extreme landmark is reached at 0.7. It would add 
` nothing to the’ meaning of the scale to mark off arbitrary points at 
which one passes from moderate to extreme favor or disfavor. Indeed 
it is a difference of degree rather than of kind. One should note, how- 
ever, that in a process of ‘‘breaking heads’’ in conflict over the issue 
as to who is to be given the status of governmental officer, verbalizations 
more extreme than those scaled at 0.7 and at 10.8 might be encountered. 
But, for the treatment of data presented by a process of conflict pointed 
toward ‘‘counting heads”? as the accepted mode of settling such an issue, 
these extreme statements now on the scale would appear to suffice. 

‘The statements as given above are adapted for use on candidacies 
for the presidency. As has been said, they may readily and validly be 
adapted for use on candidacies for the governorship, or for the office of 
mayor as well. 

.. The suggestion has also been made that. the “straw ballot” carrying 
the scale may be a blanket ballot on which each statement would be 
preceded by as many voting squares as there are candidates for a given 
. office being considered, in which squares crosses indicating endorsement 
could be entered by subjects interviewed. These voting squares would 
be arranged in candidate columns, each headed by the name of one of 
the candidates. Directions on such a form might be somewhat as follows: 
DIRECTIONS: Listed below are various opinions about the qualifications of a candidate 

. for the presidency of the United States Please indicate your opinion 
of each of the candidates named below by putting a cross, (thus K), 
in the appropriate squares. That is to say, the squares under a candi- 
date’s name and opposite the statements which you believe to be trus 
of that candidate. ° 
Please vote every candidate and consider every statement i as heving pos- 


sible application to each candidate; but vote a candidate for only those 
statements which you believe to be true of him. a 


If desired, however, the “straw ballot”? carrying the scale could ‘be 
prepared in the form of a sheaf cf ballots, each ballot of a sheaf being 
headed by the name of only one candidate and containing the entire list of 
statements as. being applicable to that candidate, and the entire sheaf 
being made up of one ballot for each of the competing candidates. The 
directions on each of such ballots might be somewhat as follows: 
DIRECTIONS: Listed below are various opinions about the qualifieations of a candidate 


for the presidency of the United States. Please indicate your opinion of 
Jobn Doe as a candidats for the presidency by pastas & Cross, 


( 
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(thus [X), in the squares preceding each of the statements which you 
belteve to be true of John Doe. 


Hither of these forms, if desired, might be preceded by a customary 
sort of straw ballot headed, ‘‘Old form permitting expression of only 
one choice among several opposed opinions.’’ The scale form could then 
be headed, ‘‘New form permitting more complete expression of many 
measureable shades of opinion.’’ The o der form could be stated some- 

what as follows: ‘‘Of the following candidates for president of the 
United States in 1932, I am for: (Put a cross, thus [x], in square op- 
posite candidate you favor. Mark in one square only). . . . My national 
politics in 1928 was: (Put a cross [X] in appropriate square).’’ 

The investigator may desire to save the subject’s patience by some 
elimination of statements from the scale. This is possible. Experience 
in precinct canvassing, however, would afford the suggestion that if too 
many statements are eliminated, one vill encounter rebellion, because 
the subject cannot find a combination of statements which closely repre- 
sents his opinion. The opportunity for adequate and complete expres- 
sion of opinion is of primary importance in some investigations; while 
in any inquiry such opportunity may intrigue rather than deter a sub- 
ject responding to an interviewer. Certainly, if the list is to serve as a 
schedule for the guidance and recording of oral interviews rather than | 
as a questionnaire, all statements should be retained. In case some elimi- 
nation is considered necessary, those statements having greatest am- 
biguity and least application to the debate occasioned by a particular 
election contest should be the first to be omitted. 

This comment suggests a point that should be added respecting the 
ambiguity of the statements in the scale. The coëfficients of ambiguity 
for a few of these statements are slightly higher than the similar coéffi- 
cients of those which Professor Thurstone has included in his several 
scales. The differences may not mean that the few candidate statements 
referred to are really more ambiguots then those in the Thurstone 
scales. The difference in the coéfficients would appear to be due rather 
to a difference in procedure. Professor Thurstone has followed the prac- 
tice of culling out and omitting what he calls the ratings of ‘‘erratic’’ 
raters. This practice, naturally, would decrease the coéfficients of am- 
biguity. In building the candidate scale, cate has been taken to avoid | 
any sort of arbitrary culling. Use was made of any rating submitted that 
evidenced actual judgment upon a comparison of all statements. This 
was done for two reasons, First, culling of ratings as a practice to be 
followed generally by builders of seales is dangerous. Where it is employed, 
those who may use the scales would praperly have less confidence in the 
meaning of the scale. What is erratic to one might be considered the best 
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of logic to another; and the torder-line between clear cases and cases 
less clear is difficult to draw, Second, the scale may be used for selective 
endorsement by subjects, among whose number there may be erratic 
subjects. Consequently, it 1s worth something to know the full possi- 
`- bility of the ambiguity of the statements. With this explanation, it would 
seem that the coéfficients of ambiguity for the great bulk of the state- 
ments of the candidate scale should afford reason for considerable con- 
fidence on the part of any who might apply it. 

Finally, it should be stressed that the statements of the candidate 
scale have been collected and tested during the period 1928 to 1932. 
Campaigns of a later period, or for offices of particular localities, may 
occasion verbalizations other than those now included, A reading of 
the scale with some particular candidate in mind should convince one 
that the statements include a very large nucleus of what may be said 
about a given candidate. This nucleus may have to be supplemented from 
time to time, or for particular occasions. To the rather limited extent 
that this is necessary, the possibility of such amendment has been suc- 
cessfully tested. Suppose ten new statements were needed for some later 
application. The investigator could procure new ratings of the original. 
and any supplementary statements, taking care that raters worked on 
the original statements first and the supplementary statements last, and 
taking care also that the original statements composed the great ma- 
jority of the list. Such a new rating would not only serve to adapt the 
scale to new situations, but give further test of the continuing stability. 
of the present ratings. New ratings and- scaling, however, would need 
to be according to the procedure known as that of equally appearing 
intervals; for that was the procedure employed in the scaling of the 
statements of the present scale. | 

Important as it may be that the scale be open to continued adaptation 
and testing, it is even more important to stress the need of inquiry 
during the current campaign that should make use of a rather stable 
and tested instrument. It is hoped that a number of students of political 
parties and of public opinion will freely make use of the instrument 
here reported. 

Herman C. BEYLE. 
Syracuse University. 
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NEWS AND NOTES 


PERSONAL AND MIXCELLANEOUS 
Compiled by the Mor-aging Editor 


Professor Gaetano Salvemini, of Italy, will be visiting professor of 
international relations in the Graduatz School of Yale University next 
year, and will give a course on the political evolution of Italy and one 
on political thought. 


Dr. Walter F. Dodd, who has bex prossor of law at Yale, has 
resigned that position, and has been appointed research associate in 
law with the rank of professor. 


Professor Graham H. Stuart, of Stantord University, will give courses : 
on international law and relations durmg the coming summer session of 
the University of Washington. 


Professor Rinehart J. Swenson has seen made chairman of the de- 
partment of government in Washington Squere College, New York Uni- 
versity, in succession to Professor Rufes D. Smith, who recently became 
dean of the College, 


Professor Henry R. Spencer, cf Ohio Stece University, will be the 
visiting professor in political science af Stan=ord University during the 
summer quarter, and Professor E. A. Helms, of the same institution, 
will teach during the summer quarter at George Peabody College, Nash- 
ville. 


Professor Ben A. Arneson, of Ohio Wesleyan University, will offer 
courses in constitutional law and British polities during the first term 
of the summer quarter at Ohio State University. 


Professor Thomas S. Barclay, of Stanford University, spent the win- 
ter months in research work at the Brookings Institution, Washington, 
D.C. 


Professor Hugh McDowell Clokie, of Rutzers University, has been 
appointed assistant professor of politieal science at Stanford Univer- 
sity. 


Dr. John R. Mez will be in charge of the course in political science 
at the Portland summer session of the University of Oregon. 
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Mr, ©. Edwin Davis, formerly Cowles fellow in government at Yale 
University, has been appointed full-time instructor in American govern- 
ment, and will conduct sophomore courses in both the Sheffield Scien- 
tifie ‘School and Yale College. 


Mr. Cecil H. Tolbert, Cowles fellow at Yale University, has aecepted 
an appointment at the Institute for Government Research of the Brook- 
ings Institution, Washington, D.O., for the year 1932-33 to do research 
on presidential investigating commissions. 


Dr. A. B. Butts, vice-president and professor of government at Mis- 
sissippi State College (formerly Mississippi A. and M. College) will 
teach in both terms of the 1932 summer quarter at the University of 
Virginia. In addition to a course in state government in each term, 
he will give a graduate course on government and business in the first 
_ term and one on administrative law in the second term. 


Professor E. Pendleton Herring has received a Milton Fund grant at 
Harvard University to enable him to investigate the relations between cer- 
tain private interests and federal administrative authorities at Wash- 
ington. 


In the report of the Policy Committee of the American Political 
Science Association, published in the February Revirw, it was errone- 
ously stated that Professor John A. F'airlie had been added to the Sub- 
committee on Personnel. His appointment was, instead, to the Subcom- 
mittee on Publications. 


The bureau of municipal affairs at Norwich University, directed by 
Professor K. R. B. Flint, has completed its first decade of work. An 
interesting account of its varied services to the state in which it is situ- 
ated was printed in the Boston Evening Transcript of March 21.0 

The jurisprudence section of the Stolberg Wernigerode Library, 
which has been one of the most important privately owned collections 
in Germany, has been purchased by the Harvard University Library 
and will be distributed among the College Library, the Law Library, 
and the Business Library. Some twenty thousand volumes are involved. 


The fourth centenary of the lectures ‘‘De Indis’’ and ‘‘De Jure Belli”? 
by Francisco de Vitoria was celebrated at the Catholic University. of 
. America on May 1 in a public mesting at which Professor Herbert 
Wright spoke on ‘‘Vitoria and the State’’ and Dr, James Brown Scott 
on ‘‘ Vitoria and International Law.’’ 
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Professor Jerome G. Kerwin is representing the political science de- 
partment on the committee which is formulating the second-year social 
science course in connection with the new instructional plan of the Uni- 
versity of Chicago. Mr. Kerwin also participated in drafting the fresh- 
man social science course, and is lecturing in both the freshman and 
sophomore courses. 


Dr. M. M. Chambers, recently on temporary sppointment as chairman 
of the department of social science m the Teachers College of Kansas City, 
will teach in the department of school acministration at Ohio State Uni- 
versity during the 1932 summer quartar. He will offer two graduate 
courses, one on the legal basis of schocl administration and one on the ad- 
ministration of national systems of educetion. 


Mr. Chester D. Pugsley, of Peekskill, New York, has agreed to finance 
institutes of international affairs during the ecming year in a number 
of foreign capitals, including those of Austria. Greece, Bulgaria, Lithu- 
ania, Finland, Norway, Denmark, tie Netherlands, Spain, and Japan. 


Professor Walter R. Sharp, who for three years has been fellowships 
and grants-in-aid secretary of the Social Scierce Research Council, will 
return to the University of Wisconsin in the fall as full professor of po- 
litical science. Dr. Llewellyn Pfankuchen, of Duke University, has been 
appointed instructor in political science in the same institution. 


A conference on Nebraska local govermment, arranged by Professor J. 
P. Senning and held at the University of Nebraska during the first week 
of March, was participated in by members of the political science staff of 
the University and by Professors Kirk H. Porter, of the State University 
of Iowa, W. L. Bradshaw, of the University of Missouri, and H. H. Trach- 
sell, of the University of South Dakota. 


The third annual meeting of the Con2erencs on the Teaching of the 
Social Sciences was held at Northwestern University on March 25 and 26. 
Representatives from colleges and universities in Illinois, Indiana, Iowa, 
Kansas, Michigan, Minnesota, Ohio, and Wisconsin were in attendance. 
The political science round table was devoted to the discussion of a pro- 
gram for major students in political scienze. 


Under the auspices of the Social Saierce Research Council, and with 
the aid of a grant from the Carnegie Corporation, Dr. Charles A. Beard 
is directing a study of ‘‘the idea of national interest.’’ The inquiry takes 
note of the fact that there is an increasing use of the term ‘‘national inter- 
est’’ in the formulation of American foreign policy, as a justification or 
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foundation for diplomatic decision and action, in general and in detail, 

‘and will explore the meaning of the term as employed by those who use 
it, and the realities covered by it. In short, it is a search for the realistic 
pivot on which American diplomacy is supposed to turn. At the outset, 
Dr. Beard will be assisted by Mr. John D. Lewis, of the department of. 
political science at the University of Wisconsin. 


Undergraduate courses in international relations preparatory for the 
foreign service of either the national government or private business have 
been arranged to begin next term at Yale University under the direction 
of Professor Nicholas J. Spykman, who has returned after a year in the 
Orient. Special lecturers in international relations for the current year 
incladed Dr. David Mitrany, of London, who spoke on the progress of in- 
ternational government; and Professor Herbert Kraus, of the University 
of Göttingen, who gave a series on the progress of international life. Pro- 
fessor Charles P. Howland has returned from an Oriental mission and will 
resume his seminar in diplomacy next autumn. 


On May 6, the department of political science of the University of Wash- 
ington, with the coöperation of the departments of political science of the 
State College of Washington and Whitman College, held a state-wide con- 
ference on the subject of the need for a revision of the state constitution of 
Washington. A grant was made by the Committee on Policy of the Ameri- 
ean Political Science. Association to make possible the holding of the con- 
ference. Professors Chester C. Maxey, of Whitman College, and Claudius 
O. Johnson, of the State College of Washington, took a prominent part in 
the conference, which was directed by Professor Joseph P. Harris, of the 
University of Washington. 


The second annual conference of the Political Science Association of 
Pennsylvania, held on May 6-7, at Harrisburg, was devoted to somewhat 
extensive discussion of ‘‘ problems of financial administration in a day of 
economic distress.’’ A dinner meeting was addressed by Dr. Frederick F. 
Blachly, of the Brookings Institution, on some modern French and Ger- 
man experience in handling certain financial problems. Under the leader- 
ship of the secretary, Professor W. Brooke Graves, of Temple University, 
there was discussion not only of the future field of usefulness of the pres- 
ent Association, but also of a proposal for.a Northeastern Political Science 
Association sponsored by a committee headed by ONE Charles | 
Hodges, of New York University. 


Among round -tables planned for the session of the Institute of Publie 
Affairs to be held at the University cf Virginia July 3-16 are one on 
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municipal administration, conducted by Professor Thomas H. Reed, of 
the University of Michigan; one on county government, conducted by 
Dr. Robert H. Tucker, chairman of the Virginia Commission on County 
Government; and one on our Latin Amerean relations, led by Professor 
C. H. Haring, of Harvard University. Tke central theme of the general 
addresses will be the responsibility of government in times of economic 
stress, 


At an Institute of Justice held on April 22-30 at the University of 
Chattanooga, round tables on jury trial and on second trial for the same 
offense were conducted by former Dean William E. Mikell, of the Uni- 
versity of Pennsylvania Law School, and on problems of erime by Pro- 
fessor Charles A. Ellwood, of Duke University. General addresses were 
delivered by Dean Roscoe Pound, Mr. Frank J. Loesch, and others. 


American scholars who will participate in the tenth annual meeting 
of the Academy of International Law at The Hague during the coming 
July and August, with the subjects cn which they will lecture, include 
Professor Ellery C. Stowell, cf the Amezican University, on the theory 
and practice of intervention; Professor Edwin D. Dickinson, of the Uni- 
versity. of Michigan, on the interpretation and spplication of international 
law in Anglo-Saxon countries; and Dr. James Brown Scott, of the Carnegie 
Endowment for International Peace, on the prixciple of juridical equality 
in internetional relations. 


At the suggestion of the Sceial Science Research Council’s committee 
on public administration, an effort has been made during the last fifteen 
months to secure the coöperation of cne or more libraries in each of the 
states for the purpose of extending the co_lection of publie documents and 
related materials. At the New Orleans ccnveation of the American Li- 
brary Association, a report was made by Professor Leonard D. White, of 
the University of Chicago, showing the designation of one or more li- 
braries in each of forty-four states. Plans are on foot for extending the 
number of libraries in some of the states, and for securing the codperation 
of libraries in the larger metropolitan and urban centers, the latter for the 
particular purpose of collecting municipal documents. 


Plans have been announced for the establishment at Tufts College of 
a school of law and diplomacy on the basis of a bequest of a million dollars 
by Dr. Austin B. Fletcher, of New Ycrk Cty. Under a ruling of the 
supreme court of Massachusetts, the Callege ‘s not required to create a 
law school of the usual type; and, with the coöperation of Harvard 
University, it proposes to establish a school whose principal aim will be to 
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prepare students for the foreign service by training them in international 
law, international relations, international economics, and diplomatic 
history. Dean Roscoe Pound, of the Harvard Law School, is expected to 
head the executive committee which will organize the school’s curriculum. 


In coöperation with Yale University, the American Law Institute will 
continue the nation-wide study of the administration of justice started 
by these agencies under the auspices of the Wickersham Commission. 
From a contingent grant made by one of the foundations, the sum of 
$10,000 has been released to cover the cost of tabulating the data collected 
during the life-time of the Commission, and the work is now going on at 
the Institute of Human Relations of Yale University. 


The twenty-sixth annual meeting of the American Society of Inter- 
national Law was held at Washington on April 28-30. The meeting opened 
with the presidential address by Dr. James Brown Scott on ‘‘A Single 
Standard of Morality for the Individual and the State,’’ and the sessions 
were devoted mainly to various aspects of treaties and treaty-making, 
with papers by Professors E. T. Williams, Harold S. Quigley, Kenneth 
Colegrove, Quincy Wright, Joseph P. Chamberlain, President William 
C. Dennis, Mr. Charles H. Butler, Mr. John V. A. MacMurray, and others. 
Two sessions were devoted to the subjects of the international law of air 
navigation and international loans and international law, with the princi- 
pal papers by Professors George G. Wilson and Edwin M. Borchard, 
respectively. ` 8 


The ninth institute under the Norman Wait Harris Memorial Founda- 
tion took place at the University of Chicago on January 27-31, 1932, on 
the subject of Gold and Monetary Stabilization. Previous institutes under 
this foundation have been held in the summer. Public lectures were given 
by Jacob Viner, professor of economics at the University of Chicago; 
H. Parker Willis, former secretary of the Federal Reserve Board, and now 
professor of banking, Columbia University; Gottfried Haberler, of the 
University of Vienna, and visiting professor at Harvard University; and 
Lionel D. Edie, economist of the Industrial Research Corporation. Thirty _ 
economists, from all parts of the United States and abroad, gathered at 
round table meetings during the Institute. Many of the sessions took a 
practical turn, and: twenty of the economists present subscribed their 
names to a series of recommendations dealing with federal reserve bank 
policy, the tariff, and inter-governmental debts. The date and subject of 
the 1933 institute have not yet been decided upon. 


A Mid-West Police Conference was held in Evanston on February 15-19 
under the auspices of the political science department of Northwestern 
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University, with the coöperation of tha poliee department of Evanston. 
Professor A. R. Hatton presided. Among the speakers were Hon. C. 
Wayland Brooks, assistant state’s attorney of Cook county, Illinois; 
Professor Andrew A. Bruce, Northwestern University Law School; Louis 
Brownlow, director of the Publie Admiristrat:on Clearing House; Herman 
N. Bundeson, health commissionez of Ckicagc ; Hon. George E. Q. Johnson, 
United States district attorney; and John H. Wigmore, dean emeritus of 
Northwestern University Law School. Chiefs of police departments in the 
Chicago area, as well as other experts, were in attendance. 


The eighth annual awards of researen fellawships by the Social Science 
Research Council were announced in March. From a total of 118 applica- 
tions, thirty new fellows were appointed far 1932-38, and one extension 
of a 1931-32 fellowship was made. Tae total amount involved in these 
awards approximated $86,C00. Since tie inc2ption of the fellowship pro- 
gram in 1925, a total of 169 persons have been awarded research fellow- 
ships, with stipends aggregating over $521,000. Awards for 1932-38 in 
political science, or for projects of perticular interest to political scien- 
tists, were as follows: (1) Karl R. Bopp, University of Missouri, ‘‘Gov- 
ernmental Control and Finance in German;;’’ (2) Arthur O. Dahlberg, 
University of Wisconsin, ‘‘International Economie Relations;’’ (3) Anna 
C. Davis, University of Wisconsin, ‘‘'The Judiciarv and the Rise of Capi- 
talism in England;’’ (4) Marshal E. Dimocx, University of California at 
Los Angeles, ‘‘The Commerce Cour:s of France and England; (5) 
George F. Howe, University of Cincinnati ‘‘European Participation in 
the Beginnings of Pan-Americanism ;’’ and (6). Harvey Walker, Ohio 
State University, ‘‘The Training of Publie Employees After Entrance 
into Public Service in Great Britain.’’ 


The twelfth annual session cf the Williamstown Institute of Politics 
will open on July 28 and continue until Auzust 25. The program has been 
planned mainly to ‘‘illuminate the detais of questions raised by the 
Hoover-Laval conversations and the State Department’s attitude toward 
the Manchurian and Shanghai incidents.’’ Professor Herbert von Beck- 
erath, of Bonn University, will lecture on the industrial and economic 
organization of France; Dr. Luigi Villari, of Rome, on Italy and the 
world crisis; Professor T. E. Gragory, of thz London School of Economies, 
on the financial outlook in England; anc Mr. Arnold Toynbee, of the 
Royal Institute of International Affeirs, cn a British view of the world 
economic order. Professor John H. Williams, of Harvard University, will 
lead round-table conferences on American economic foreign policy; Mr. 
Toynbee and Professor Edwin E. Gay, cf Harvard University, on ‘‘a 
new economic era;’’ Professor Gregory, on the present position of the 
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credit problem; Dr. Stephen P. Duggan, of the Institute of International: 
Relations, on contrasts in Latin American civilization; Professor Berna- 
dotte E. Schmitt, of the University of Chicago, on the peace treaties and 
the map of Europe; and Professor George H. amp of .Clark Uni- 
versity, on Sino-Japanese relations i in eastern Asia. 


The Democratic Joint Policy Committee! The employment by the 
Democrats of a ‘‘joint policy committee’’ during the current session -of 
Congress represents a departure from recent party practice, if not a dis- 
tinct innovation in party organization and control; and accordingly the 
functioning of this committee constituted one of the interesting develop- 
ments during the first months of the session. When the Seventy-second 
Congress convened on December 7, 1931, the Democrats were actually in 
control of the House of Representatives, while in the Senate the Repub- 
licans still retained a paper majority of one member. The clése division? 
between the two major parties, the considerable responsibility of the 
Democratic party for legislation during this session, and the widespread 
economic distress in the country caused the Democrats particularly to de- 
sire harmony and unity of action. With a view to:attaining this end, cer- 
tain leaders suggested the appointment of a joint policy committee, to be 
made up of members drawn from both houses. The proposal met with op- | 
position among party leaders in the House of Representatives, especially : 
from Speaker Garner and his supporters. Nevertheless, those favoring 
such a committee, led by Representative Crisp of Georgia, were finally 
successful in securing its approval by the caucus. In the Senate, hostility 
apparently did not manifest itself, and favorable action was taken on the 
proposal of Senator Harrison of Mississippi that ten Democratic senators 
be appointed as a committee, which, when acting with a similar commit- 
tee from the House of Representatives, would constitute the Joint Policy 
Committee. 

Pursuant to instructions of the party conferees in the Senate and House, 
Senator Robinson and Speaker Garner announced, on December 7, the 
names of twenty Democrats? who were to serve on the committee, The 
high positions and prominence of these men in the party organization 

t Information for this note was obtained in part from personal interviews with mem- 
bers of the House of Representatives and of the Senate. 

*Untted States Datly, December 7, 1931. The membership of the lower house, ag 
then unofficially announced, consisted of: 219 Democrats, 214 Republicans, one Farmer- 
Labor, and one vacancy; in the upper house, 47 Democrats, 48 Republicans, and 
one Farmer-Labor. i 

* The members of the committes from the House are: Garner, Rainey, Byrns, Cullen, 
Orisp, Bankhead, Taylor, Drewry, Sandlin, and Greenwood; from the Senate, Robin- 
son, Walsh (Montana), Harrison, Pittman, Walsh (Massachusetts), Glass, Bulkley, 
Barkley, Wagner, and Hull ‘ , 


NEWS AND NOTES 553. 


would presumably lend weight to any recommendations that the joint 
committee might offer. Six of the representat:ves and five of the senators 
come from southern states, enablirg the South on a joint ballot to outvote 
members from any other section or sections. Such a division, it was be- 
lieved, would hardly occur ; and if it did, no irtimation of its nature would 
likely be allowed to reach the newspapers. : 

The Joint Policy Committee functions as £ unit. Neither the members 
from the House nor those from the Senate, acting as a group ‘or indi- 
vidually, are subject to the direction of the zommittee in their activities 
in their respective houses. The cammittes meets on call of Speaker Gar- 
ner, who presides over its deliberations. No ~ules of procedure are laid 
down; discussions are entirely informal; ard decisions are reached by 
agreement. By agreement of the members, only Speaker Garner and 
Senator Robinson are to give out informatior concerning the committee’s 
activities and conclusions. 

Various statements designed to explain the functions of the committee 
have appeared in the press. The explanetion 3fered by Speaker Garner is 
possibly the most Incid‘: ‘‘The only object of the joint committee is to try 
to codrdinate the work of the majority in ths Housa and the minority in 
the Senate. It is unofficial and advisory only. It is for the purpose of our 
people in the House and in the Senate to telk ove? legislative measures ` 
and coôrdinate and harmonize legislative policies, which is good ‘strat- 
egy.’’ In suggesting to the caucus of Senate Democrats the appointment 
of the committee, Senator Harrison urged it as a means whereby the 
Democrats could present a ‘‘united front” to the country. A further 
comment on its purpose, offered in connection with discussions of tax 
problems, is found in a statement pu>lished in the New York Times: 
‘<The view was expressed by Democraiic m2mbers that the Policy Com- 
mittee would go on record in such a way as to impress upon the country 
that the party would act conservasively and pave the way to avoid con- 
troversy and delay which woulc further d:sturb business.’’ 

These statements indicate, either explicitly or implicitly, that the com- 
mittee is designed to harmonize the divergent views of party leaders by 
providing an opportunity for frse interchange of arguments and for the 
interplay of conciliatory tactics befcre a measure is brought up for 
discussion in the halls of Congress. Such a procedure was conceived 
not only to lessen the probability of unfo-tunate expressions by party 
leaders of wide diversity of opinion in the Louses, but to expedite legisla- 
tion through simultaneous consideration in both branches of the primary 
features of essential measures, and through the effect of the recommenda- 
tions of the committee on individual party members. Although there is 


*Untted States Daily, December 30, 1831. 
s New York Times, January 4, 1932. 
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no avowed way, other than through the press, by which the conclusions 
of the committee are transmittei to individual Democrats, there is no 
question that the views held in common by party leaders of so great 
prominence, regardless of the manner in which they were recelved, would 
ordinarily carry strongly persuasive, if not determinate, weight. In short, 
the Joint Policy Committee, convened quickly and conveniently, consti- 
tutes in effect a caucus of party leaders, although it lacks the element of 
coercion which is associated with the party caucus. The committee meets in 
secret, discusses problems confronting the party, formulates a policy, and 
subsequently purports to follow the course agreed upon. 

‘The committee early held two meetings, which were reported in the 
press.® In the first one, on December 15, 1931, such subjects as the mora- 
.torium, government expenditures, taxation, and the tariff were discussed. 
Conclusions were given out in a statement prepared jointly by Speaker 
Garner and Senator Robinson.” Announcement that all problems referred 
to in the statement were discussed in a most friendly manner has, how- 
ever, been to a certain extent discounted. 

The Committee was called together a second time by Speaker Garner 
on January 4, 1932, primarily for the purpose of considering the tariff 
bill which had been drafted durinz the Christmas holidays. In the course 
of the meeting, agreement was reeched on two bills, one of which sought 
to revise the administrative features of the Hawley-Smoot tariff act and 
the other to provide for reciprocal reduction of tariff rates. Conclusions 
again were embodied in a joint statement released to the press.” 

From the meager information chtainable, no definite appraisal of the 
committee’s achievements can be made. It would appear, however, that 
wherever an opinion has been advanced, there has been inclination to 
questidn the success and value of its work.?° 

= W. H. HUMBERT. 
Johns Hopkins Unversity. 


Exchange of Official Publications Between Germany and the United 
States! A constantly increasing interest in American universities in the 
study of the new German government emphasizes the importance of the 


‘Baltimore Evening Sun, March 2, 1932. 

t United States Daily, December 16, 1331. 

* Frank E Kent, ‘‘Tax Diffculties,’’ Baltimore Sun, December 18, 1981." 

° Baltimore Evening Sun, January 6, 1332. 

» Ibid., January 6, 1932; Baltimore Sen, January 8, 1982; Baltimore Evening Sun, 
February 29, 1932. 

* A review of the subject of the international exchange of government publications 
between the United States and other countries, including the texts of the conventions 
of 1886 providing for such exchange, is printed in the Report of the Librarian of 
Congress for 1926, pp. 72-84. 
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agreement between Germany and the United States to regulate in detail 
the international exchange ot officia. publications between these two coun- 
tries. Approval of this agreement was noted >y James B. Childs, at that 
time chief of the division of documents in the Library of Congress, m the 
report of the Librarian of Congress for the fiscel year ending June 30, 
1929. The agreement was prepared at Eerlin by Mr, Childs and Dr. Adolf 
Jurgens, of the Reichstauschstelle im Reichsministerium des Innern. The 
provisions of it were given in the appendix to Mr. Childs’ reprint of his 
report, published under the title The Collection of Government Publica- 
tions; A Survey of the Most Important Acsessions of the Division of 
Documents During the Fiscal Year Ending June 30, 1929. Unfortunately 
for the research student who desires to krow specifically what German 
materials are being received under this agreement by the Library of 
Congress, the published report states merely that copies of ‘‘the official 
publications of the following ministries, offices, and institutions’’ will be 
furnished regularly by Germany, but omits zhe list. Upon special appli- 
cation to the division of documents, a typewritten copy of this list was 
courteously supplied. It is as follows: 


1, Reichstag 
2. Reichswirtschaftsrat 
3. Staatsgerichtshof für das Deutsche Reich 
4, Reichskanzlei and following subordinata offices: 
a. Presseabteilung der Reicksregierung 
b. Reichsrentrale für Helmatdienst 
. Auswärtiges Amt 
. Reichsministerium des Innern and following subordina<e cfilces: 
a. Reichswahleiter 
b. Reiehsgesuncheitsamt 
c. Kommissar der freiwilligen Krankenpflege 
d. Reichsstelle für das Auswanderungswesen 
e.. Bundesamt für das Heimatwesen 
f. Chemisch-technische Reichsenstalt 
g. Physikalisch-technische Reichsanstalt 
h. Reichsanstalt für Erdbebenforschung 
i, Reichsarchiv 
j. Beichsamt für Landesanfnahme 
k. Filmoberprifstelle 
1. Reïehskommisser für Überwachunz der Sffentlihen Ordnung 
7. Reichsfinanzministerium and following sabordinatz offiees: 
@. Reichsfinanzhof 
b. Reichsmonopolamt für Brenntwein 
c. Reichsfinanzzeugamt 
d. Reichsentschidigungsamt für Kriegsschiden 
e. Reichsausgleichsamt 
8. Reichswirtschaftsministerium and fallowinz subordinate offices: 
a. Statistisches Reichsamt 
b. Reichsaufsichtsamt fir notes 
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e. Reichswirtechaftsgericht und Earteligericht 
d. Reichskohlenkommissar 
e. Roichskommiser fir das Handwerk 
' 9, Reichsarbeitaministerium and following subordinate offices: 
a. Reichsversicherungsamt 
b. Reichsversorgungsgericht 
c. Reichsanstalt für Arbeitsvermittlung und Arbeitslosanversicherung 
d. Reichsversicherongsanstalt für Angestellte 
10. Reichsjustizministerium and following subordinate offices: 
a. Reichsgericht E 
b. Reichspatentamt (with the exception of patent deseriptions) 
IL Reichswehrministerium snd following divisions: 
a. Heeresieitung 
b. Marineleitung (excluding Admiralty maps) 
12. Reichspostministerium and following subordinate offices: 
a. Oberpostdirektion Berlin, Leipzig, Stuttgart (omitting publications of a local 
nature) 
b. Telegraphentechnisches Reichsamt 
e. Reichsdruckerel 
13. Reichsverkehreministerium (ineluding the divisions for waterways, railroads, air- 
craft, and automobiles) and following subordinate offices: 
a. Deutsche Seewarte in Hamburg 
b. Reichskommissariat für Sessckiffsvermessung 
c. Reichsoberseeamt 
14, Reichsministerium für Ernährung und Landwirtschaft and following subordinate 
offices: 
a. Deutsche wissenschaftliche Kommission für Meeresforschung 
b. Reichsausschuss fir Erndhrunzsforschung 
©. Reichsforstwirtschaftsrat 
d. Biologische Reichsanstalt für Land—und Forstwirtschaft 
e, Forschungsinstitut fiir Agrar—und Siedlungswesen 
15. Reichsministerium für die besetzten Gebiete 
16. Rechnungshof des Deutschen Reishes 
17. Deutsche Reichsbahngesellschaft - 
18, Reichsbank 


A mere glance at this list will show the comprehensive nature of the 
exchange agreement. Furthermore, the agreement provides that the list 
here printed is ‘‘not to be considered as a complete statement but repre- 
senting only the present status of government organization of Germany; 
the addition of offices created in the future being reserved for special 
consideration.’’ This exchange of official publications ought to prove a 
great boon to American studerts, for it makes available to them in the 
Library of Congress a mass of current materials on Germany. 

In this connection, attention should be called to the Monatliches Ver- 
geichnis der retchsdeutschen amtlichen Druckschrifien, prepared by the 
Deutsche Biicherei of Leipzig and published regularly since January, 
1928, by the Reichsministerium des Innern. It includes not only the list 
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of federal documents, but also those of the states and larger municipalities. 
An annual index appears in the December issue. A valuable aid to the 
checking of offices and officers is the Handbuch fiir das Deutsche Reich, 
issued annually by the Reichsministeritm des Innern. In the comparative- 
ly near future, when the Last of Seria! Publications of Foreign Govern- 
ments, edited by Winifred Gregory, is issued in its final form, a compre- 
hensive check list of German serial cfficial publications will be added to 
the bibliographical tools of the research scholer. 
EVERETT §. Brown. 
University of Michigan. 
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American Interpretations of Natural Law; A Study in the History: of 
Political Thought. By BENJAMIN FLETCHER WRIGHT, JB. (Cambridge, 
Mass.: Harvard University Press. 1931. Pp. x, 360.) 


This book adequately shows how widespread has been the advocacy 
of natural-law doctrines in America. The advocates have included New 
England divines and Tom Paine, Samuel as well as John and John Quincy 
Adams, Luther Martin and Alexander Hamilton, Jefferson and Marshall ; 
radical leaders in the revolutionary and abolitionist movements ; moderate 
and learned statesmen, such as John Dickinson and James Wilson; mem- 
bers of constitutional conventions, judges on the bench, authors of famous 
constitutional treatises—Story, Kent, Tucker, and -Cooley; systematic 
political theorists, such as Chipman, Brownlow, and Woolsey. Relatively 


few publicists have explicitly repudiated the doctrine; most prominent * 


among the adverse critics have been John Taylor, Thomas Cooper, A. P. 
~- Upshur, and, more recently, G. W. Hosmer, Burgess, Goodnow, and the 
Willoughby’s. ‘‘This much at least is evident,’’ the author remarks, in in- 
troducing his ‘‘Conclusion’’; ‘‘the natural law concept has been used in 
many ways and for many purposes.’’ His historical survey supplies the 
. evidence for that part of his conclusion. 

= The Americans, like other exponents of.the doctrine, have variously 
held the source of natural law to be in God or nature, state of nature or 
custom, universal reason or some sense of right and justice divinely or 
naturally implanted in the mind and conscience of man. And, like others, 
they have expressed diverse, often conflicting, ideas as to the meaning and 
proper application of the doctrine. ‘‘ All men,’’ said James Wilson, ‘‘are, 
by nature, equal and free.’’ “‘ All men are created equal,’’ said the Declara- 
tion of Independence. ‘‘Nature,’’ said John Adams, decrees “distinctions”? 
among men, a system of ‘‘orders’' in society, and government by the ‘‘well- 
born.” ‘‘All men are born equally without freedom and independence,”’ 
said Professor A. T. Bledsoe, Slavery is ‘‘against natural right,” “a dar- 
ing infringement on the law of nature;’’ or it is ordained by nature for 


the good of both society generally and the-slaves in particular. ‘‘Universal 


suffrage’’ and majority rule are demanded by natural right, or are viola- 
tions of it. Nature affirms or denies property as a qualification for voting 
or holding office. Private property originates in nature, and its: preserva- 
tion is an obligation imposed on government by natural law; or it is an 
“adventitious” and ‘‘conventional’’ institution, and is to be protected 


or limited in whatever measure political society finds necessary in safe- 
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guarding rights that are, by natural law, fundamental and unassailable. 
Natural law proves individualism, paternalism, or anarchism; sustains 
vested interests or destroys them; defends or assails existing rules of 
formal law. The concept has probably served best as a weapon of attack 
. upon some prevailing or threatened policy of government, e.g., England’s ` 
treatment of her American subjects, slavery, a governmental interference 
in private business, rather than as a foundation upon which to build a 
constructive political theory. In any sort cf debate on political issues, 
however, appeal is certain to be made, by one or the other side or by 
both sides, as Professor Wright’s survey amply shows, to some standard 
of judgment outside the provisions of existing formal law. 

To what standards do Americars now appeal? Does natural law still 
serve them? “It has been forty years,” says Professor Wright, ‘‘since 
an American political scientist has defended the use of this concept in the 
realm of political theory’’ (p. 319). The only recent defenders, he says, 
are Judges who employ the concept in invalidating formal enactments, 
writers who approve this judicial use of natural law, and ‘‘a number of 
jurists, several of them leaders of the latest schools of legal thought.’’ It 
is in the elaboration of these two statements that the reviewer finds the 
only occasions for challenging Professor Wright’s analysis and appraisal. 
Have the courts gone as far as he suggests in their devction to natural law? 
And is there any difference between contemporary political scientists and 
‘‘leaders of the latest schools of legal thcught’' in their attitudes toward - 
natural law ? 

On page 322, the author speaks of ‘those writers who believe with 
courts that there are certain principles of justice and right which no legis- 
lative power, not even the amending sewer, can legitimately transgress’’ 
(italics by the reviewer). One or the other of tke italicized phrases should 
have been omitted; or at least the latter should have been considerably 
qualified. The author’s citations dc not sustain the sentence as it stands. 
The court opinions quoted do not deal with ‘‘the amending power;’’ and 
the writers listed in a foot-note do not ‘‘believe with the courts, but 
rather censure them for not holding the amending power subject to the 
limitation of inherent natural rights, one of the writers maintaining that 
‘‘the Bill of Rights is inherently unamerdable’’ by the procedure of Ar- 
ticle V, ‘‘the Supreme Court to the cortrary notwithstanding.’’ This, it is 
submitted, is not mere quibbling over formal phraseology. If our courts 
should ever hold, or say that under prope? circumstances they would hold, 
an attempted exercise of the federal arnending power invalid because of its 
transgression of higher principles of natural right, political scientists and 
jurists would generally agree, I telieve, in regarding such a claim of 
authority as an innovation of some practical significance in our constitu- 
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tional system. (Judge Clark’s opinion in United States v. Sprague is a 
different matter, and Professor Wright does not refer to it.) 

‘‘The objections to natural law,’’ says the author (p. 342), ‘‘have been 
based largely upon ignorance of its actual usage or misinterpretation of 
its meaning.’’ His own appraisal of the present validity of the concept 
seems to rest on ideas found in his quotations from the contemporary 
juristic ‘‘defenders’’ of natural law—-namely, Professor Morris Cohen, 
Dean Pound, and Justice Cardozo, These men speak of the universality 
and indispensableness of ‘‘ethical views as to what is fair and just,’’ of 
laws as expressions of ‘‘reason applied to the relations of man with man 
and of man with the state,’’ of ‘‘standards of justice and fair dealing 
prevalent among . . . fair and reasonable men.’’ Professor Wright, in 
turn, suggests that political philosophy still has ‘‘need of a concept which 
is expressive of standards of right and justice other than, perhaps higher 
than, those set forth in the positive lews.’’ Does any political scientist, 
even those who offer ‘‘ objections to natural law,’’ doubt the existence and 
importance of prevailing ‘‘standards of right and justice’’ applied to the 
experiences of men in society, outside positive law ? Does natural law mean 
anything else? If so, what is its meaning? If not, who objects to it, and 
what values are there now in its distinctive terminology? 

These dissents and questions are not meant to indicate any serious 
criticism of the work in hand. Its historical survey is so complete and 
authentic that a study of that sort will not have to be made again. And 
no one is more competent than Professor Wright to deal with any ques- 
tion concerning the present theoretical and practical significance of the 
concept of natural law in America. 

: Francis W. COKER. 
Yale University. 


Readings in Early Legal Institutions. Eprrep WITH INTRODUCTION BY 
WELAM Seat Carpenter AND PauL Torr Starrorp. (New York: 
F. S. Crofts ard Co. 1932. Pp, 357.) 

Elementary Princtples of Jurisprudence. By GEORGE W. KEETON. (i 
don: A. and C. Black. 1930. Pp. xu, 324.) 

An Introduction to the Science of Law. By ALBERT Kocourex. (Boston: 
Little, Brown and Co. 1930. Pp. 343.) 

These three books deal with scme aspects of legal science of interest to 
the student of government and political science as well as the professional 
student of law. The compilation of Readings in Early Legal Institutions 
includes several selections of source material (a modern reconstruction of 
- the Twelve Tables of Roman Law, extracts from the Salic law, and an 
account of the blood feud and the wager of law in Iceland), an account of 
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the English jury of the fifteenth century. from Fortescne’s De Laudibus 
Legum Anglie, and several historical studies by modern writers on the 
meaning of justice, religion and early lew, Roman civil procedure, the 
king and early civil justice, the ordeal, and the wager of battle. Each 
selection is prefaced by a brief introduction showing its relation to the 
growth of legal institutions. Taken togetker, thay furnish a useful collec- 
tion of material on the early history of legal institutions among European 
peoples. | 
Keeton’s Elementary Principles of Jurisprudence is a well written 
analysis of the general principles of law, -expzressed in clear and simple 
language, which seems well adapted to zhe beginner in this field. It is 
based largely on the classical English writers—Austin, Maine, Holland, . 
and Salmond, supplemented by recant English and American judges and 
law teachers such as Lord Sankey, Justice MeCardie, Professors J. C. 
Gray and W. N. Hohfield, Justice Holmes, and Dean Pound. Comparisons 
of Roman law with Anglo-American law are frequent, with occasional 
references to Chinese, Hindu, and Mohammedan law. The author’s experi- 
ence as a teacher in the Far East and in the University of Manchester 
has enabled him to appreciate the problems of a wide variety of students. 
Professor Kocourek, of Northwestern University, has undertaken a 
similar perspective of the domain of lega_ science in briefer compass, and 
with novel methods of analysis. Ee finés that the whole body of legal 
rules may be reduced to two fundamental elements—the claim-duty rela- 
tion and the power-liability relation. The very novelty of his method, while 
of interest to the advanced worker in legal ideas, would seem to add to the 
difficulties of the beginner, At the same time, with cne of his four chapters 
on the subject of state and sovereignty, he gives relatively more attention 
to the political aspects of legal study. 
| JOHN À. FAIRLIE, 
University of Illinois. 


The New British Empire. By Wurm YANraLL ELLiorr. (New York: 

McGraw-Hill Book Company, Inc. 1982. Pp. xv, 519.) 

There have been numerous studies of the British Commonwealth of 
Nations since the growth of Dominion status rendered obsolete the happy 
and simple picture of the Mother Country surrounded by her obedient 
children, the Colonies. The phenomenon of the New Empire, with its 
freely associated co-equal members, its substit=tion of voluntary codpera- 
tion for political hegemony in international affairs, and its optimistic 
belief that it can have the cake of unity while deliberately eating it, has 
naturally attracted considerable attention among students of political 
institutions. It happens, however, thet the accounts that have appeared 
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hitherto have been written from the rather specialized point of view of the 
constitutional lawyer or the pclitical scientist. Authors like Berriedale 
Keith, Noel Baker, and Professor Dewey have concentrated upon the 
problems of law, or on the historical development of Dominion self-govern- 
ment, and have dealt only indirectly with the religious, social, and eco- 
nomic forces that underlie and motivate the constitutional changes. Pro- 
fessor Elliott’s emphasis on these wider aspects and relations, and the 
completeness of his inquiry, make The New British Empire a particularly 

valuable addition to the literature of its subject. | 

The book is based upon lectures delivered at the Lowell Institute in the 
spring of 1931. The reader is assumed at the outset to possess a consider- 
able knowledge of the nature of existing inter-imperial relations; for the 
author plunges at once into the broad questions that most interest him— 
as to whether, for instance, the new Empire can achieve ‘‘a sort of Coun- 
ter-Reformation of capitalist imperialism’’—and spends little time on 
detailed exposition of constitutional developments. In dealing with the 
position of the crown, he is more explanatory, though he employs for 
the purpose of this most difficult analysis the highly unconventional— 
and diverting—symbolism of the Lion and the Unicorn of the royal coat of 
arms. He makes clear the three principal capacities in which the crown 
must now act: as a single executive controlling the crown colonies and 
certain aspects even of Dominion government; as the still single repre- 
sentative of Commonwealth members in so far as they agree to act in 
concert in matters of common interest; and as the mere symbol of union 
between the Dominions when exercising their normal autonomous powers. 
He sees in the growth of the latter function a tendency toward a purely. 
personal union of states. Unicorn, the most gentle and kindly of beasts, 
is winning over Lion in this fight for the crown. This conclusion is one that 
is finding increasing acceptance today. 

It is in dealing with the social and political forces within the Empire, 
and in setting them against the economic background, that Professor 
Elliott is most illuminating. No book more clearly unravels the conflict- 
ing interests of Boer and black, of Lancashire cotton-spinner and Indian 
nationalist, of Labor party economics and London’s control of Empire 
eredit. The Commonwealth is seen as a vast field for the interplay of cen- 
trifugal and centripetal forces. Professor Elliott shows how in every 
corner where there exist disruptive elements, the British crown has direct 
relations with some important territory. In Ireland, it is Ulster; in South 
Africa, the native territories; in India, the native princes. He points out 
also the very effective form of irdirect control which Great Britain exer- 
cises in every Dominion except Canada through her control of banking 
and credit; the advantage to Bri’ish industries which accrues through the 
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fact that most loans raised in London “or mandates and colonies must 
be spent for purchases in England; the extent cf British influence exerted 
in those areas within the ‘‘Lion’s shadow”? like Egypt and Iraq. These 
things belong to the older form of imperialism. But he notes that the 
growth of Dominion autonomy in fiscal and tariff matters has meant a 
growth away from the idea of an ecoromic Commonwealth, of whose 
achievement he is most skeptical. ) 

Without becoming dogmatic, Professar Elliott predicts that the con- 
tinued existence of the Empire will depend upon the context of world 
politics as well as upon the extent of the advantages it offers its members. 
Given peace, and the willingness to permit other Powers reasonable access 
to its resources, and the Empire may survive as a group of freely coôperat- 
ing nations. 

F. R. Scorr. 

McGill University. 


National Sovereignty and Judicial Autonomy m the British Common- 
wealth of Nations. By Hector Huexes. (London: P. S. King and Son. 
1931. Pp. xv, 184.) 


If this little volume at all lived up to its title. it would serve a most use- 
ful purpose. A first-class work on tha jurisdiction of the Privy Council 
and the challenge which has arisen to its competence from the growth of 
Dominion autonomy is still much needed. 

This book deals primarily with the disputes which have arisen over 
cases from the Irish Free State in which special leave to appeal has been 
granted. Its main thesis is derived almost entirely from the arguments 
advanced by Irish counsel in Hull v. M2Kenra (1926) I.R. 402, which, 
as the author admits in his preface, migh° profitably have been printed in 
extenso as an appendix. Some attention is given to other leading cases, and’ 
the report of the Imperial Conference of 1930 is drawn upon both to sup- 
port the claims of complete Dominion autonomy and to profess a Common- 
wealth tribunal, ad hoc, for the inter se disputes ot the members. 

In spite of these narrow limitations, the work is distinctly useful, and 
its main conclusions are sound. The author rightly concludes that the 
Judicial Committee of the Privy Council is il constituted to resist con- 
sistent pressure from any Dominion that wisbes to abolish or to nullity 
the right of appeal. The competence of the Judicial Committee is grossly 
inconsistent with the new powers of the Dominions under the Statute of 
Westminster. Even the federal Dominions tend to rely less upon the 
appeal to protect provincial or state rights, thcugh admittedly their posi-* 
tion differs fundamentally from that of the unitary Dominions. 

Mr. Hughes’ book suffers primarily from over-simplification of the con- 
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flicting interests which oppose and support the retention of the appeal. 
The attitude of the Irish Free State is not fully shared even by the Union 
of South Africa—though Rex v. Udobe, now pending on an allowed appeal, 
may bring the two positions closer. The victory of Mr. De Valera may alter 
matters even more radically than Mr. Hughes thinks necessary. 

As an example of the lack of really sufficient and subtle legal analysis, 
the essential point as to whether the Judicial Committee’s decision in 
Performing Right Society v. Bray U.D.C. (1980), (which he cites from 
Irish Reports, p. 525), by discharging the order of the Supreme Court of 
the Irish Free State allowing costs against the appellants, did not in effect 
overrule the Irish Free State Copyright (Preservation) Act of 1929. For 
by Section 4 of that act no remedy or relief should be granted by reason of 
an infringement in the Irish Free State before the passing of the act of a 
copyright declared by the act or deemed to have subsisted in the Irish. 
Free State by virtue of Section 1 of the act. No indication is made of 
whether the judgment was implemented in the Free State on this essen- 

tial point of costs, 
| WiLuram Y. ELLIOTT. 
Harvard University. 


Regionalism in France. By R. K. Goocs. (New York: The Century Com- 
pany, 1931. Pp. xii, 129.) 


This interesting little volume presents in compressed form the results 
of an exhaustive survey of the voluminous literature engendered by forty 
years of agitation for ‘‘regionalism’’ in France. 

Starting with the assumption that ‘‘somewhere between administrative 
decentralization and federalism ’”’ lies the path to real political liberty and 
effective local administration for republican France, Professor Gooch 
lucidly sets in contrast the familiar evils of centralization-—the domi- 
nance of Paris, the remoteness of popular control, a too rigid legal uni- 
formity, bureaucracy to excess, and the stifling of spontaneous economic 
forces—-with tha advantages claimed for regional devolution. Two solid 
chapters sketch the evolution of the several score of specific proposals 
for ‘‘regionalistie’’ administrative reform which have successively occu- 
pied the French political stage since the 1890’s, and enumerate the reasons 
why, despite widespread advocacy by publicists, political parties, and 
ministers, none of these plans has yet been translated into legislation. 
Popular indifference and inertia, along with the stubborn opposition of 
Jocal ‘‘ vested interests,’’ offer the explanation. 

Instead of regionalism en bloc, observes Professor Gooch, there has 
emerged piecemeal a limited ad hoc type of decentralization, not so much 
territorial as functional, illustrated by the regionalizing of the areas for 
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administering the military, judicial, educational, and postal services, as 
well as by the recent development of provincial chambers of commerce as 
quasi-official advisory agencies in matters cf economic regulation. At 
present, the drive for regionalism in France seems perhaps more ‘‘eul- 
tural’’ than political in emphasis—expressing itself through art, litera- 
ture, and dialect. 

As an interpretative essay, Professor Gooch’s study is admirable both 
in substance and in style. It is no longer exact, however, to say that the 
positions of sub-prefect and general seeratary of prefecture ‘‘are regularly 
filled from the immediate political assoelates o? a minister or a prefect.’’ 
Since 1927, recruitment for the former two posts has been primarily où a 
competitive level. Nor would the reviewer agree that, with the increasingly 
direct contact of local representatives of the chief central governmental 
services with Paris, the prefect is today as necessary or important a per- 
sonage as he was a generation ago. Finally, one cannot help expressing 
the hope that Dr. Gooch may have the opportunity to carry his investi- 
gations beyond this historical and descriptive survey of ‘‘speculative’’ 
regionalism to some first-hand case analyses of the complexities involved 
in re-cutting the French pattern of area anc function to fit more closely 
present-day economic and social realitiss, To assert that ‘‘federalism’’ of 
some sort is the way out is not enough. The total problem cannot be dis- 
missed so simply. 

WALTER R. SHARP, 

Social Science Research Council. 


Financial Conditions and Operation cf the National Government, 1921- 
1930. By W. F. WuLovargy. (Washington, D.C.: The Brookings In- 
stitution. 1932. Pp. xii, 234.) 


The newly elected president of the American Political Science Associa- 
tion has made a noteworthy addition to his books cn national administra- 
tion with this volume.on ‘‘financiai conditions and operation.’’ His ideas 
about governmental accounting—that expenditures should be classified by 
funds, organization units, functions, character, and object; that gross ex- 
penditures of revenue-producing corporations should not be allowed to 
swell budget totals, but that only net results of government-owned cor- 
porations should be introduced in the national budget, and that receipts 
should be classified by sources as well as organization units and funds— 
are clearly outlined in Part IV of his earlier work, Princtples of Public 
Administration. H. P. Seidemann and F. A, Oakey have elaborated on the 
accounting technique implied by these ideas. In the volume under review, 
statistical studies clothe the skeleton of ideas with the flesh and blood of 
facts—so far as the figures available rermit. 
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Three of the most noteworthy contributions to our knowledge of na- 
tional public finance, as a result of this application of accounting princi- 
ples, will be summarized briefly. First, the gross figures of federal expenses 
so often quoted in caustic, editorials are deflated by exclusion of trust 
fund, tax refund, subsidiary agency, and District of Columbia figures 
which do not burden the federal tax-payer. Hence we find that, for the 
period 1921-30 inclusive, Mr. Willoughby’s figures for “total taxes, net’’ 
are one hundred fifty to two hundred fifty million dollars smaller than the 
crude ‘‘federal tax collection’’ figure taken from the Treasury reports of 
collection by the National Industrial Conference Board. A similar com- 
parison of expenditures cannot be made without subtracting interest and 
premium on the national debt from Mr. Willoughby’s ‘‘total govern- 
mental costs’’ to make the figure comparable with the National Indus- 
trial Conference Board’s ‘‘net expenditures.’’ Doing this, we find that 
from 1927 to 1930 inclusive, Willoughby’s figures are from two hundred 


to four hundred fifty million dollars lower. Second, by working outa ` 


t‘ costs of government proper’’ which has consistently been less than one- 
half the ‘‘total governmental costs’’ and less than one-third of ‘‘total 
federal expenditures,” the author has demonstrated how small a part 
of the responsibility for expenses is to be borne by the executive and the 
much criticized ‘‘bureaucrats.’’ Pensions, grants-in-aid, interest on public 
debt, public works, special business enterprises, and other Congressional 
largess complete the ‘‘total governmental costs,’’ while reduction of debt - 
and investments complete the ‘‘total federal expenditures.’’ Third, an 
actual comparison of 1921-80 departmental and bureau costs is another 
part of the intelligent discrimination which distinguishes this volume from . 
the usual blanket outery against increasing costs of government. For 
example, business men who complain about income taxes may stop to 
_ ponder an increase in the Department of Commerce budget from thirty- 
one to fifty-six millions in a pericd when the Department of Labor budget 
moved from only seven to eleven millions. _ 
Numerous tables and an interesting discussion of the publie debt round - 
out this most useful study of national finances. 
G. C. 8. BENSON. 
Harvard University. 


The Government in Labor Disputes. By Enwin E, Wirræ. (New York: 

McGraw-Hill Book Company. 1982. Pp. xi, 352.) 

This volume is the most useful treatment of the relations between trade 
unions and the law which has yet been published. It is written from the 
viewpoint of an economist and: political scientist who, in his capacity as 
chief of the legislative reference library of the state of Wisconsin, has 
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for many years made excellent use of his opportunity to study the law of 
trade unions. Dr. Witte’s book takes up the following subjects: court 
decisions on various union activities, the legal theories underlying these 
decisions, statutes affecting labor activities, the procedure and results of 
injunctions, damage suits, criminal prosecutions of unionists, law en- 
forcement in time of strikes, restrictions upon employers, conciliation and 
arbitration, and legislative proposals to relieve labor of the onerous re- 
strictions upon its activities. One appendix is devoted to the experience of _ 
other countries. Three other appendices are devoted to tables of cases. . 
There is a brief index. 

This book has qualities which promise to make it the standard in the 
field. It is interestingly and clearly written. It has valuable bibliographical 
notes at the end of each chapter. It is rich with extensive citations to the 
pertinent cases throughout the text. It is objective in the presentation of 
data, the statement of the author’s liberal position being for the most part 
reserved until the end of the volume. It takes up various important ques- 
tions, such as law enforcement, arrests of strikers on petty charges, and 
labor’s use of the injunction. against employers— questions which hereto- . 
fore either have been ignored or have received slight treatment in works 
on the subject. Finally, it contributes much more complete information 
than has hitherto been available cn many of the problems it discusses. 
The volume is not without some minor errors, for the most part misstate- 
ments of fact; but since their number is very small, they detract but 
slightly from the high ‘quality of the work. | | 

EDWARD BERMAN. 

University of Ilinois. 


The International Labor Organization: The First Decade. PRErAGE BY 
ALBERT THOMAS. (Boston: World Peace Foundation. 1931. Pp. 382.) 


Those who recall the companion volume of self-review published last 


_ year by the League of Nations will be struck by the significant differences _....- 


in this volume, in style and in approach to the analysis of the structure . 
and work of the International Labor Organization, despite the similarity 
in format and general outline of the two official publications. True, both 
are written in that ‘‘blue-book anonymity” of which Laski has spoken. 
But the differences of temper and functional concepts in the staff of the 
International Labor Office are evident from the first paragraph of M. 
Thomas’ preface to the last line of the conclusion. As he states in his 
introduction, ‘‘Surely among all the voices raised in praise, or it may be 
in eriticism, of our work, it is but right that a voice from within the Office 
should also be heard. It is this voice which finds expression here—# dis- 
creet, perhaps somewhat colorless voice, the voice of officials. Yet even if 
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its tone is uniform and intentionally subdued, it is vibrant with memories, 
with hopes, with emotion. We can say with joy and pride that in these ten 
years the conviction and enthusiasm of the staff... have never failed 
_ or weakened.’’ Here is anonymity, but not neutrality—to ends at any 
rate. = 

It is, perhaps, in large measure due to the functions of the Interna- 
tional Labor Organization——functions only partially official in character 
—that this spirit has been engendered and developed. For, like the Inter- 
national Institute of Intellectual Cooperation, much of the most fruitful 
activity of the Office has beer in making and broadening contacts and 
collaboration with and among all groups of workers, hand and brain, in 
the member states, And it is in this sphere that some of the most success- 
ful work of the Office has been accomplished. ‘Without this essential fac- 
tor of support and collaboraticn, the work of the Organization would in- | 
deed be nothing. . . . From its inception, the Organization has tried to 
create contacts, to become known, understood, and appreciated, to find 
support, encouragement, a stimulus and a guide in its relations with all 
the elements of international life.’’ A 

But it is because the Office has had as its director a man with the initia- 
tive, enthusiasm, and administrative skill of M. Thomas that the Inter- 
national Labor Organization has succeeded in developing a positive leader- 
ship in the elaboration of international labor standards in the form of 
treaties. The extent of its accomplishment is traced in detail in this 
volume; the more significant aspect for the student of international rela- 
tions is the evidence, implicit rather than explicit, of the effective part 
played in this development by an international administrative staff, of 
- the growth of a common morale, of the integration of diverse national and 
individual viewpoints Into a truly international civil service. It would, 
indeed, be hard to find a more valuable ‘‘case-study’’ in international ad- 
ministration—or in the value of leadership. 

The absence of index or bibliography is to be regretted in a volume 
otherwise so useful a reference work on the origin, structure, and working 
of the International Labor Organization. 

| Panurs BRADLEY. 
Amherst College. $ 


Franco-Tiahan Relations, 1860-1865. By Lynn M. Cage. (Philadelphia: 
University of Pennsylvania Press. 1982. Pp. xii, 351.) 

War and Dtplomacy in the French Republic; An Inquiry Into Political 
Motivations and the Control of Foreign Policy. By Freprericx L. Soau- 
MAN. (New York and London: McGraw-Hill Book Company, Inc. 
1931. Pp. xvii, 452.) 
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At a time when France anc Italy seem zo hold the destiny of Europe in 
their hands, any scholarly interpretation of their recent history is a valu- 
able contribution to a better understandirg of taeir present policies. Both 
of these volumes serve such a purpose, although in very different ways. 

The well-documented study by Dr. Casa is a monograph dealing with a 
period of Italian history which appears never 2efcre to have been given 
concentrated attention, even by Italian and French historians. Yet the 
Roman question was the vital problem in the establishment of the Italian 
state and the ultimate unification of Italy. A far-seaing statesman like 
Cavour could never feel that his dream >f a great modern Italian state 
had been realized until Roms had been cbtained for its capital. Instead 
of regarding the wily schemes of Napoleon II as a barrier to his project, 
Cavour turned them cleverly to his own purpcse anc. made of Napoleon 
a sympathetic ally. 

Dr. Case has examined all of the available French and Italian archive 
material covering the extensive diplomatie maneuvers of the eritical years 
1860-65, and has woven a remarkably variegated tapestry of Napoleon’s 
dilemma in trying to protect the Pope and yet support the government of 
Victor Emmanuel. Not only are the British, Austrian, and Spanish threads 
woven in, but even the influence of the United States in connection with 
the Trent Affair is not overlooked. The study ends with the conclusion 
of the convention of September 15, 1864. It is to be haped that the author 
will be able to continue his studies and ul-imately carry the story through 
the Law of Papal Guarantees of 1871 and the Lateran treaties of 1929. 

Dr. Schuman’s study of diplomatic procedure and policies in the French 
Republic is on a much larger and more elaborate scale. The sub-title ac- 
curately expresses the author’s purpose: an inquiry into political motiva; 
tions and the control of foreign. policy. Ht is a remarkably successful at- 
tempt to use the method of the exact scientist in the feld of international 
polities. . 

The author first devotes himself to a careful irvestigation of the mechan- 
isms of foreign relations and diplomacy in the Third Republic. He then 
segregates certain outstanding and pclitizally significant diplomatice inci- 
dents in its history for detailed analysis. “hese eight investigations, cover- 
ing colonial conquests in Tunis, Indo-China, ard Madagascar, the forma- 
tion of the Dual Alliance and the Tripe Ententa, the outbreak of the 
Great War, and the occupation of the Ruhr, give a remarkably complete 
survey of every phase of French diplomacy. The study ends with a search- 
ing investigation into what the author calls the Aynamics of foreign policy 
—the rôle of parliamentary bodies, the press, and public opinion in the 
formation and execution of foreign policy. 

Dr. Schuman’s conclusion, that modern diplomacy is the pursuit of 
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power, is so strongly supported by the facts of the case and so cogently 
presented that the most skeptical reader finds himself inclined to accept 
it. But accept it or not, the reader cannot help being impressed by the 
brilliant and picturesque style and the remarkable clarity of expression 
in the presentation. Dr. Schuman is to be congratulated for proving that 
the most complex problems of modern diplomacy can be presented in both 
‘scholarly and readable fashion. 
GRAHAM H. STUART. 
‘Stanford University. 


The French Colonial Venture. By Constant Sourawogtx. (London: 

P. S. King and Son, Ltd. 1931. Pp. xi, 204.) 

France ranks second only to Great Britain in the extent of her colonial 
interests, and second to no nation in her reputation for suecessful colonial 
administration, The aim of the present work is ‘‘to establish whether or 
not, on the basis of past experience and of future probabilities, it is to 
' France’s interest from an economic point of view to retain and develop 
the colonies which she now owns.’’ 

Although Dr. Southworth is interested primarily in the economic value 
of colonies, every aspect of the colonial venture is pertinently examined. 
For example, he explains the notorious unwillingness of the French na- 
tional to serve in the colonies as due partly to the lack of opportunities 
for quick and substantial gains, but also to his love for art and music— 
“he can hear no symphonies in the colonies.’’ 

In estimating the net economie value of the French colonies, the author 
examines the French budgets from 1871 to 1931 to obtain the actual 
expenditures. He finds that the sum total of colonial charges borne by the 
French- government increased from one hundred and twenty-seven million 
francs in 1871 to two and one-half billion francs (pre-war value) in 1931. 
Of these expenditures, the military cost, which is almost entirely borne by 
the French government, amounts to more than one-third of the total 
receipts of all the colonial local budgets combined. Furthermore, he 
estimates that the future burden of the colonies on the French budget will 
increase rather than diminish. 

As to profits from colonial imports, it is the author’s conclusion, based 
upon a very elaborate system of appraisal, that ‘‘owning colonies does not 
enable France to obtain commodities cheaper or on more satisfactory 
terms.’’ As to exports, the gain is estimated at two and one-half per cent 
of all the exports of France to the colonies. Capital investment in the 
colonies has produced losses, rather than profits—estimated at three- 
quarters of a billion francs annually from 1915 to 1926. The author’s 
conclusion is that the French colonies from an economic point of view 
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“have been an unprofitable venture for Prance: and that they ‘‘will 
probably remain so for many years to come.’ 

The study carries conviction because of its impartial attitude and the 
vast amount of painstaking labor shown by the many complex statistical 
tables included. Governments interested in troublesome colonial adven- 
tures in the Philippines, India, and Manchuria might profitably note its - 
findings. 

Granam H. STUART 
Stanford Unversity. 


Society af War. By Carouse E. Pravre (Boston: Houghton Mifflin 
Company. 1931. Pp. 380.) 


Through a multitude of books, plays, end films, we have been well in- 
structed in recent years in the horrors and mizerizs of modern warfare 
as seen by the soldier in or near the front-lire trenches, and the high 
policies of war have been exposed in a Lost of memoirs and diplomatic 
histories. To this literature, Miss Caroline B. Flayne, already known for 
other works on the period preceding the war, has now contributed a volume 
of extraordinary interest analyzing the development and character of the 
various public opinions in England whick made up the home background 
of the war in the years from 1914 to 1915. 

The problem that Miss Playne has sez hersalf is to discover end set 
forth ‘‘the psychology of social life, the state of men’s minds under the 
influence of the stress and excitement of war,’’ and she has gone about it 
through the collection of a mass of materiel of all varieties: private letters, 
speeches, sermons, diaries, periodicals, novels, plays, ete. This raw material 
she then utilizes to illustrate the state cf mind of the various elements 
which she finds in society. 

Her own point of view is quite unambiguously expressed throughout. It 
is the ‘‘amazing doings of a mad world’’ that she is chronicling, and she 
ean find little sympathy with the fanaticism and blindness that she 
records; but nowhere does she allow this personal attitude to obscure the 
material that she is presenting. If her rurning commentary of biting eriti- 
cism is constantly present, it in no way prevents her from presenting at 
full length the mental processes and their products that she has set out 
‘to study. 

It is the kind of book from which a reviewer is tempted to quote an . 
almost endless variety of choice morsels, such, for instance, as the proposal 
that Miss Playne records for the Cestruction of a stetue of Thomas Car- 
lyle in London because of his known German leanings; but any selection 
would be invidious. A point of particuler interest is her development in 
the concluding chapters of the ides that at least by the end of 1916 peace 
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could and should have been mede, and that it would have been welcomed 
by the actual combatants on bcth sides, but that the inevitable temper of 
the home populations made such a peace, framed on the basis of a reason- 
able settlement of world affairs, impossible. The attainment of no limited 
objectives could satisfy the war madness of peoples who had come fo 
believe that the forces of light were arrayed against the forces of dark- 
ness, A reasoned peace could find but few adherents among peoples from 
whom reason had departed. 

As a record of‘states of mind, there can be no doubt that the book is 
both successful and amply justified, but there may be doubt as to how 
` much more one actually knows or how much better prepared one is to deal 
with the world after the reading than before. One reads it with more than 
a touch of the same somewhat horrified fascination with which one reads 
the cases presented in a text on abnormal psychology. But the conclusions 
that can be drawn from it are perhaps no more—and no less—than that if 
this madness and poisoning of minds be a necessary concomitant of war, 
then war itself stands doubly damned. 

RUPERT EMERSON. 
Harvard University. 


Crowded Years; The Reminiscences of William G. McAdoo. (Boston: 
Houghton Mifflin Company. 1931. Pp. xii, 542.) 


The parts of this book which should be of interest to students of politics 
are the chapters dealing with the maneuvers which resulted in the nomi- 
nation of Woodrow Wilson for president in 1912, the chapters describing 
the perilous legislative careers af the Federal Reserve Act and the United 
States Shipping Board Act, the sections discussing the administration of 
the Treasury Department, the federal reserve system, and the federal 
railroad administration in time of war, and the estimate and appraisal of 
the character of Wilson. Mr. McAdoo reveals himself as well qualified by 
training and temperament for the many tasks imposed upon him during 
the strenuous years, 1912-18. A lawyer by profession, he achieved his . 
greatest success before his entrance into politics as the organizer of the 
company which built the Hudson tunnels. In business and polities, McAdoo 
showed himself to be a master promoter, a super-salesman. As he puts it, 
he sold the idea of the Hudson tunnels to men like J. P. Morgan and E. H. 
Gary, and he won the publie by his slogan, ‘‘The publie be pleased.’’ In 
polities, he was active in selling Wilson’s personality to delegates and 
voters, in selling the federal reserve system to cabinet colleagues, con- 
gressmen, and the general publiz, and in selling liberty bonds to bankers 
and investors. 

Like most autobiographies, this one contains much material that answers 
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criticisms, and it omits materials that might mar the picture. One can 
understand why the author stopped his narrative wita the year 1918, as 
subsequent events have added little to his reputation. In his discussion of 
William McCombs, his banking reform proposal, the labor policy and the 
deficit of the Railroad Administration, war profiteers, Shipping Board 
policies, war loans, and other topics, he :s clearly on the defensive. He 
fails to recognize that Charles F. Murphy and Roger Sullivan represented 
the same brand of politics. | 

The bock reads as though Mr. MeAdo> had dictated it rapidly to a 
stenographer, However, it has been polished, with the aid of W. E. Wood- 
ward. The style is vivid, breezy, and natural; there are many entertaining 
stories. There are some reflections on the ways of politics and business; 
but one would hardly expect a system of political theory from such a 
man of action. 

HaroLD F. GOSNELL. 
Umversity of Chicago. 


Franklin Pierce: Young Hickory of the G-anite Hills. By Roy FRANELIN 
NioxoLs. (Philadelphia: University of Pennsylvania Press. 1931. Pp. 
xvii, 615.) 
Another gap in American politicel biography has been filled, and well 

filled, by this painstaking and thorough work. Hawthorne, one of the few 

friends who stuck to Pierce from beginning to end, wrote, reluctantly, a 

‘life’? while his subject was running for president; but this and other 

contemporary sketches were little more tnan campaign documents; and 

this is the first real biography. It is so complete, so scholarly, so fair, and 
in the main so discriminating, that it is likely to be the last. 

The case of Franklin Pierce is the ony one in American history in 
which a party repudiated its president, in the sense of denying him a re- 
nomination, and yet went on to win the election. How and why this hap- 
pened is made very plain in the exzellent chapters on Pierce’s adminis- 
tration. To a great extent, Pierce, a ‘“well-meaning man’’ if ever there 
was one, was a victim of political intrigue and political incompetence, 
which were never more prevalent than at Washington in the fifties. 
Pierce appointed an excellent cabinet, ab least from the departmental - 
standpoint. They all remained steadfastly with him during his administra- 
tion, and he and they labored continuously, and with very considerable 
success, to set new and higher standards cf administrative efficiency. But 
in his judgment of men, and in the majoz political problems, Pierce ap- 
pears a rather pathetic figure. The curren; of great events was too strong 
for him, as indeed it was for everybody else; and ons cannot help wonder- 
ing what would have happened to the reputation of a Webster, or even a 
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Lincoln, if either of them had oe to èome to the presidential chair 
in 1853. 
Nowhere has the story of the Ne Bill, its. causes and its 


` dire results, been so well told. The earlier chapters contain a great deal of | 


valuable material about New Hampshire politics; but they are overbur- 


dened with inconsequential details, a fault affecting the whole work to 


some extent. The scheme whereby the book is divided into seventy-six 


very short chapters is not a happy one. Not every reader will agree with all 
the author’s character deductions. But these are minor blemishes. Now if. 


Professor: Nichols will capitalize his New Hampshire experience by writ- 
ing ‘the life of John P. Hale, that picturesque and rugged figure who 
appears all too ce Les between these covers, we shall be doubly in 
his debt. 

JAMES P. RICHARDSON. ‘ 


e 
=: Et 


Dartmouth College. 


BRIEFER NOTICES 
AMERICAN GOVERNMENT 


Progress of the Law in the United States Supreme Court: 1930-1931, 
by Gregory Hankin and Charlotie A. Hankin (Macmillan, pp. 525), dif- 
fers from its two predecessors only in a few incidental regards, for the 
authors have followed essentially the same plan and method as before in 
the presentation of their material. There is an opening chapter entitled 
“Liberalism and Conservatism i in the Supreme Court.’’ This seems to have 
been inspired by a desire to determine whether the charges of conservatism 
made against Mr. Hughes, to whom the book is dedicated, at the time of 
his appointment to the chief justiceship were justified. This task calls for 
the selection of criteria by which the ‘‘liberality”’ of a Supreme Court 


ba may be measured. The criteria used by the authors are the follow- ' 


: ‘“ (1) how often does he dissent; (2) does he agree with men like 
Holmes Brandeis, and Stone, or with the others ; (3) how does he line up 


hej 


in controversies between the ‘privileged’ and the ‘underdog,’ between . 


publie utilities and the people, ete.; (4) what are his ideas on the social 
and economic problems discussed above ?’’ There follows a series of compu- 
tations comparing Mr. Hughes’ previous record on ue Court with his 
recent one, and also giving the ‘‘batting average’ > with respect to 


‘liberality’? of various justices now sitting. Thus we learn that in 1930- 


81 “Justice Hughes was liberal in 75 per cent of the cases, Justice Holmes 
‘in 88 per cent, Justice VanDevanter in 35 per cent, and Justice McRey- 
nolds in 6 per cent.’? Those who believe that there are objective tests of 
liberality which have value will doubtless: be interested in these scores. 
The volume presents the work of the Court during the 1930 term in four- 
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teen appropriately labelled chapters. Tke most valuable single feature of 
the book is the information which it gives as to the history and disposition 
of the cases in which the Supreme Cort d2nies applications for certiorari, 
and therefore writes no opinions, The authors renew their argument that 
some opinions ought to be filed in such 2eses. The exposition of the cases 
is lucid and straightforward, but goes littl: beyond mere exposition. There 
is no serious attempt at critical commert. In spite of the great length of 
the volume, some points are slighted. There is no adequate analysis of Mr. 
Justice Roberts’ opinion in the Spragne ease involving the validity of the 
Pighteenth Amendment; nor is the unique character of the Minnesota 

‘gag press law” case in the development of due process of law made 
wholly clear. In the discussion of Strom3erg v. California, invalidating 
the California red flag law, the authors are guilty of referring loosely to 
‘‘the equal privileges and immunities clause of the 14th Amendment.’’ 
Like its predecessors in the series, this volume seems needlessly long for the 
purpose which it serves.—Rosert E. CUSHMAN. 


Most recent studies of Porto Rico have analyzed its social problems and 
eriticized the American administration cf its affairs. Porto Rico; A Carib- 
bean Isle, by R. J. and E. K. Van Dersen (Henry Holt and Company, pp. 
342), reviews its history and sets out the caaracter of the local culture. 
The authors have the advantage of writmg from the background of ex- 
tended residence in the island, and wich keen appreciation of the local 
civilization. The opening chapters cover pre-Columbian Porto Rico and 
the four centuries of Spanish rule, ground unfemiliar to most American 
readers. They are followed by the story of American control, based largely 
on. the information in official reports, buz with otaer material which brings 
out the remarkable progress made in many lines in the last generation 
and the new problems which progress itself has created or brought to at- 
tention. In the foreground, now more than ever before, lies the problem 
of over-population, rendered more serious by the very success of the publie 
health activities which have cut down tke death rate. Even the diversifica- 
tion of industries which is advocated co relieve the truly tragic overcrowd- 
ing may be only a palliative. The mcst valuable portion of the book is the 
last half describing the social activities of the people, their religious and 
cultural life, the educational activities in town and country, and the 
characteristics of the country itself. Here the zuthors have been able to 
add from their experiences a body of information valuable for a true : 
understanding of Porto Rico. Material of this sort has been conspicuous by 
its absence in the statistical and polemic diseussions upon which the 
American public has heretofore had to rely in toc great degree in the study 
of Porto Rico.—C. L. JONES. 
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In Fifty on of Party Warfare (The Bobbs-Merrill Co., pp. 506), 
William O. Lynch undertakes ‘‘to narrate the history of American parties, 
simply and without bias,’’ for the period 1789-1837. He has accomplished 
this aim. The same general period has been treated by other writers with 
decided views of their own and with a wealth of elaboration. Mr. Lynch 
relies chiefly upon the events themselves or the comments of éontempo- 


raries to sustain interest in the narration. The sequence of events.is not ` 


made to lead to any broad conclusions,.to expound any principles of gov- 
- ernment, or to show the development of ány institutions. Taken in them- 
selves, the personal animosities and political intrigues of a hundred years 
ago seem singularly futile, Their treatment in this volume lacks the direc- 
tion and emphasis needed to indicate their significance in the development 
of party government. There seems little point in re-telling the happenings . 
of this period unless a.new focal point is introduced or.an illuminating 
viewpoint éxposed. This, however, is by way of expressing regret that the. 
author did not undertake a more interpretative study with a broader pur: - 
pose. It is a criticism of aim, not accomplishment. Within the limits set 
for himself, Mr. Lynch has dons an excellent piece of oo P: Hre- 
RING. 


In Robert Barnwell Rhett, Father of Secession (The Century Co., pp. 
264), Laura A. White doubts whether one can understand the causes 

which led the people of South Carolina to withdraw from the Union in 
` 1860 without a study of ‘‘the remarkable activities of one man whose elo- 
quent and fiery preaching of the gospel of liberty and self government, 
and of revolution to achieve these ends, beat upon their ears in season and 
out of season for over thirty years’’ (p: 10). During his tempestuous 
political career, including fourteen years in Congress, Rhett (1800-76) 
contributed freely to prevailing Southern opinion upon the subjects of 
*‘lasssez faire, consolidation, the despotism of numbers, [and] sectional 
- minorities’’ (p. 242). Drawn chiefly from the files of the Charleston Mer- 
- cury, Rhett’s organ during most of his life, the biography, though tedi- 
ous, is era objective, and authentic.—J. T. CARPENTER. 


ene C rene and the bien Party (pp. viii, 146), by Ruhl `` 


Jacob Bartlett, has appeared in the Graduate School Series of the Ohio 
State University Studies. The work aspires to be neither a biography nor 
an interpretation of the underlying economic and social forces of the 
- time. Yet the career of Fremont is 80 closely bound up with the party poli- -` 
tics of 1854-64 that clarity and unity are gained by describing the man and 


his party together. Mr. Bartlett has written an interesting monograph that : 


makes for a better understanding of the forces in conflict within the Re- __ 
publican party during these crucial, years. nn. 


BOOK REVIEWS ANT ‘NOTICES 577 


Jobn L. Heaton, former associate editzr of the World, has written a 
little book that is of interest simply as a bit of propaganda for the presi- 
dential campaign. It is entitled Tough Fuck—Hoover Again!, and is 
published by the Vanguard Press (pp. 94). Despite the flippancy sug- 
gested in the title, the author undertakes to show seriously the probabili- 
ties of President Hoover’s reélection, to review the qualifications of the 
Democratic aspirants, and also to review tha issues of the day. The author 
coneludes that the ‘‘danger’’ of Hoover’s reélection is so great that the 
liberals of the country would better turn. their attention to planning for 
1936. | | 


The American Year Book for 1931, ecited by A. B. Hart and W. S. 
Schuyler and published by the Amerizan Year Book Corporation, is now 
available. This volume of 937 pages is ‘‘in-ended to be a condensed record, 
not simply of facts and occurrences enc. discoveries, but of the advance 
made annually in physical, intellectual, acd scientific organization.’’ The 
first three hundred pages, given over to £ resumé of developments in na- 
tional, international, and local polities, are of particular usefulness to the 
student of government. 


STATE AND LOCAL GOVORNMENT 


_ Students-of state government should welcome with enthusiasm A Study 
in the State Government of Louistana; T/ith Special Reference to the 
Legislative, Executive and Administratros, and Judictary Departments, 
and the Taxation System, by Melvin Evers (Louisiana State University 
Press, pp. 278), and hope that it will be followed by similar studies for 
other states. As a background for an understanding of the present govern- 
mental system, the author devotes almos: one-third of the volume to an 
exposition of the constitutional history of the state. Since Louisiana has 
had'as many as ten constitutions, this partion of the work is of peculiar 
interest. The part on the legislature ineluies chapters on composition and 
organization, powers and limitations, procedura, introduction of bills and 
committee action, third reading and final passage, and extra-legal forces. 
_ Part III contains chapters on the exeacvive, other state officials, and 
boards and commissions. Part IV is devsted +o judicial administration, 
- including among the six chapters one or. quasi-judicial procedure. It is 
of interest to learn that although the basis af the legal system in Louisiana 
is the Code Napoleon, the organization cf the zourts is similar to that in 
‘the other states with the exception that under the constitution of 1921 
there is slightly greater unification than =n the average state, and the at- 
torney-general has somewhat larger actharity over local prosecutors. Part 
V on taxation treats of tax limitations, 1c mechinery of taxation, rates, 
and methods of assessment. The concludirg part of the study contains the 


` 
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author’s recommendations for improvement, the most important of which 
include a unicameral legislature, a short ballot, and the reorganization 
and integration of the administration with the governor as the central 
figure. Mere mention of the above topics indicates the nature of the illus- 
trative material that is to be found in Mr. Evans” study. 


The Missouri County Court; A Study of the Organization and Func- 
| tions of the County Board of Supervisors in Missouri, by William Leon- 
ard Bradshaw (The University o? Missouri Studies, Vol. 6, no. 2, pp. 210), 
includes a discussion of such topics as the legal status of the county in 
Missouri, the personnel of the county court or board of supervisors, the 
position and duties of the county clerk, the judicial functions of the county 


‘court, the codrdinating and supervisory functions of the court, and the 


duties of the court in regard to taxation and finance, roads and bridges, 
charities, and health. The author is of the opinion that ‘‘the present county 
court of three members is about the proper size for the chief administra- 
. tive and policy-forming body of the county,” and thus places himself on 
the side of that group of experts in the field of local government who advo- 
cate a small county board. He is also of the opinion that some of the coun- 
ties are too small to perform adequately certain of their duties. The solu- 
tion here is the consolidation of adjoining counties, or at least coöperation 
as practiced at present by a few counties in regard to the maintenance of 
almshouses and hospitals and in employing agricultural agents, “ An- 


other remedy is for the state to assume more and more control over cer- 
tain local functions, reducing the powers of local self-government and - 
making the county more of an area for the administration of state laws. - 


State supervision of tax assessments, as well as health and welfare prob- 
lems, and the building of highways and farm-to-market roads, are evi- 
dences of such a tendency.’’ The author also favors the adoption of the 
short ballot principle and a greater ‘‘centralization of authority and 
responsibility in administrative matters in the county court. Hither 


a 


directly or through a county manager, the court should exercise effective ` 


- rather than nominal supervision over the other administrative officers.’’ 


The study makes a real contribution to a better understanding of county 
government as it operates in a particular state. 

City Manager Yearbook, 1983 (pp. 270) is a sign of the increasing value 
and vitality of its publishers, the International City Managers’ Associa- 


. tion. Thoughtful discussion of the most pressing current problems of 


cities—unemployment relief and decreasing expenses—is carried on by 


men chiefly concerned with tha practical expediency of their programs,’ 


but yet alive to many of the social implications. C. E. Dykstra and Louis 
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Brownlow lead the school of thought whizk questions the wisdom of the 
Hoover policy of leaving the burden of unemployment relief on overloaded 
city taxpayers. Numerous conferences or: administrative technique show 
that managers have been gaining an interest in the ‘‘science of manage- 
ment’’ since the publication of Leonard White’s book. However, another 
discussion on ‘‘ Training for Management” leaves the impression that the 
tendency toward local appointments ‘8 ar almost insuperable stumbling 
block to the bringing up of able young mem in this most important pro- 
fession. ' 5 


In spite of its purple binding, somevhet sensational chapter titles, and 
rather generous use of superlatives, Louis H. Pink’s Gaynor; The Tam. 
many Mayor Who Swallowed the Tiger ‘International Press, pp. 256) 
should be of considerable interest to serious students of municipal govern- 
ment and political leadership. After a briz£ survey of the early life of his 
subject, Mr. Pink plunges into an objective, fairly detailed, and quite 
iJuminating account of Gaynor’s years in the legal profession, his career 
on the New York bench, and his administration as mayor of New York 
City. Gaynor emerges as a lawyer with anti-machine views who was closely 
associated with a boss for many years, a ‘udge with scant patience for 
lawyers and policemen but much compassior for tnfortunate women and 
violators of blue laws, and a mayor who surtoanded himself with unusually 
able aides and gave little comfort to Tammany, but who at times whole- 
heartedly supported weak and even cr2oked sutordinates and waged bit- 
ter war against leading reformers. A more complex combination of ability, 
picturesqueness, courage, irritability, and imconsistency it would be dif- 
ficult to find. Numerous excerpts from Gaynor‘s speeches, opinions, and 
letters add much to the interest and value <f the study.— HaroLp ZINK. 


Purchasing for Small Cities (Municipxl Administration Service, pp. 
18), by Russell Forbes, is a helpful comm:m-sense analysis of purchasing 
organization and procedure for cities of “ess than 25,000. Methods and 
forms of requisitioning, standardization wisk federal aid, bidding, award- 
ing contracts, inspecting deliveries, and s=æing are discussed in a way 
which should interest many public spirited officials and citizens. — 


Samuel Seabury; A Challenge (Century Company, pp. 389) is a timely 
biography by Walter Chambers. Over hal? af the book is given to Judge 
Seabury’s investigation into conditions in Kew York municipal polities. 
The author is an experienced newspaper wrier, and he handles the testi- 
mony skillfully. The biography is sympath=tic in its tone, but straight- 
forward and not sensational—a good aceount of an arresting figure. 
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FOREIGN AND COMPARATIVE GOVERNMENT 


A clear and useful survey entitled The Rise of Nationalism in the Bal- 
kans, 1800-1930 (Henry Holt and Company, pp. xj, 137), has been con- 
tributed to the Berkshire Studies in European History by Professor Wes- 
ley M Gewehr. The task of unravelling the tangled threads of Balkan 
history in so brief a space is an almost impossible one, but the results in the 
present volume quite justify tha labors in condensation and emphasis that 
must have been involved: Furthermore, it is a task that must have been 
undertaken with the realization that every critical reader would scorn- 
fully point out that this item might well have been omitted and that one 
developed at length. The present reviewer, therefore, hesitantly suggests 
that the World War justifies the exp enditure of more than a couple of 
pages, the minorities’ treaties and the Little Entente more than half a 
page each; but these are matters of personal opinion in no way affecting 
the general value of the book. Its usefulness has been heightened by the 
addition of a well-ordered chronological chart and a brief critical bibliog- 
raphy. The further addition of at least one general map would have, 
helped to make the necessarily complicated narrative more easy to. follow. 


William Spence Robertson’s ecmprehensive H istory of the Lain dites 
can Nations, which is now issued in a revised and enlarged edition (D. 
Appleton and Company, pp. 821), has been a standard reference work 
for the past decade. To the widening circle of students of Latin America, 
the new edition will be of even greater service than was its predecessor. 
Preliminary chapters discuss the land and its inhabitants. They are fol- 
lowed by a description of the European background in Spain and Portu- 


gal, and an account of the period of discovery in which Spain and Portu- . 
gal—especially Spain—overran so large-a portion of the New World. 

The greater part of the discussion takes up in order the various nations, - 

tracing their social, political, and economic development down to the pres- . 


ent day. Constitutional changes and international relations are given 
prominence, though little attempt is made to interpret the movements : 
traced. Each chapter is followed by an excellent bibliography, and a num- 
_ ber of excellent maps are included. An appendix. gives tables showing 
the direction of Latin American trade at various periods. Unfortunately, 
in all but the recent period these refer only to trade with the United 
States, and with few exceptions do not extend beyond 1923.—C. L. JONES. 


England Muddles Through (pp. 265), by Harold Scarborough, and 
Who are These French? (pp. 302), by Friedrich Sieburg, are two recent 
efforts by foreign observers to compress within the covers of a‘ book their 
personal estimates of the culture and polities of a nation. In the first case, 


F 
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an American journalist gives his impression o2 the contemporary British 
scene, and in the other instance the former Paris correspondent of the 
Frankfurter Zeitung attempts an evaluetion of the French. Both books 
are published by the Macmillan Company. A wide variety of topics is 
touched upon, ranging over cabinets, cookery, national characteristics, 
economic conditions, and other subjects. The Englishman, according to 
Mr. Scarborough, ‘‘has a keen sense of his position as a political and eco- 
nomic unit in a closely knit society; zut as socn as he feels that his duty 
to the state has been discharged he reverts to an extreme individualism.’’ 
This conception more or less represerzs the approach of the author. Herr 
Sieburg finds much to admire in the refasal cf the French to surrender 
their individualism to a mechanized civilization. Both accounts are pleas- 
antly written and provide some intér2stirg variations on an old theme. 
E. P. Herrina. 


New Minds, New Men? The Emergence of the Soviet Citizen (Mac- 
millan Company, pp. xvi, 528), by Thomas Wcody, commands interest as 
an interpretation of Soviet Russia in terms of mental conflict. Professor 
Woody phrases the fundamental purpose of the revolution as an inter- 
rogatory title, devotes over 500 pages to the transforming process as an 
answer, and concludes, with a note of pedagogical caution, that the student 
cannot be ‘‘certain of the outcome in this stupendous process of fashion- 
ing a new mind.’’ His method of presenting tha vast scheme is very effec- 
tive. He first portrays the ‘‘old mind’’ as a product of primitive paganism, 
Christianity, feudalism, westernism b2gur. by Peter the Great, orthodoxy, 
autocracy, and nationalism, and then describes ir succession the multiple 
Soviet instruments devised to bring abeut the desired cultural trans- 
formation—new type schools, student self-government, science, physical 
culture, youth organizations, ete.—all directed toward the creation of the 
collective mind. He who is militant, aczivistic, classless, secular (atheistic), 
healthy, sexless (denying male super-ority), political, collectivistic, non- 
nationalistic, and positively internatiznal may be called the ‘‘new man”’ 
with a ‘‘new mind,” provided he likewise uphclds the dictatorship of the 
Communist party and believes in the slogan: ‘‘He who does not work 
shall not eat.’’ These twelve dominant mental traits, says Professor 
Woody, reflect the gigantic conflict between individualism and collectiv- 
ism; but the reader must draw his zwn conclusions as to the ultimate 
victory. The book is mechanically complete with helpful diagrams, illustra- 
tions, an excellent bibliography, and en index. The author trims his pages 
with frequent quotations from Germar and Russian classics. His style has 
a poetic charm and a general philosophical tone which makes for pleasing 
as well as instructive reading.—B. C. HOPER. 
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- Imperial Russia, 1801-1917, by Michael Karpovich (Holt and Com- 
pany, pp. viii, 106), is a well-planned objective little book which in less | 
than a hundred pages gives.a succinct analysis of the political, economic, — 
and cultural development of Tsarist Russia from the beginning of the. 
ninetéenth century to the eve of the Bolshevik revolution. It is admirably 
adapted for college courses in modern history, where ‘the student: may: 
not have the léisure to examine more elaborate English works on the sub- 
ject, such as those by Pares and Vernadsky. Professor Karpovich’s study 
of the social transformations effected by the emancipation of the peasants- 
and the rise of industrialism, as well as of the revolutionary tendencies of 
all classes of the population from the workers to the intelligentsia and . 

. the landed gentry, emphasizes anew a fact which is too frequently dis- 
regarded by Western writers—that the Bolshevik coup d’état of 1917-’ 
represented not a break with the past, but a natural development: of 
political and economic trends which had their roots in the nineteenth cen- 

tury. Equally interesting to the genetal reader are Professor Karpovich’s 
brief but illuminating comments on Russian art and literature. Those who 
have deplored the Soviet emphasis on social rather than. artistie criteria 
may find food for thought in the following passage on the intellectual 
movements of thé second half of the nineteenth century: ‘‘The idea of 
civic duty reigned supreme. Art for art’s sake became a dangerous heresy,. 
and all artistic activity had to be subordinated to demands of a utilitarian 
nature....A‘novel, a picture, a play, or a poem was hailed or voted down, | 
not on its proper merits, but because it was progressive or reactionary, as 
Rog case might be:’?’—VEra MICHELES DEAN. 


4 Ta “Tho thesis of Andrei Popovici in The Political. Status of Bessarabia - 
| “24 (Washington, D. C.: Randall Inc., pp. 288) is that the incorporation. of 

Bessarabia into Rumania is just aad fair historically, politically, and eth- 

Ee author then takes up the Russian arguments and refutes 

eet them seriatim, and the volume concludes with a description of the present 

ET cultural and: economic conditions of the province in an attempt to prove 

i Ta: jithat the political change has brought beneficial results to Bessarabia. It 

is interesting to note that one of the arguments used is our handling of the- 

Texas situation at the time of annexation to the United States. Although _ 

_ the author, a member of the Ramenian diplomatic service, might be ex- 

pected to take the Rumanian. view of the Bessarabian question, he presents 

his arguments objectively and on the basis of extensive material: Dr. James - 

proi Scott, pas contributed an. introduction.—J OSEPH S. Rovucg.. 


- M ee Gr sit; by John Mondes (The Macmillan Company, pp. 
viii; 251); 3 is an historical outline, without any specific merit, covering the 
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period from 1800 to 1931. It is a simple descrirtion of political events, 
with occasional remarks on Greek eulturz The work has some value as a 
supplement to the similar work of W. Mller, published in 1928, though 
the political scientist will find more important information in Miller’s 
treatment. The concluding chapter, “A Tract on Federation,” is rather 
unrealistic and over-enthusiastic. We find such stetements as that ‘‘there 
should ultimately be a federal government’’ (p. 225), and ‘‘a supreme 
court of justice will almost certainly be recuired, zs in America”? (p. 226). 
Anyone knowing the psychological attizades of Balkan peoples will ap- 
praise this as sheer idealism. JoserH 3. Roucex. 


Morgen wieder Krieg, by Ludwig Bauer (Berlin: Ernst Rowohlt Ver- 
lag, pp. 203), while written by a journeHst—the political writer of the 
Nationaleeitung, Basel, Switzerland—is a timely analysis of the present 
trends of European politics. The author discusses the rival nationalisms 
of France and Germany, the menace of E-tlerism, the League of Nations, 
war debts, and disarmament, and progr.os:_cates the probability of another 
world war unless a solution be sought fo? zhe many ills of Europe, among 
which he considers aggressive nationalism. eombined with militarism and 
protectionism, as the outstanding threats to economie recovery and politi- 
eal stability and world peace. To the student of European politics, this 
brief analysis will be of inestimable valne—Jouw R. MEZ. 


Among recent studies on Soviet Russia, Fr. Zelitch’s Soviet Administra- 
tion of Criminal Law (University of Penasylvania Press, pp. 418), is a 
timely and welcome contribution. With 2ommendable impartiality and 
adequate detail, the historical development of the Soviet judicial system, 
the organization of the criminal courts, 2riminal 5rocedure, and the per- 
sonnel of the Soviet judiciary are analyzed The language is clear and con- 

vincing, and the frequent references to af€cial sources make the work au- 
 thoritative. Six diagrams illustrating the Soviet legal system, together 
with a list of abbreviations and short titlss used in the footnotes and a 
carefully compiled index, are of assistance. It is to be regretted that the 
author omitted to mention even the most essentiel characteristics of the 
Soviet criminal code. Familiarity with the _atter would aid in understand- 
ing the wide inconsistency (attempted to b2 proved in this work) between 
the Soviet theoretical abstraction, which denies the non-communist sanc- 
tity of the judiciary, and the concrete materializazion of the Soviet codes 
on the judiciary, which concedes this sanctity. Emphasis on the economie, 
social, and political background has made “As book a valuable contribution | 
to legal science, and instructive reading *o all who are watching Russia’s 
unique social experiment.—T. A. Tarsoouzio. 
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Lyautey (Appleton, pp. 870), by André Maurois, is, of.course, primar- 
ily a literary type of biography, but it also contains lessons in govern- 
ment. There is a vivid picture of the problems in colonial administration 
in Algeria which were met by:the renowned general, and an instructive ac- 
count of the difficulties which beset this able but autocratic administrator. 
when he tried to codperate with the politicians of the cabinet. Finally, 


- there is a striking example of the ingratitude of a republic when this loyal, 


hard working, and capable servant received as sole official acknowledg-’ 
ment of his return to his native land after ‘years of service abroad a per- 
emptory demand to pay his taxes! 


Binigaan of the Financtal ETTE ANA of the Dominican Re- 
_ public (Brookings Institution, pp. 68); by Taylor G. Addison, reminds us ` 
that administration follows imperialism. Just.as Treasury control and the 
_legislative comptroller of British finance have been carried to the corners : 
of the earth by British officials. so the American gospel of a strong inde- , 
pendent comptroller, a budget director, a chief coördinator, and uniform 
accounting has been carried to San Domingo by General Dawes and his 
commission. Mr. Addison, describes the new a in careful and com- 
~~ mneneh dull, detail. | 


INTERNATIONAL LAW AND RELATIONS 


i | Jäke the other volumes of the Studies in American Imperialism, J. Fred 
Rippy’s study of the relations cf Colombia and the United States, entitled 
The Capitalists and Colombia (Vanguard Press, pp. 256), sets out the ac- 
tivity of economic interests whizh have sought to exploit natural resources 
or to influence or control public policy. The first half of the book deals — 
with American capitalistic activities in Colombia, especially in Panama, 
to the end of the Panama revolution. The resulting story is informative, 
but hardly edifying. As the author points out, the controlling motives in 
the period were primarily political rather than economic. They are a part 
of the larger tale of blustering and blundering action by all the stronger — 
= powers in the Caribbean in the years discussed. It was a time when local- 

governments were often parodies of sovereignties, and when those who — 
sought to defend the ‘‘rights’’ of resident foreigners were often not too 
nice about the claims supported or the means adopted to sustain them. 
The second half of the volume deals with a period so recent that ex parte 
statements, conjecture, and inference still play an active réle in any 
‘discussion of developments. A chapter on ‘‘Clearing the Way for Wall 
‘Street and -the ‘Petroleros?’ °? discusses: the Colombian indemnity treaty 
and the volte face made by. the die-hards in the Congress of the United 

- States in the post-war period. ‘The Oil Companies and theif Difficulties’? 
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discusses the influence of pstroleum interests cn Colombian oil legisla- 
tion and on American policy. ‘‘The Dance of the Millions”’ tells the story 
of the increase of American investmerts In private enterprises and public 
securities in Colombia in a period of easy money. The discussion rests here 
on ground on which information is least satisfactory, and some of the con- 
clusions fail to be convincing. In sum, the aithor concludes that American 
economic activity in the country has etreagtkened the position of Colom- 
bia, though he is not without apprehersion that too high a price may have 
been paic for the money advanced to the public treasuries, and is doubt- 
ful whetker the extractive industries financec by foreign capital are pay- 
ing as much as they should toward butli: axpenses. He feels that the 
pledging of public revenues for the service of loans has gone so far that 
if defaults and foreclosure occur the Cclam>iar and American govern- 
ments can hardly avoid serious disputes.—C. L. JONES. 


_ Readings in European International Relations Since 1879, by W. Henry 

Cooke and Edith P. Stickney (Harper and Brothers, pp. 1060), is an am- 
bitious attempt to collect in one volume -néterial relating to the most 
erowded period in European history. Ths value of such collections must 
ever remein doubtful. For a student whe tase advanced beyond the text- 
book stage, first-hand sources are the only proper medium of acquiring a 
scholarly insight into the subject—ell tha more 30 when the sources are 
readily available in print. No matter how s=llful and conscientious an 
editor may be, it is doubtful whether he cam give in such selections a pic- 
ture which would be both fairly complete ard, above all, fairly reliable. 
In this case, the task was still heavier because the volume deals with 
incidents so recent that they have nct yel teen sifted and clarified by 
historians. In consequence, there are inevitable zaps and deficiencies in 
every section. Lf, for instance, one looks info che section dealing with the 
Immediate diplomatic history of the late ver, that is, with the Balkan 
crisis of 1912-18, one will find a number of aseful documents and descrip- 
tions. Buz there is nothing from M. Poinceré’s Memoirs, though they 
are now indispensable for a proper understanding of those fateful years. 
In the section containing material on tae diplomatic incidents of the 
early part of the war, there are various items on the negotiations of the 
Central Powers with Italy, and on the neget-ations of the Allied Powers 
with Italy, Greece, and Rumania; but there is nothing on the equally 
strategic diplomatie efforts o? both sides to gain ‘he support of Bulgaria 
and Turkey. There are a few insignificen; items on the origins of the 
League, but nothing on the fundamental plans of Lord Bryce, General 
Smuts, or Herr Erzberger. It is no blame upon the otherwise careful edi- 
tors of this volume to say that they have been unable to achieve the im- 
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possible. But one must question whether it is worth while spending valu- 

able labor and money on compilations which, as a short-cut to the ‘‘teach- 
‘ing of a college course in European a De are at best pons and 
at worst misleading.—D. MITRANY. 


Despite the excellent D material that has been published, 
especially in France, on the subject of the Suez Canal, there has been no > 
competent general account available in English. The Suez Canal; Its 
History and Diplomatic Importance, by Charles W. Hallberg (Columbia 
University Press, pp..434), therefore fills an important gap, and ‘should 
- find extensive use. The author surveys the problem from ancient times to 
the present, and has chapters on the neutralization as well as on the 
strategic importance of the canal. The published sources and special treat- 
ment have been supplemented with documents from the British, French, 
and Austrian archives, This new material has enabled the author to add 
some interesting and important points to the story of the canal project 
from the.time of Napoleon to the purchase of the Khedive’s shares by 
Disraeli. The chapters on the ideas and proposals of Metternich are par- — 
ticularly illuminating. On the other hand, the developments of the last 
fifty years are handled in somewhat perfunctory fashion. The author had 
no new archive material, apart from a few documents from the Vienna 
collection. But even with the published source material he might have 
gone further than he has. The canal question was, for example, to the fore 
in 1896, when the Russians, becoming interested in the Far Hast, threat- 
ened to bring the question before the Powers. At that time, the question 
was closely connected with the Egyptian-Abyssinian problem, and was 
related to the whole complex of-rivalries which led to Fashoda. Of all this 
_ the author says little or nothing. Taken as a whole, however, Hallberg’s 
monograph is well-done and fairly complete. It-is easily the best general 
treatment of the subject in brief scope.—-W. L. LANGER. 


In American Relations with Turkey, 1830-1980; An Economic Inter- 
pretation (University of Pennsylvania Press, pp. xv, 402), Dr. Gordon has 
' put together for the first time the rather scattered and scanty story of 
American official relations with Turkey during a hundred years, empha- 
sizing, but scarcely more than the facts justify, the economic side. A 
completer history would give much more space to relations connected with 
missionary work, which is the next most important phase of American 
dealings with Turkey. Something might also be added as regards archæo- 
“logical explorations. Dr. Gordon has sought diligently for all available 
materials, and has consulted American government archives, English and 
Turkish Po plicationg, and manuscripts and books in various libraries in: 
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_ America, Turkey; and elsewhere. Maps of the Turkish Republic inside the 
‘covers show actual and proposed railways, wick principal towns and rivers 
in the new Turkish spelling. Twenty-one statistical tables are inserted in 
the text. The appendix contains recent treaty negotiations, a list of Ameri- 
can diplomatic representatives in Turkey. = c1-onology, and a short classi- 
fied index. The subdivisions of the text include an introductory sketch of 
the whole subject, a discussion of Turk<h-arherican trade as such and 
in its political bearing, an account of the American effort toward the 
‘‘open door’’ in Turkey, and a discussion cf =nmigration from Turkey to 
the United States, with its effect in both ezurtries and the resulting com- 
plications.—A. H. LYBYER. 


Professor Riker says: ‘‘The making of Roumania is a study of a more 
or less fortuitous experiment in internaziona_ polity’? (The Making of 
Roumania; A Study of an Internaïions! Froblem, Oxford University 
Press, pp. x, 592). Relying mainly upon e2cnival evidence, with diligent 
and patient search for all available materizl, tae author has produced an 
excellent book of that modern type which abscracts documents carefully 
and introduces much detail. He weaves a <sreul web, with close attention 
to his pattern and careful observation of the different threads, An intro- 
ductory chapter presents an enthusiastic and interesting description of 
the Danubian principalities, with a skeszh of sheir history up to the 
Crimean War. Their political aspirations are cefined as being union and 
a foreign prince. The detailed story begins with the treaty of Paris, and 
displays the local and international politizs relating to these countries 
for ten years until the visit of Prince Charles o2 Hohenzollern to the Sultan 
in the autumn of 1866, at which time the fabric is cut short across with a 
very narrow fringe of concluding observeticn3. The entire episode pre- 
sents a process of very great importance to Ramanians. For the rest of 
the world, it is significantly illustrative o? Lhe devious methods and con- 
trary purposes of the diplomatic offices of great European states in the 
middle of the nineteenth century. The apv<eratis includes a map, a care- 
fully classified short bibliography, and a remarkably full analyzed index. 
—A, H. LYBYER. 


The rather bulky dissertation by Paul F. Supp, The European Powers 
and the Near Eastern Question, 1806-07 (Zolunbia University Press, pp. 
576), covers only a short period of diplomatic history, from the treaty 
of Pressburg to the treaty of Tilsit, but it should prove welcome not only 
to students of Near Eastern history, but -> students of the Napoleonie 
phase of European development in general. These years were exceed- 
ingly crowded and confused, and are of particular importance because 
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~ they marked the steady formation of a Near Eastern policy in France, ` 
- ‘Russia, and England, and therefore furnish a guide to the further evo- 

~ lution of the problem of the Ottoman Empire during the nineteenth cen- 
tury. The author has based. his monograph not only upon the extensive 
printed source and secondary material, but upon unpublished papers in 
the Record Office, the India Offies, the Archives Nationales, and the state 
archives at- Vienna. Despite the complexity of the subject, 'he has suc- 
eeeded admirably i in presenting a clear and well-reasoned account of the 
‘interplay of pokes and forces.—W. L. LANGER. ` 


The dissertation on French Opposition to the Mexican Policy of the 
Second Empire, by Frank Edward Lally (The Johns Hopkins Press, pp. 
- xii, 163), attempts'to disprove the thesis laid down by Dr. ©. A. Duniway 
‘and others that. French domestic policies were partly the reason for the 

abrupt withdrawal of Napcleon from the ill-fated Mexican expedition. . 
In making. his case, the writer gives the most sympathetic and patient at- 
- tention to the opposition led by Favre, Thiers, and Berryer. However, 
even here he finds the chief. arguments based upon the opposition con- 
sistently maintained by the United States against intervention on the part 
of a European power in American affairs. The McDougall resolution in 
the Senate, the frank criticism shown in President Johnson’s annual 
messages of 1865 and 1866, and the publication of Secretary Seward’s 
insistent demands for withdrawal in his diplomatie correspondence gave 
ample ammunition to the anti-Imperialists, but their forces were too hope- 
. lessly outnumbered. ‘‘The Opposition was futile .. . it neither prevented 
the realization nor contributed to the abandonment of Maximilian’s Em- 
pire.’’ Dr. Lally finds that.the precarious situation in Mexico, the threat- 
ening European situation, and increasing hostility of the United States 
were the sole causes of withdrawal; and of these the American opposi- 
tion was the most vital. His conclusion is convincing. A fairly extensive 
bibliography and an ee index are included —Granam H. SE 


F. S. Crofts and Conipany ave published slightly revised ditions of 
two works by Professor J. Fred Rippy, the first editions of which were 
noticed in earlier issues of this Revirw (Vol. XX, p. 896, and Vol. XXII, 
p.761). In The. United States and Mexico (pp. xi, 423), no attempt has 
been made to expand the excessively brief statement of the period prior 
to 1848, but Chapters XX-XXIT, on ‘‘President Taft’s Mexican Policy,’’ 

` “Wilson’s Mexican Policy and its Crities,’’ and ‘‘Hughes and Kellogg at 
the Helm,’’ are adapted from the author’s statements in the volume en- 
titled Mexico, which he published in collaboration with Vasconcelos and 
Stevens in 1928. These are fallowed by a summary of the work of Am- 
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bassador Morrow and brief concluding remarks. The new edition of Latin 

America in World Politics (pp. 301) omis the concluding chapter of the 

first edition, and contains a new chapter oz ‘‘ The American International 

Movement.’’ Some minor errors have been repested in the new edition, 

_together with one important slip, the statement on page 160 that Mc- 

Kinley sent his message of April 11, 1898, t= Congress without mentioning 
that Spain had directed a suspension of Loszilities in Cuba. ) 


Why was an American expedition sert :n the summer of 1918 to 
Viadivostok? During nineteer months zs ecmmander of this force, Major- 
General William S. Graves sought vainly fcr an answer to this question; 
and in America’s Siberian Adventure (onathan Cape and Harrison 
Smith, pp. xxiii, 363), he now makes puble the irstructions under which 
he was sent to Siberia and his experen2es on Russian soil. Although 
the War and State Departments were at tim2s in cpen conflict concerning 
the line of action to be followed by General Graves, no uncertainty ap- 
pears in the policies of the other intervening powers. Japan sought terri- 
torial expansion, Britain wished to crush Bolehevism and was willing to 
see Japan secure Trans-Baikalia, the French wanzed to constitute a new 
‘Eastern front” against the Central Powers. The net result of the inter- 
vention was, in the opinion of the author, £ ten-fcld increase of pro-Bol- 
shevik sentiment among the people of Siberia.—G. N. Steiger. ` 


~ The Doctrine of Continuous Voyage, a dactoral dissertation by James 
W. Gantenbein (Portland, Oregon: Ths Kevscone Press, pp. vi, 207), is 
a case history, beginning with a Dutch casa of 1604 and ending in 1918. 
British eases are the principal sources, Lut Amer-can, French, German, 
Italian, and other courts also are drawn upcn. Th: evolution of practice 
is presented clearly and concisely, and the exposition is enlivened by the 
author’s independent critical comments. Ir. ecnclasion, Dr. Gantenbein 
presents a summary of his own views ragacting the legitimacy of world 
war decisions, and three possibie alternative plans for future applications 
of the doctrine. In the belief that neutrality is likely to persist, he suggests 
that an Anglo-American agreement should ke sought which would define 
the legitimate scope and application of the doctrine and provide a scheme 
of certification. Such an understanding, he b=lieves, might facilitate a 
subsequent multipartite agreement.—H. S. Quiaiey. 


International Law Situations, with Sciutisrs and Notes, 1930, prepared 
by George Grafton Wilson for the Naval War College (Government Print- 
ing Office, pp. vil, 176), covers a number of ternational law problems of 

‘particular and practical interest to navel o-fizers. The topics which have 
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been studied, under Professor Wilson’s direction, by the War College class 
of 1931, fall into three situaticns: (1) London Naval Treaty (1922) and 
submarines; (2) absence of local authority ; (3) belligerent aircraft. Hypo- 
thetical cases are get forth, followed by notes and solutions. It is notable 
that in the comparatively new field of aviation, maritime precedents are 
generally followed. A very complete index makes the material easily avail- 
able ‘for special reference.—A. E. HINDMARSE. 
À 
POLITICAL THEORY AND MISCELLANEOUS 

The fourth and fifth volumes of the Encyclopedia of the Social Sciences, 
edited by Edwin R. A. Seligman and others, have been published (Mac- 
millan, pp. xxvii, 710; xxiii, 690), carrying the articles down to topics 
under the letter ‘‘F’.’’ The present volumes follow the general plan of 
presentation outlined in the Revutw for August, 1931 (VoL XXV,. pp. 
769-778), and maintain the same high quality. The articles which are of 
special interest to students in the field of government are too numerous 
to mention, but among the important ones are: ‘‘Commission System of 
Government,’’ by William B. Munro ; “Legislative Committees,” by Lind- ° 
say Rogers; ‘‘Common Law,” by Roscoe Pound; ‘‘Constitutional Law,’’ 
by Ernst Freund; ‘‘Constitutions,’’ by H. L. McBain; “Due Process of 
Law,” by R. E. Cushman; ‘‘ Economies,” by E. R. A. Seligman, Frank 
H. Knight; Carl Brinkmann, and others; and the ‘“‘Executive” by W. J. 
Shepard. The writer of this note has had a practical demonstration of the 
usefulness of the Encyclopedia in tutorial instruction and honors courses 
where the correlation of material in the field of history, government, and - 
economics is so important. He has also seen the volumes used with success 
in courses dealing with comparative government and with the relation 
between government and industry. If it could be done without interfering 
with the rôle of the series as a whole, it is believed that the general material 
in Volume I would be worth reprinting separately, because it presents an 
interesting history of the social sciences and of their intellectual and con- 
stitutional background. 


In The Navy: Defense or Portent? (pp. 198) , published by Harper and 
Brothers, Dr. Charles A. Beard has brought together in very effective 
fashion evidence demonstrating the propagandist technique that has been ' 
employed: in building up naval armament. He poses the general problem 


`. ag to what criteria the citizen is to adopt in forming an opinion upon so 


difficult a question as adequate national preparedness, and then proceeds 
to explain the forces that have influenced the attitude of the public and the 
legislators, His materials are drawn from official investigations and are 
well presented. The interconnections of shipbuilders, naval officers, paid 
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propagandists, and other selfish commerzial interests are depicted. Yet 
the author does not regard the situaticn a3 2ntirely explicable in terms of 
economic motivation. Personel ambitions ard ill-considered ends are like- 
wise to blame. In fact, Dr. Beard, whie vizorcusly denouncing the selfish- 
ness that masks as patriotism, insists that the main problem is one of 
considering what the fundamental object cf the navy is. Specifically, what 
is the navy to defend? Our naval program must be drawn up with this 
question in mind. Dr. Beard concludes thet ‘‘mternational coöperation in 
the limitation of sea armaments--supplemented by the economie boycott— 
is the only alternative to a neck-break-ng r-valry that may spell disaster 
to any or all Powers.’’ The matter is not oze that can be safely left to the 
shipbuilders, to the naval experts, or to the propagandists—E,. P. Her- 
RING. 


In The Unseen Assassins (Harper and Brothers, pp. 349), Norman 
Angell carries on the campaign of educaticn against war that he in- 
augurated with the publication of The Qrzct THusion in 1910. The argu- 
ment of the present work is substantially tke same as that of the earlier 
one, buttressed by the events of 1914-15 and their aftermath. War he sees 
as ‘‘the one great human evil which it is piein y and obviously within the 
will of man to abolish merely by the exerzise of that collective will,”’ 
which, in fact, man continues blindly, sven wantonly, to turn to oppres- 
sion and destruction. The ends for which men fight, if they be material 
gain, are unrealizable, and, if they be mastarz of other peoples, are in- 
compatible with the close-knit modern worl: of economie interdependence 
and codperation. The facts of the case he Lolds to be sufficiently clear to 
anyone with the eyes and the will to 3ee tiem; but ignorance, lack of 
imagination, and unreadiness to try new paths bind men to the old ways . 
and the old ideologies despite their obviots inadequacy. In essence, the 
problem that Norman Angell poses with vigorous clarity is this: Has man 
the wit and the will to build himself, as he ean with the tools at his com- 
mand, a world of peace and prosperity, ar must he go on in helpless bond- 
age to self-created war and poverty ana chaos? 


Mr. Paul Einzig has recently attracted eonsiderable attention by a 
number of short monographs on current fnancial problems. His Inter- 
national Gcid Movements, The Bank for International Settlement, The 
Fight for Financial Supremacy, and Tie For-d Economic Crisis, 1929. 
1931 have all had second editions. His lates: stady. Behind the Scenes of 
International Finance (Macmillan, pp. 154), is of amazing interest in 
that it discloses the complete shifting of a zertain type of warfare from 
the political and military field to that of in-ernational finance, The main 
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contention of the book is-‘‘that the financial warfare conducted by France _ 


_in order to acquire political power over Europe has largely contributed.to 


the development-of the economie depression since 1929, and has been the 
direct cause of its accentuation during the second half of 1931 into a 
crisis without precedent.’’ The story told by Mr. Einzig (p. 188) of how 


a French representative, on the day before M. Laval’s departure for Wash-. 


ington, made it clear to American financiers that ‘‘ unless President Hoover 
accepted M. Laval’s terms; the French authorities would not hesitate to 
cause extreme inconvenience to New York by withdrawing their deposits’’ 
should give much food for thought. It seems to be true that France has 


won a great diplomatic victory in limiting Hoover’s. moratorium to one 
"year. ‘‘President Hoover is said to have agreed to make no further move 


in the matter of war debts and reparations without consulting France in 
advance. ... It would be, indeed, unthinkable that a nation such as the 
United States should yield to French political blackmail, and, for the 
sake of retaining deposits of some six hundred millions, submit to dicta- 
tion in a matter of foreign policy of vital importance to the United States 
and to the rest of the world.” These few quotations will suffice to show 
that Dr. Einzig’s study deals with a novel phase of international relations 
in a worth-while manner.-—JoHn R. Mzz. i 


Thé New Survey of London Life and Labor, of which. the first volume 
bas just been published (P. S. King and Son, pp. 438), promises to be an 
interesting storehouse of information on the social, economic, and in- 


‘dustrial life of London’s population. Volume I summarizes the ‘‘Forty 
_ Years of Change’’ from 1889 when Charles Booth made his great investi- 


gation of London poverty dnd classification of economic ranks. The main 
theme is one of progress—if an encouraging tendency in statisties of hous- 
ing, health, education, parks, transportation, and control of criminals can 
be called a theme of progress. Thorough analysis of causes must wait for 
succeeding and more detailed volumes, but the student of governmental ` 
efforts at social amelioration can find interesting information in this ini- 
tial study. For example, much of the decline in infant mortality rates is 
traced to the Education Act of 1870. Another example is that, private 
building having almost ceased after the war, governmental agencies have 
shouldered the task of erecting homes in an effort to modify the evil of 
overcrowding which still curses much of London’s population. Students 
of minimum wage legislation will be interested to know that a rise of 
pay in the ‘‘sweated industries’? since they came under the Trade Boards 
‘Act of 1910 has been greater than the.rise of real wages in industry as a 
whole. Finally, one of the most encouraging results of the British program 


of social legislation is that the economically sub-normal element of, the — 


population bas decreased.—G. C. S. BENSON. 


~ 
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To most political and economic theorists, “‘accounts’’ has a dull con- 
notation of high stools and bent, visored clerk-drudges. Yet, after hearing 
wage-earners protest against exorbitant profits of employers or reformers 
ery out against government steals, ssuden:s of social science must have 
realized the importance of accounts in fixding the facts. To take another 
example, the maelstrom of reproduction valaation which tossed the Su- 
preme Court into accounting absurdities Hke the United Electric Rail- 
ways v. West decision is an unhappy rest of ignorance of accounting 
rules on the part of judicial theorists. Ir ths open market, in regulated 
industry, or in government operation, we are beginning to realize what 
Dr. Scott calls the Social Significance of Accounts (Henry Holt, pp. 313). 
Nor is this book content with making accointing control into an ‘‘open | 
sesame”? to the facts of social problems. It takes the logical next step and 
offers accounting control as a substitute for tke more flexible but less cer- 
tain control of the competitive market. Thoug4 the idea is not stated defi- 
nitely, it is probable that wages and prices should be calculated on some- 
thing like the ‘‘standard cost’? principle oz Industrial accounting. Since 
the idea represents a real effort to align economic theory with the situa- 
tion in many contemporary industries, it :s unfortunate that this version 
should be marred by wearisome repetition of generalizations, lack of or- 
ganized supporting detail, and ignoring o= the implications.—G. C. S. 
BENSON. 


Stephen Leacock has written a small bcoz on a topic of current inter- 
est entitled Back to Prosperity (Macmillen. pp. 108). The reader intent 
on discovering the road back to prosperity may well profit from a sug- 
gestion offered by the author in the final chapter: Those ‘‘readers whose 
rapid intelligence renders it unnecessary “or them to read the book”? 
may be satisfied with a summary on pages 106-108. The way out is Empire 
free trade developed under a quota system and the resumption of gold 
payments following devaluation. Leacock hails the end of the free trade 
era. ‘‘Free trade is for the consumer, and the zonsumer is dead... . Pay- 
ments in kind break down the home industry. . .. England is under- 
egged.’’ (England should consume more eggs and the market for Empire 
agricultural products will be broadened.) Nations must buy as well as 
sell. ‘‘This fatal ‘sales-complex’ adapted from the noxious salesmanship 
which disturbs and disfigures the business wcrld has done harm enough al- 
ready.” As an amusing bit of reading and a strong statement of the case 
for Empire free trade, the bock is to be welcomed; but as a practical pro- 
gram, even for the Empire, it is hopelessly inadequate. Problems of over- 
production, movements in different price groups, and the broader aspects 
of monetary policy are quite neglected. Foreign trade is but a small part 
of all trade.—S. E. HARRIS. 
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. Part I of Taration; Its Incidence and Effects, by H. A. Silverman 
_ (Macmillan, pp. 359), concerns the general principles of taxation. Most of. 
it commands respect and constitutes an important addition to finance lit- 
“erature. In particular, the discussion of taxable capacity is eminently sen- 
sible. Part IT deals with the incidence and effects of the forms of taxation 
-employed in Great Britain, closing with observations concerning the rela- 
tionship of local rates to indusérial progress and a final chapter on con-. 
centration of taxation. Students of publie finance will not agree with cer- 
tain views expressed. G. Cohn’s classification of expenditures (System 
der Finanewissenschaft, § 91) is attributed to Plehn (p. 30). The author’s 
worry about ‘‘double taxation”? involved in taxing funded income (pp. 
77, 166, 185-187) arising from the investment of previously taxed earned 
income will be discounted, since the unearned income is new. Complete 
elimination of the benefit and cost-of-service principles of justice in taxa- 
_ tion will not be accepted. Here Silverman appears to follow the early argu- 
ments of Seligman, though Seligman himself, in Double Taxation and 
International Fiscal Cooperation (p. 106), has frankly abandoned his `: 
- earlier position. Aside from logical considerations, it appears that prac- - 
tical application of these principles renders untenable their disregard. (Cf. 
‘the view of the International Chamber of Commerce, Resolutions Adopted 
by the Washington Congress, and the recommendations of the Committee 
of Experts of the League of Nations, Double Taxation and Fiscal Evasion. 
1928. II. 49, and the applications of their views in bilateral conventions, 
tbid. 1931. IT. A. 29). In spite of these criticisms and possible objections 
to the author’s ‘‘single tax’’ doctrine, the volume constitutes a readable, 
orthodox restatement of many of the important principles of taxation.— 
J. AMES W. ne, 

The Public: Pays (Vanguard Press, pp. 278), by Ernest Gruening, and — 
Power Ethics (Alfred A. Knopf, pp. 191), by Jack Levin, are intended to 
put before the public in readable form the results of the Federal Trade 
Commission investigation of the propaganda activities of the utility com- : 
panies. Both books are, digests or expositions rather than analytical treat- 
_ ments. In each, the general character of the publicity work is described ` 
and excerpts and summaries of the hearings are given as to the circula- 
tion of publicity through churches, schools, colleges, clubs, public speeches, 
press, radio, and, as one publicity agent cheerfully conféssed, ‘‘ everything 
but sky-writing.’’ The range of. activities varied from the subsidizing of 
collegé professors to the composing of publie utility songs, such as ‘No 
Excess Profits’’ to the tune, ‘Yes, We Have No Bananas,” and ‘‘Rural . 
Hlectrification’’ to the tune, ‘‘Reuben, Reuben, I’ve Been Thinking.” . 
These books serve to make widely available disclosures which might other- 


` 
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wise find relative oblivion in the bulky vo-mmes of government documents. 
But a critical estimate of utility publizity activities and their significance 
remains to be made. 


Ninety-nine years after the death o? Jeremy Bentham, Harcourt, Brace 
and Company republish Hildreth’s trenslation of Dumont’s treatise on 
legislation, in which Bentham’s contributizns to jurisprudence were first 


‘ reduced to systematic form, and by mears of which they exerted their 


greatest influence. The present edition, The Theory of Legislation by 
Jeremy Bentham, edited with an intrzduction and notes by C. K. Ogden 
(pp. lii, 555), contains, in addition to the extensive introduction and ex- 
planatory notes, a hitherto unpublished exay by Bentham on ‘‘ Offenses 
against Taste,” in which he dealt, among other matters, with the legal 
aspects of certain problems of sex. This rolume sets forth the substance 
of Bentham’s principles of legislation, she prineïples of the civil code, and 
the principles of the criminal code, and kene że of less interest to students 
of political science than the Fragment o2 Government and the Consti- 
tutional Code. It will be more useful to lawyers and psychologists, for 
whom Bentham’s ideas on human motivation and law reform will always 
have a special interest. | 


Every biographer of Jefferson has Zeal at least in passing with that 
statesman’s interest in public education and Lis importance in the devel- 
opment of the school system of Virginis. Mcne, hcwever, has treated this 


_ aspect of kis work at all thoroughly. Professor Roy J. Honeywell’s Edu- 


cational Work of Thomas Jefferson (Harvard University Press, pp. xvi, 
295) is, therefore, a real addition to the growing body of Jeffersoniana. 
The author has examined virtually everytaing bearing upon his subject, 
and he presents his results in a clear and r2edaple form. After discussing 
Jefferson’s education, he deals with his early work in the interest of a 
scheme of free public schools, with his at:emps to reorganize the College of 
William and Mary, and with his ideas abeit the establishment of a na- 
tional university, and then devotes the greater part of the book to Jeffer- 
son’s long and zealous efforts connecte: with the founding and early or- 
ganization of the University of Virginia. To the student of Jefferson’s 
political ideas, Jefferson’s recommendstions as to suitable treatises on 
polities will be especially interesting (po. 121-222). There is a useful bib- 
liography and a series of valuable appendices. Unfortunately, there is no 
index.—B. F. WRIGET. 7 


The Fair Rate of Return in Public Utrsiy Regulation, by Nelson L. 
Smith (Houghton Mifflin, pp. 334), anc Seme Phases of Fair Value and 
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hide Rates, by James , B. Smith ois State University Press, 
pp. 101), show that judicial pronouncements on valuation of utilities in 
rate regulation cases are not yet thoroughly clear. One author, favoring 
reproduction cost as the controlling element in determining fair value, 
reaches the satisfactory conclusion that the Supreme Court also feels that 
way. The other author is gratified to note that the decisions are based 
chiefly on prudent investment. The book first mentioned is useful because : 
it emphasizes the Importance of the rate of return, a much neglected 
topic. The economic reasoning is persuasive if one accepts the somewhat 
. dubious premises that reproduction cost should be the chief measure of 
fair value and current competitive earnings the measure of the rate of 
return. The other book analyzes the decisions on railroad valuation cases, 
and, as indicated above, reaches the conclusion that prudent investment | 
has been the dominating eansideration.—H. L, ELLSBREE. 


The plight of the street railway presents problems of interest both to 
economists and to political scientists. The Street Railway in Massachu- 
setts, by Edward S. Mason (Harvard University Press, pp. 222), is mainly 
a study-in the economies of transportation, but it throws much light on 
the subject of utility regulation. While it-is evident that such factors as 
unduly optimistic expansion, rising costs, and motor competition have 
played a major part in the decline of the street railway industry, there is: 
reason for thinking that the policies of regulatory authorities accelerated 
this decline. Although the author indicates that state administrative super- 
vision in Massachusetts has generally been wisely exercised, he points out 
that delays and deadlocks almost inherent in this type of control sometimes 
prove disastrous. His conclusion is that if the industry is to survive it. 
must be under some form of public ownership or management. The com- 
bination of private ownership and public management i is believed to possess 
many aan over _— ownership. 


À study of New York City During the War for ates With 
Special Reference to the Psriod of British Occupation, by Oscar Theodore 
Barck (Colunibia University Press, pp. 267), takes its place among those - 
theses for the doctorate of Columbia University which have gradually 
covered the history of that metropolis and the state from the early years 
. of the eighteenth to the middle of the nineteenth century. It is chiefiy 
concerned with the details of the British occupation, all but the first 
two introductory chapters being devoted to the years 1776-88. It is ~ 
detailed, careful, and comprehensive, taking up each phase of life—food, 
fuel, press, churches, -schools, amusements, education, business, health, 
military and civil activities—in'an exhaustive study.—W. O. ABBọỌTT, 
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Regulaïion of Public Utilities, by ©. ld. Clay (Henry Holt and Com- 
pany, pp. 309), is concerned mainly with the csrstitutional aspects of valu- 
ation and interstate utilities, including holaing companies. No original 
contribution is made to either of these subjects, but the relevant cases and 
leading articles are carefully digested. Ma-7 generous excerpts are quoted, 
with acknowledgments. The scissors end casze method has its disadvan- 
tages, but the author has made good use cẸ it in covering this highly con- 
troversial and complicated field. The booE-s written frankly for the non- 
technical reader and well serves its mode=t purpose. 

The Ethical Problems m Relations of Business to Government (The 
Ronald Press, pp. 174) consists of a series af lectures delivered in 1931 at 
the Northwestern University School of Commerce, with an introduction 
on the general topic by Professor Vanderrzer Custis. Julius Klein, of the 
Department of Commerce, argues that business ethics must be and usually 
are sound. W. E. Humphrey, of the Federsl Trade Commission, makes an 
ardent defense of the conciliatory tactics aurzued by the Commission in 
recent years. Senator Barkley of Kentucky d:scusses dispassionately the 
ethics of the business lobby. John N. Van Zer Vries and W. J. Donald, of 
the Chamber of Commerce of the United Stases and the American Manage- 
ment Association, respectively, present pleas for more self-regulation of 
business and less government control. | 


‘Here in America there is not time to lse if we want to get, not one 
hundred per cent correct theory, but ection to avert war and disaster.?? 
Thus Norman Thomas writes in a recent volume of collected essays en- 
titled As I See It and published by Macmillan ‘ap. 173). There is a some- 
what more urgent strain in this latest book ss tie author proceeds to give 
his views upon a variety of topics such as dis=rmament, economic plan- 
ning, liberty, the church, and New York City polities. The attitude of the 
author is sc clearly reflected in every line -f the book that an evaluation 
of the work becomes rather an estimate of Mr. Norman Thomas. Here the 
socialist leader’s well-known viewpoint is vırped to an interesting con- 
sideration of current problems. 


In The Origin and History of Politics (Jaan Wiley and Sons, Ine., pp. 
xv, 504), William Christie MacLeod draws from anthropological sources 
to explain the origin and forms of the state snd various stages of political 
development, The effort is made to examina political problems in per- 
spective offered by ethnological research. Ths author brings together much 
material not often encountered in political stucies. The feudal system in 
Japan, the empires of the Chinese and the Incas, and the tribal govern- - 
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ment of the American Indians are cited as illustrative materials. Political 
institutions of many countries and times come forward for brief descrip- ` 
tion, and various theorists are expounded and eriticized, Thé volume cov- 
ers a vast feld in a cursory fashion. 


Mr. Philip Q. Wright, in Ths don Tarif and Orsental Trade (Uni- 
versity of Chicago Press, pp..177), devotes most of his space to an analysis 
of the effects of the American tariff upon our trade with Japan. The bulk 
of China’s exports, being raw materials or non-competing goods, enter this 
country duty free. Many of Japan’s products also are on the free list; but 
silk tissues, pottery, and other manufactured goods are met by a steadily 
rising tariff barrier. The au-hor believes that a reduction of rates on | 
- Japanese manufactures, while having no appreciable effect upon the mar- 
ket for American goods, would be of material benefit to Japan and to 

world peace. 


. The engaging Autobiography of Lincoln Steffens has been issued com- 
_ plete in one volume (pp. xi, 884) by Harcourt, Brace and Company. Part — 
II, concerning Steffens’ early days in New York, and Part ILL, which de- 
seribes his investigations into political corruption, contain fascinating 
‘anecdotes as well as much first-hand information on the seamy side of. 
politics. The whole book is a fresh and lively personal chronicle of extra- 
ordinary charm and value. (See this REVIEW, D 1981, for review of 
original edition.) F 
Future Trading, by G. Wright Hoffman (University of Pennsylvania 
Press, pp. 482), is a thorough and critical analysis of the economic aspects 
of dealing in futures as a method of marketing commodities in the United 
States., One chapter is given to the history and present scope of govern- 
ment regulation of future trading.. The author concludes that future mar- - 
kets have a valuable function to perform, but that if they are to perform 
them successfully, something more is required than memorials to Congress 
and campaigns to ‘‘keep the government out of busmess.’’ 


SE | ) 

. Agricultural Credit in ths United States, by Earl S. Sparks (Thomas 

Y. Crowell Company, pp. 476), is an exhaustive study of the history of 

_ farm credit. Although the approach is descriptive rather than critical, the 

author reaches the conclusion that there is no scarcity of credit devices 

..and that the hope of the farmer lies in improved management, not in easy 
money. | 
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State Department. . 
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delegation in conformity with Article 15, perag-apk 2, of the Covenant of the 
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British documents on the origins of the war, 1898-1914. ed. by G. P. Gooch and 
Harold Temperley. Vol. 7: the nest crisis. London, H. M. 8. O., 1982. 917 p. 
illus. 
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in support thereof; project of s general banking law, together with a report in 
support thereof} project of law suthorising provincial and district councils to 

_impose a real property tax... ; Project of an organic budget law... ; proj- 
ect of law for the reorgenisation of the national treasury ...; project of a 
monetary law ... ; project of law for the creation of the central reserve bank 
of Peru... ; Pr of an organic customs law . 

RUSSIA 
Die internationalen besiehungen im seitalter des imperialiamus. Dokumente aus 
den archiven der Zarischen und der provisorischen regierung; herausgegeben von ` 
der Kommission beim sentralexekutivkomitte der Sowjetregierung unter dem 
vorsits von M. N. Pokrowski... Reihe I: Das Jahr 1914 bis sumKriegsausbruch: 
4 Band: 28 June bis 22 Juli 1914. Berlin, Hobbing, 1932. 355 p. 

The first volume of this set was noted in an earlier issue of the REVIEW: 
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L 


The problem of representative Zemocracy has been altered 
in a final way by the events of the post-war years. It is improb- 
able that any one will again defend its superiority over al- 
ternative forms of government in ths terms which would have 
satisfied either Jefferson or Jeremy Bentkam. It is obvious that 
. any view which places confidence in the power of universal suf- 

frage and representative institutions, uraided and of themselves, 
to secure a permanently well-ordered commonwealth is seriously 
under-estimating the complexity of the issue. Such a view not 
only gravely exaggerates the power of reason over interest in 
society; it also misconceives the dynamic aature of the purpose 
which representative democracy is :eeking to secure. 

Looking back now, at a generatizn’s distance, upon the suc- 
cess of representative democracy in tke nineteenth century, it 
is plain that this was due to the eoinc‘dence of quite special con- 
ditions. The vast expansion of matzrial well-being which scien- 
tife discovery effected made possible the concession of an im- 
proved standard of life to the working-classes without any nega- 
tive effect upon the standard enjove= vy thair masters. The main 
character of the purposes it was sought to realize by govern- 

-mental action was largely negative also. Privilege was over- 
thrown in the realms in which it was sstablished by law upon 
the assumption that liberty of contract wes the inevitable par- 
ent of social equality. The establishment cf things like popular 
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education, a wide franchise, religious toleration, and the like, 
conferred upon the masses a profound sense of satisfying eman- 
cipation without involving any of the tragic consequences which 
the opponents of those changes had predicted. The relatively 
narrow sphere of governmental regulation, moreover, made the 
issues of policy largely non-technical in character; and it was 
possible for political discussion to be:followed by the multitude 
in a way which made representative institutions themselves ef- 


fective organs of popular instruction. Nor had the ideal of na- . 


tional independence yet assumed a form in which its economic 
expression seriously hampered the relations between states; the 
development of capitalism had not yet come to imply such an 
intensity of international interdependence as made the national 
state a dubious unit of sovereign authority. Emigration to 
America was unrestricted; and all over the world there were 
great areas of capital investment in which the taking of risk 
without coordinated plan still seemed to offer a high and as- 
sured return. The Far East still accepted domination by Europe 
and America without sign of serious revolt; and the opening 
up of Africa offered the prospect of a wealth unhampered by 
the limiting demands of social regulation. Anyone who observes 
the history, say of Great Britain between 1815 and 1914, can 
hardly help coneluding that the prestige of Victorian parliamen- 
tarism was the outcome of quite special economic circumstances 
of which there seems no reason to expect a repetition. 

Anyone who compares the complacent optimism of fifty years 
ago with the institutional malaise of our own time cannot fail 
to be impressed by the contrast. The Marxian socialists apart, 
it was well-nigh universally admitted that the road was clear 
to the triumph of representative democracy at least in Western 
civilization and, as it was thought, all over the world, as the 
process of education completed its task. Things like freedom 
of speech, judicial impartiality, freedom of migration, were 
highly prized; the statesman seemed the master of the forces 
it was his business to dominate. Taxation was low; and the 


legend was still accepted that liberty of contract had established 


equality of opportunity. There was little left of that pessimistic 
denunciation which, in the ’forties, was the keynote not only 
of Marx and Engels, but of men so different as Carlyle and 


Le 
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the young Tories to whom the Sybil cf Disraeli seemed a pro- 
phetic utterance. Socialism was still rather a conspiracy than a 
movement. The trade unions had nowhere won a position of 
primary significance in the state. Jhe men who really counted 
in the making of public opinion sezmed to differ only on the 
incidentals of social philosophy. I there were national rival- 
ries, there seemed no reason to doutz thaz the main lines of in- 
stitutional development had been lzid down in a final way. 

No one has that confidence now. What alone can be said to 
remain of the Victorian politics] iceals are the final eclipse of 
aristocracy and the recognition that no church can dominate 
the life of a nation. The advocates of lcissez-faire have been 
driven to admit that liberty of con=ract kas no meaning in the 
absence of equality of bargaining power. The national state 
has become, as a sovereign entity, exmpletely incompatible with 
the existence of a highly intricate and inter-dependent world- 
community. The price of social peaca has become a volume of 
costly social administration which overwhelms national legis- 
latures and has transferred effectize political power to the ex- 
ecutive of which parliament has b2come little more than the 
organ of registration. The subject-matzer of legislation has be- 
come so highly technical that muc= of its meaning is unintel- 
ligible to the multitude; and its extant is 50 great that there is 
rarely time for its essential prinziples to Es illuminated by pub- 
lic discussion. The East is in revolt agains- tutelage. The break- 
down of currency, and the ideal of =conomic self-sufficiency in 
the national state, has everywhere ended “reedom of trade and 
migration. Taxation is everywhere sọ hign that every new so- 
cial experiment necessarily alters she way of life of the little 
minority who, in every state, control the basic sources of eco- 
nomic power. In many countries, the ideal of representative 
democracy has been frankly abanconed; and that feeling for 
liberty which was characteristic cf tze Victorian period is every- 
where at a discount. Socialism in Western Europe has, almost 
universally, become the essential op vosit.on to the bourgeois 
parties; and its emergence to thet rank is significant, above all, 
because its conception of society is antith2tie to the ideal that 
it challenges. If European trade unions bave not achieved the 
scale and power which seemed possible ir 1919, their growing 
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immersion in politics is a vital expression of changed condi- 
tions. And it is urgent to realize how completely the foreign 
policy of thé nation-state has become a way of expressing the 
major capitalist interests by which each political community 
is controlled. Oil, coal, steel, high finance, are empires which 
utilize political mechanisms for the expression of the single pur- 
pose of profit that they embody; and because their operations . 
are world-wide, no state remains outside the orbit of their in- 
fluence. International relations have become a function of the 
habits of economic imperialism. If war superficially represents 
nation-states in collision, behind the legendary symbols it is.a 
struggle between competing groups of capitalists for access to 
‘economic power. 

Representative democracy seems to have ended in a cul-de- 
sac. And few of the remedies for its difficulties that were put 
forward by the thinkers of the nineteenth century seem in the 
least degree adequate to its cure. That the best men do not en- 
ter political life, that it is dangerous to enfranchise the unedu- 
cated, that our methods of voting are illogical or absurd, that 
we need more experts, or better information, that parties sub- 
ordinate the national to functional interests, that there is too 
much government, or too little—none of these explanations even . 
begins to scratch the surface of the problem. Who are the best 
men? What is an educated person? Who can say that the strict 
logic of Germany’s voting system mekes the results of her gov- 
ernance more adequate than those of Great Britain? Who, can 
tell, by any objective criteria, when a party is hostile to the in- 
terests of the whole community? Is there a single vital theme 
of government policy—the tariff, disarmament, currency, wage- 
standards—upon which the experts speak with a united voice? 
Better information we all may proclaim as desirable. But in 
the presence of interests so profoundly conflicting as those which 
divide the modern state, who is to interpret the information 
in a way so disinterested as to command widespread assent for 
the policy in which it is to issue? Men speak of institutional re- 
organization. But it is useless to reorganize institutions unless 
the community is agreed upon the purposes for which they are 
intended. The demand either for more or for less government 
is meaningless unless it can specify also the kind of society it 
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is proposed to build. All schemes of gr2ater or lesser social 
regulation must be built upon a clear view of public policy; 
and that is largely absent from the affirmations of either side. 


It | i 

To anyone who, like myself, accepts the ideal of a democratie 
society as preferable to any alternazive, tke essential fact which 
emerges from the present situation is that the conditions are 
not present in which such a society cen function. I mean by a 
democratic society one in which th2 incicence of policy is not 
biassed in the direction of any particular group in the commun- 
ity—in which, therefore, the interest of any individual in the 
operation of the state is approximately 2qual to that of any 
other. I believe, with Tocqueville, taat the evolution of society 
represents a perpetual struggle foz the establishment of this 
equality; and, therefore, that the scurce of the malaise we are 
witnessing is the inability of the prinsipe of equality to find 
expression in a framework of institukiors which deny it the 
possibility of effective entrance. I prapcse =o illustrate this posi- 
tion by analyzing the situation of democratic institutions in 
Great Britain—mainly because I am mos: familiar with them 
—and to draw therefrom some general in-erences. 

The British position is inherently simple. Great Britain be- 
came the leading industrial nation in the world during the nine- 
teenth century by being the first necple to profit by the results 
of the revolution in manufacturing technique. Until the ’eighties 
of the last century, her predominanze was unchallenged; and 
her business.men were able to afford all the concessions de- 
manded from them by organized Isbor without losing their 
power to underbid their competitors in tha world-market. But 
that position grew steadily weaker as rivals emerged, as pro- 
tective tariffs made it increasingly difficult to enter new, and 
retain old, markets. Universal suffrage demanded an ever-grow- 
ing volume of social legislation as the price to be paid for the 
favors of the electorate. The post-war period merely clarified 
a situation the outlines of which could be decisively seen under 
the Liberal government of 1906-14. It was that, with a heavy 
burden of debt and a shrinking marke: for its exports, the stand- 
ard of life attained before the war ec1ld be maintained for the 
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community as a whole only if the owners of property were pre- 
pared to surrender their privileged position and agree that their 
income should be increasingly taxed:to offer amenities to those 
without property which the latter could not afford from their 
wages alone. 

The decline of Liberalism and the rise of the Labor party 
have been due to the fact that those who dominated the Liberal 
party were themselves the owners of property who found them- 
selves threatened by the demands made by Labor on the state. 
The increasing tendency of Liberals to join the forces of Con- 
servatism arose from the realization that both alike were threat- 
ened by the rise of a socialist party; and that, if the latter had 
its way, the vested interests of a capitalist society would be 
_ attacked at the root. Liberals were prepared to disagree with 
Conservatives upon matters of incidental significance so long 
as both were agreed upon the fundamental character of the so- 
ciety—that fundamental character being the private ownership 
of the means of production upon the basis of profit-making by 
the entrepreneur. As soon &s socialism became the alternative 
government in the state, Liberals joired with their historic rivals 
to protect this system of private ownership from an attack made 
upon it in the name of equality. 

- This alteration in the disposition of party forces is likely to 
have important results on the constitutional position. The suc- 
cess of the British parliamentary system has been built upon 
the fact that the major parties in the state could agree to ac- 
cept each other’s legislation,. since neither altered the essential 
outlines of that social-economic system in which the interests of 
both were involved. With the emergence of the Labor party as 
the alternative government, a different position has come into 
view. The Labor party aims at the transformation of a capi- 
‘talist into a socialist society. It seeks, therefore, directly to at- 
tack, by means of Parliament, the ownership of the means of 
production by those classes which constitute the foundation of 
Tory and Liberal strength. Its principles are a direct contra- 
diction of those of its rivals. It denies the validity of the whole 
social order which the nineteenth century maintained. Is it likely 
that it can attain its objectives in the peaceful and constitu- 
tional fashion which was characteristic of the Victorian epoch? 
No one not a Communist is likely to prophesy on these mat- 
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ters with any certitude. He will note, indeed, that so compara- 
tively small a change as that involved in home rule for Ireland 
brought Great Britain, in 1914, to the varge of civil war. He 
will be influenced in his judgment br the “act that the transfer- 
ence of power from king to Parliament ir the seventeenth cen- 
tury involved a civil war and a revolaticn before it was com- 
plete. He will remember that tha dizpossession of a governing 
class has rarely been effected withaut violance. A change in the 
essential methods of production, such as the Labor party en- 
visages, involves changes in the legal and political institutions 
which are literally fundamental. However generous be the com- 
pensation to established expectations, the interference ‘with 
vested interests which the policy predicates is momentous in 
amount. Are the owners of property likelr to accept the peace- 
ful destruction of their position in the stata? 

Nor is that all. Even if it takes a consid2rable period for the 
Labor party to secure power, the positicn in which the Con- 
‘servative forces find themselves is not an easy one. The last 
thirty years have brought into being the social service state; 
and the cost of its maintenance is higt. The burden of war-debt, 
the shrinkage of the export-trades, the growth of the demand 
for self-government by India—all intensify the weight of that 
burden. If Conservatism is to maintain the predominance of 
those who control its policies, it must ze at ‘he cost of the stand- 
ard of life built up by the working-class in the last generation. 
To economize on things like the social services is to risk a Labor 
victory; not to economize on them is to jeopardize the power of 
British capitalists to produce at a cost which enables them to 
penetrate foreign markets. Alternative soirces of economy— 
armaments, for example, are like’y to bz small over a consider- 
able period simply because the distuzbed state of Europe and 
the Far East does not offer that feelirz of security out of which 
disarmament can come. The drama of a currency crisis, as in 
1931, may steel the nation to temporary sacrifice; but that 
merely postpones the discussion o2 equality and does not aban- 
don it. Sooner or later, Great Britain has lo face the issue of 
whether if will adjust its economic and sccial constitution to 
the political democracy upon whieh 13 leg-slative constitution 
depends. | 

The observer who seeks to analyze the prospects of this posi- 
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tion must realize that, on any showing, thoroughgoing insti- 
tutional adjustment is unavoidable. The position of the House 
of Lords is incompatible with the aims of the Labor party. The. 
procedure of the House of Commons is utterly unsuited to the 
necessities of the positive state. The reconstruction of the areas 
and functions of local government is an urgent matter if efi- 
cient decentralization is to be possible; and, without efficient de- 
centralization, no reform of Parliament would leave it adequate 
to its tasks. The whole machinery and principles of the common 
law, moreover, are conceived in terms of principles which deny 
the very essence of an equal society; their reformation is ines- 
capable if its realization is to have meaning. No one, in a word, 
can visualize what is involved in the transformation of the ex- 
isting institutional structure without realizing how gigantic is 
the task involved in its reconstraction. 

Nor must we omit the international aspect of the matter. Not 
only is Great Britain involved in a world-economic system by 
the standards of which she must set her own. She is involved 
also in a world-political system the rivalries of which at every 
point affect the character of her policy. A German revolution, 
a Franco-Ttalian war, an attack on Russia by Japan, an Indian 
revolt, may alter altogether the position in which she finds her- 
self, And her economic adjustments are peculiarly costly by 
reason of the deep-seated social habits they disturb. Latssee- 
faire, in the Victorian sense, is dead. Modern forms of regula- 
tion involve problems for her which go to the very root of that 
curious combination of political democracy and aristo-pluto- 
cratic social control to which she has so far entrusted her des- 
tiny. All her essential habits—toleration, absence of deliberate 
plan, leisureliness of adjustment—are threatened by the rapid | 
changes in economic technique which the scientific revolution 1 in 
modern industry is compelling. 

The very nature of those rapid changes, moreover, gives de- 
creased significance to historic representative institutions; it 
leads one to inquire whether political democracy has not, so 
to say, arrived too late upon the scene to control the total 
process by which it is confronted. For the leisurely processes of 
parliamentary debate are far too slow for the requirements of 
economic decision. They tend merely to register agreements ar- 
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rived at outside the legislative assembly. Parliament could not 
have controlled the bankers in 1921; the movement of finance 
had determined the course of events before ever it could be sum- 
moned to grapple with its implications. No one supposes that 
Parliament, either, could charge itself with the control of the 
detailed processes of industry; at ze mest, it must confine it- 
self to the largest general issues. and this raises the question 
of whether, if the movement toward an equal society on so- 
cialist principles gains momentum, the public which is now rep- 
resented in the House of Commons is not going, from the very 
nature of its problems, to find itself dissclved into a series of 
special publics much: more loosely integrated by the political 
process than is the case under the price-mechanism of a capi- 
talist society. | | 

Or, it may be, the evolution may not te in the direction of 
an equal society. In that case, the disproportion between the 
political democracy and the economic oligarchy will be even 
more striking than now. For on y -ke advent of some sudden 
and unexpected economic prosperity will enable that oligarchy 
to satisfy the wants of the political democracy. The characteris- 
tic of capitalism tempered by spasmodic regulation, especially 
in a protectionist society, is everywhere the same. It means spe- 
cial privilege in terms of the power at the disposal of the dif- 
ferent groups. It means, where foreign investment is concerned, 
the use of the state by the investmg elass, where it is significant 
enough in. wealth or size or skill in propaganda, for the usual 
purposes of imperialism. The courts and the legislature are util- 
ized to protect what privilege obtains from the vantage-ground 
of its inequality from the assault of the unprivileged. The im- 
plication of such a society is necessa-ily conflict. 

From all this, I conclude that the success of the British par- 
liamentary system was due to the privileged economic position 
gained by Great Britain in the course of tha Industrial Revolu- 
tion, and that it is rapidly bécoming dusious as that privileged 
position disappears. It is, no doubt, trae zhat the tenacity of 
British constitutionalism will give it a better chance of survival 
than is the case in countries where tie tradition is less deeply 
rooted—in France, for instance, or G2rman7, or Italy. But that 
success, as I have argued, was the oufeome of the facts (1) that 
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the concessions demanded were mainly negative in character, 
(2) that they could be made without serious cost to those who 
conceded them, and (3) when the mass of the population were 
not being organized into parties divided by final differences of 
economic outlook. | 

None of this is true today. The position of privilege is gone, 
and there is no reason to expect its return. The concessions 
demanded fundamentally alter the position of the class which 
dominates the economic system; they can make them only at 
the price of their eventual disappearance. Increasingly, again, 
the division between parties is determined by a vital difference 
of view upon matters of economic constitution; they have moved 
to the fundamental debate upon the rights of property in the 
community. We have been warned on high anthority that under 
such circumstances the classical traditions of British politics 
are likely, in the very nature of things, to be jeopardized.* 


IT 
This analysis of the British position may reasonably be ex- 

tended into a wider generalization. For a state to realize the 
common good, it is necessary that it should be built upon the 
conditions which make possible the emergence of that common 
good., Where the claims of its members upon the results of the 
social process are seriously unequal, conflict can be postponed 
only so long'as those whose claims receive less satisfaction have 
the constant sense that the differences which exist are clearly 
referable to the needs of that common good itself. Once that 
sense ceases to be widely present, there is absent from the so- 
ciety that agreement about fundamental principles which makes 
possible the effective working of representative government. 
All over the world, in the nineteenth century, political democ- 
racy succeeded because it associated the abolition of privilege 
with increasing economic welfare for the masses of the popula- 
tion among Western nations. It was widely believed that as 
the masses became, through representative institutions, the mas- 
ters in their own house, the operations of the state would in- 
creasingly represent the general advantage. Men did not re- 


*Bagehot, The English Constitution (World’s Olassies edition), preface by Lord 
Balfour, p. xxii f. 
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alize how special were the conditions of this success. They de- 
pended upon the increasing econom'c re-urns of America and 
the imperialistic exploitation of the colored peoples. Once the 
saturation point had been reached in America, and the Hast 
became unwilling to submit to white dommation, the conditions 
were changed. It became clear that to improve the condition 
of the masses meant an attack on economic privileges, and a con- 
sequent reorganization of the esonomic order. But the terms 
upon which political privilege had been abandoned were that 
the way of life of those who owned tke effective sources of eco- 
nomic power should not be altered. Ths n2w movement—which 
the war of 1914 rather threw into striking relief than started 
—challenged precisely those terms. Representative democracy 
became unstable because there was no longer agreement be- 
tween the governing classes and the mass of the people, either 
upon the ends it should seek or upon the weys in which it should 
seek ther. 

The position in which we find ourselves was startlingly seen 
by Tocqueville in a passage to which too little attention has 
been paid. ‘‘The people,’’ he wrote,’ “aad first endeavored to 
help itself by changing each political mstitation, but after each 
change, it found that its lot was in no wey improved, or was 
only improving with a slowness quite incompatible with the 
eagerness of its desire. Inevitably, if must sooner or later dis- 
cover that that which held it fixed in its position was not the 
constitution of the government, but the unalterable laws that 
constitute society itself; and it was natural that it should be 
brought to ask itself if it had not both the ,ower and the right 
to alter those laws, as it had altered all the rest.” 

That is the question put squarely to modern civilization by 
socialism, and, of course, with peculiar and dramatic intensity 
by the Russian experiment. The malaise of representative 
democracy is due to the fact that the governing classes are not 
willing to alter the essential characteristics af capitalist society 
to their disadvantage. That unwillingness can be maintained 
only upon the basis of a capacity to secure economic improve- 
ment at a rate which satisfies the demands of the workers. Such 
a capacity is unattainable under modern corditions. For it de- 

* Recollections (Hing. trans.), p. 99. 
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pends upon the ability of a capitalist society to work its as- 
sumptions without constant interference from non-economic 
ends. A society able to make its adjustments 1 in terms of a purely 
objective price-mechanism might ignore considerations, espe- 
cially ethical, of a subjective kind. There is no such practicabil- 
ity in Western civilization. State-policy meets demands of á 
non-economic kind to which it is continually bound to pay defer- 
ence. Politicians dare not offend a powerful group of manufac- 
turers; they are driven by public opinion to regulate prices, or. 
wages, or the hours of labor; they must seek to protect society . 
from the dangers of monopoly,. Whatever be the causes, the 
free play: of the market will no longer control the results with 
which we are confronted. The abandonment of laissez-faire 
means the necessity of social control. 

But with the admission of that necessity, there is no escape 
from the problem of ecoromic equality. So long as there are 
differences in the return to effort, and privileges in the attain- 
ment of those differences, men are bound to inquire into the 
causes of the difference end the justification of the privilege. 
They are bound to ask why social control should be so exercised 
as to benefit only a few; arid there is certain to be increasing 
insistence that it should be exercised in the interest of the many. 
Such an exercise, of course, means a transvaluation of values; 
it involves the response to wants in other terms than effective. ` 
economic demand. Representative democracy, at this stage, is, 
briefly put, asked to solve the problem by paralleling the politi- 
cal equality it achieved with a similar economic equality. To do 
so constitutionally, it has to call upon the holders of economic 
power voluntarily to abdicate from their position of dominance. 
So far-reaching a demand is not welcome; and, no doubt, to 
most of those to whom it is made, it seems like an attempt to 
overthrow the natural formdations of social order. The forces 
of prescription are on their side, and it is psychologically intel- 
ligible that they should be prepared to fight rather than give 
way. 

In any society, in. fact, the state belongs to the holders of 
economic power; and its institutions naturally operate, at least 
in the main, to their advantage. But by establishing political 
democracy they offer to the masses the potentiality of capturing 
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the political machinery and using tt to redress.the inequalities 
to which the economic régime gives rise. Where that position 
arises, they are asked to codperate in th2 abolition of the ad- 
vantages they enjoy. Such coöperation has rarely been offered 
deliberately or with good-will; and -t has been necessary, as 
a rule, to establish by force a new ‘eval order the institutions 
of which permit the necessary adjustments to be made. 

It appears likely that we are aporoacking such a position 
at the present time. It is signifisans that the rivalry of com- 
peting economic nationalisms appears to make impossible the 
attainment of that political security whick is the condition of 
any economic equilibrium. The absene= of political security, es- 
pecially in the aftermath of recen: wat, mazes necessary a vol- 
ume of expenditure upon debts and armaments which hinders 
the prospect of material improvenent For it reduces trade; 
it lessens the essential capital accamrlation; and it involves 
such a scale of taxation that social sarvices are threatened at 
their foundation because of the cost fo the governing class of 
their maintenance or development. Tne reduction of trade, 
moreover, means unemployment; snd “1e world is confronted 
by the spectacle of a vast army of workless men who, sharing 
in political power, are inevitably temxced to usa it for their 
protection against want. In such a condricn, “he differences be- 
tween men become final in character; tae prospect of solving 
them in terms of reason instead of terms of power becomes a 
matter of extraordinary difficulty. Bat the thesis of representa- 
tive democracy is precisely the willingness to accept the verdict 
of that reason which is able to win a victory at the polls. It 
may be that, aware of the dangers which now attend the appli- 
cation of violence to the solution of sodel problems, our gen- 
eration will act differently from its pred2cessors. It is as yet 
difficult to scan the horizon of polities and discern there hope 
that this will be the case. 


THE JAPANESE EMPEROR* 


KENNETH COLEGROVE 
Northwestern University 


Ever since 1889, when the Emperor Meiji granted his people a 
constitution, Japan may be called a constitutional monarchy. But 
these simple words do not tell the whole story. The designation 
. used by the Almanach de Gotha in referring to Czarist Russia—a 
‘‘constitutional autocracy’’—may be as appropriately applied to 
modern Japan. Japan has a constitution and a monarch, but in the 
eyes of both the people and the statesmen of the Restoration Pe- 
riod, the monarch comes before the constitution. | 


I, THE HEAVEN-DESOENDED EMPEROR 


The unique place that the Emperor enjoys in the Japanese 
system depends partly upon the history of the institution of the 
Throne and partly.upon the deliberate attempt of the statesmen 
of the Restoration to develop an overlordship within the state 
which would prevent the economic and political forces of the Em- 
pire from destroying themselves in internal conflict. Like the 
American constitution of 1787, the fundamental law of 1889 was 
not a sharp break with the past. It is true that in 1885 Prince Ito 
received a commission from the Emperor to draft the written con- 
stitution establishing the representative government which he 
had promised his people. It is true that Ito and his colleagues 
traveled over the world, studying governments preliminary to 
drafting a constitution for Japan. Nevertheless, whatever Ito 
took from European institutions, and particularly from the Eng- 
lish constitution and from Bismarck’s famous constitution of 1867 
for the German Empire, he blended with the historical position of 
the Japanese Emperor and the imperial legend which the states- 
men of the period of the Restoration had already developed. Thus 
the Japanese Emperor possesses much of the authority and all of 
the parliamentary trappings of the Bismarckian institution, while 
retaining the indigenous qualities of the Japanese dynasty. 

The ‘‘heaven-descended’’ dynasty of Japan has not always 
been in the best repute. During certain periods of Japanese his- 

* A concluding instalment cf this article will appear in the October issue, Transla- 
tions of Japanese sources were made by Dr. Sterling Tatsuji Takeuchi. 
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tory, the Throne suffered the deepest acmiliation. While Japa- 
nese theory as far back as Prince SEotoku in A.D. 604 rejected the 
Chinese doctrine that sanctions popular rebellion against an un- 
worthy monarch, Japanese emperors, ir spite of their alleged 
sanctity, have suffered the same vicissitudes as have rulers in 
other lands. For more than a thousand vears under the Fujiwara 
domination and under the shogunete fornded by Yoritomo, the 
emperors were mere fatnéant kings. resid-ng in seclusion in Kyo- 
to, while the real rulers—the s1ogins—governed the country in 
their name from Kamakura, and lazer from Tokyo. Even the pre- 
tense at legitimacy was frequently flaunted. In 1221, the brilliant 
scion of the heavenly line, Go-Toba. when he attempted to end the 
dual rule, was defeated in battle and relegated to a monastery. A 
hundred years later, the ninety-stxth emperor, Go-Daigo, was 
hounded from his capital. Under the Ashikaga shogung, the em- ` 
perors were often reduced to poverty. Waen the 103rd emperor, 
.Go-Tsuchi-Mikado, died in 1500, tke corpse lay forty days in a 
darkened chamber for lack of funds for the funeral. The corona- 
tion of his successor was postponed twenty years for similar rea- 
sons—Hosokawa Masamoto, the shogun-maker, having sardonic- 
ally assumed that the country could be governed without the 
coronation of a sovereign. One emperor was reduced to copying 
verses from the classics to secure money for food and shelter; an- 
other lived in a hut with a thatch roof that barely kept out the 
rain.* 

The pages of history have buried this ignominious record of 
imperial prostration. Moreover, the absolute retirement of the 
Emperor and the personal rule of the shogun practiced by the 
Tokugawa house (1603-1867) fostered the tradition that the Em- 
peror was a divine being, the guaran of ais people, but removed 
from all contact with mundane affairs. It appears that the group 
of statesmen who brought about the over-hrow of the Tokugawa 
shogurate and the so-called restorszior cf the Emperor in 1867 
deliberately played up this charact2rizetion of the Emperor, ex- 
panding the tradition of reverential loyalty and worship of the 


1Compare James Murdock, History of Japen (Yoxohama, 1903-10), Vol. I, pp. 
429-448, 586-563, 585-588, 633-694, and Vol. IL >. 17; Frank Brinkley, History of the 
Japanese People (London, 1912), pp. 844, 878-400, 410-441, 460-461. ` 
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Throne, particularly as found in the well-known creed of Moto- 
ori, the eighteenth-century expounder of Shintoism.* 

In Germany, Hegel developed a theory of the state which per- 
mitted the Hohenzollern régime to maintain a sixteenth-century 
form of monarchy even in the twentieth century. In Japan, the 
elder statesmen of the Restoration outdistanced all Hegelian con- 
cepts. The framers of the constitution appear to have envisaged 
not only the identification of the Emperor with the state, but also 
his deification. The preamble to the constitution acknowledges 
the tradition of the origin of the imperial dynasty with the sun- 
goddess, Amaterasu-o-mikami, or the Great Goddess of the Celes- 
tial Light, whose primitive adventures are chronicled in the Kojiki 
and the Nihongi. Article I of the constitution provides that the 
empire of Japan shall be ‘‘reigned over and governed by a line 
of emperors unbroken for ages eternal.’’ Article ITI declares mp 
the Emperor is ‘‘sacred and inviolable. ?? 

Tf there is any doubt about the constitution’s recognition of the 
divinity of the Emperor, Ito resolved all obscurity in his Com 
mentartes. And what interpretation can be more authentic than 
the Commentaries, since they came contemporaneously from the 
pen of the man who drafted the constitution itself? Quoting the 
Kojtki, or Records of Ancient Matters, Ito declared : ‘‘ The Sacred 


t 


Throne was established at the time when the heaven and the earth ` 


became separate.’’ And he went on to say: ‘The Emperor is 
Heaven-descended, divine, and sacred. He is preéminent above all 


The combination of emperor-worship and the theory of national superiority ad- 


vanced by Moto-ori is illustrated by the following passage from his celebrated Nohibi 


no Mitama: ‘‘Japan is the country which gave birth to the goddess of the sun, 
Amaterasu-o-mikami, which fact proves its superiority over all other countries which 
enjoy her favors. The goddess, having endowed her grandson Ninigt-no-Mikoto with 
the three sacred treasures, proclaimed him sovereign of Japan for ever and ever. His 
descendants shall continue to rule it as long as-the heavens and earth endure. Being in- 
vested with this complete authority, all the gods under heaven and all mankind sub- 
mitted to him, with the exception of a few wretches who were quickly subdued.’’ 
Professor B. H. Chamberlain is the principal advocate of the theory that statesmen of 
the Restoration deliberately fostered emperor-worship as a means of uniting the coun- 
try. See his ‘The Invention of a New Religion,’’ Japan Weekly Chronicle (Kobe), 
January 1, 1912, pp. 24-26. 


* Compare B. H. Chamberlain’s translation of the Kojiki i in the Transactions of the , 
Asiatico Socisty of Japan (Tokyo, 1920), Vol. X, supplement, and W. G. Ashton’s . 


translation of the Nithongs; Chronicles o? Japan from the Earliest Times to A.D. 697 
(London, 1924); 


o 
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His subjects. He must be reverenced anc is inviolable.’* Again, 
Ito tells us that ‘‘the Sacred Throne of capan is inherited from 
Imperial Ancestors and is to be beqreath=d to posterity; in it re- 
sides the power to reign over and zoverr the state.’’ He specifi- 
eally states that the provisions regardirg the sovereign power 
contained in the constitution in no way imply any new opinions 
set forth in the constitution; on the 2cntra7y, the original national 
policy was to remain unchanged and to ke only the more surely 
confirmed. 

Customs of the people are stronger than-constitutions and polit- 
ical theories, There is eloquent testimony regarding the popular 
belief in the divinity of the Emperor. As Professor McGovern 
has pointed out, the teaching of ths fairy tales regarding the 
divine origin of the Emperor in the schocl books, the veneration 
with which the Emperor’s picture is rega-ded in the schools, the 
refusal to print the Emperor’s face cn the postage stamps which 
are handled by vulgar fingers (just ss Christian nations preserve 
from indignity images of Jesus Christ), the precautions that no 
one shall look upon the Emperor from an elevated position— 
these are indications of the hold of che imperial tradition upon 
the imagination of the people.’ More than this, the Shinto religion 
is based on the legends of the Koj:ki and the divinity of the 
‘Cheaven-descended’’ dynasty. Thus -he Emperor is an essential 
feature of what may be called the state religion of modern Japan. 


‘Count Hirobumi Ito, Commentaries on the Constitction of the Emptre of Japan 
(translated by Miyoji Ito, Tokyo, 1889), p. 6. See also p. 2. The third edition of the 
original Commentaries, including also translations of amendments to the Law of the 
Houses and to the Imperial House Law, was publ shed in 1931 by the Chu-o Daigaku, 
or Central University, in Tokyo. 

t Compere William M. McGovern, Modera Japen (Lindon, 1920), pp. 122-141, Dr. 
McGovern gives quotations from the official textoooks of the primary schools issued 
. by the Department of Education which instill inte the mnd of the Japanese youth the 
idea of the divine origin of the Emperor. For quotatiors from other school texts, see 
Japan Weekly Chronicle, January 4, 1913, pp. 5-5. Atrertion may be called also to the 
oft-quoted address of Baron Onra, minister of agricultum and commerce in the second 
Katsura ministry, made in February, 1911, in wkich he said: ‘‘That the majesty of 
our Imperial House towers high above everything to be founé in the world, and that 
it ig as durable as heaven and earth, is toc wel known <o need dwelling on here, ... 
If it is considered that our country needs a religious fath, then, I say, let it be con- 
verted to a belief in the religion of patriotism aad loyalty, the religion of Imperialism 
—in other words, to Emperor-worship.’’ Quoted by B. H. Thamberlain in Japan Weekly 
Chronicle (Kobe), January 4, 1912, p. 25. 
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In the words of Professor Nobushige Hozumi, for many years 
professor of family law in the Imperial University of Tokyo: 
‘The worship of the imperial ancestors is the national worship.”’ 
Professor Hozumi also asserts: ‘‘I can speak from personal. 
knowledge, that the principal care of Prince Ito in preparing the 
draft of the constitution by the command of his Sovereign was to . 
reconcile and bring into harmony the traditional character of the 
government, based on the culi of the Imperial Ancestor, with the 
most advanced principles of modern constitutionalism.® | 

Loyalty to the Emperor is characteristic of Japanese national 
psychology. This is well depicted in a little work on Constitutional 
Loyalty by Yukio Ozaki, a liberal member of the House of Repre- 
sentatives since its first session in 1890.’ The author attempts to 
prove that the imperial house has always promoted the best inter- 
ests of the Japanese people, and that if the people were seduced 
from their loyalty by a Takaji or a Ieyasu, the result was the 
flouting not only of the Emperor, but also of the state, until even- 
tually the recurring loyalty of the people brought back both the 
state and the Emperor. Says Ozaki: 


While the reigning dynasties in foreign lands have been subject to: 
constant change, even the most ancient lasting only a few centuries, and 
others having an ephemeral existence of a few years, Japan has seen but 
one ruling house from the very foundation of the state by the Emperor 
Jimmu five and twenty centuries ago to the present time. This fact alone 
reflects the incomparable glory of our Imperial House. The happiness 
and prosperity of our people under its benign influence may also be 
regarded as unparalleled in the history of the world. Tke causes of this 
unrivalled state of affairs are doubtless numerous; but they may be divided 
into two classes, namely: (1) mystic or divine; and (2) human.... The 
main object of the people should be both by day and by night to endeavor 
jealously to foster and maintain a perpetual and perfect accord between 
the will of the Sovereign and the sentiments of the people, and thereby 
accentuate those human causes which contribute to guarantee the glory 
and prosperity of the Imperial House. This is the very essence of loyalty 
and patriotism.® 


* Ancestor-Worship and Japanese Law (3rd ed., Tokyo, 1913), pp. 47, 98. 

T Rikken Kinno, or Constitutional Loyalty (Tokyo, 1917). The English translation 
by J. E. de Becker is entitled The Voice of Japanese Democracy; Being an Essay on 
Constitutional Loyalty (Yokohama, 1918). 

* Constitutional Loyalty, pp. 1-4 Ozaxi also says on p. 72: ‘The royal house invari- 
‘ably guiding or acting upon publie opinion, the wishes of the sovereign and the senti- 
ments of the people are always united, with the result that there is not merely no fear 
. of the ruler and ruled being alienated, but no opportunity is afforded for the designs 
of unserupulous ministers. In this eountry the union of sovereign and subjects has bean 
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Probably the most extravagent expression of devotion to the 
imperial dynasty comes from the sen of Professor Uyesugi, of 
the law faculty of the Imperial University of Tokyo, who, in re- 
ferring to the famous Imperial Rescript on Education, promul- 
gated by Emperor Meiji on October 30, 1689, said: 


The Imperial Reseript on Education . . . is the foundation and prin- 
ciple of the moral activity of the Japanese. Why? Because it is an im- 
perial rescript. The dignity of the imperial -escript is attributable to 
nothing but the fact that it is an imperisl rescrmæt. There can be no reason 
or argument whatever about it.... The Emperor is the vital center of the 
Japanese nation. His is the personality upon whom all Japanese 
depend. This is the essence of our ratianality ¿and the foundation of our 
morality. In this manner did the Imperial Ancestors establish the nation, 
and through this idea has the country passed =rom one Imperial rule to 
another, and will pass for ever. Our nat-onality is centered in one person, 
and it is our duty to develop and fulfill our destiny by observing our duty 
to the Throne, ultimately attaining the highest pinnacle of morality. 
We profess our faith, neither doubting nor feering, and enjoy in it that 
perfect peace of mind which is the sura of happiness. Sacrificing our- 
selves, both in mind and body, with jay for fhe imperial idea, we pro- 
mote it and obey it. This is the baekbone of Japanese morality and the 
foundation of the national spirit. 

Thus the Imperial Reseript is ebeve ell eriticism. The standard of jus- 
tice and injustice, of right and wrong, is to be fixed by the imperial 
will. . . . The Imperial Reseript embodies truch, righteousness, wisdom, 
and all the virtues. All religions defer and yield pride of place to it. 
Philosophy holds good only when it is in conformity with the imperial will. 
If the Emperor should say, ‘‘Go ta the left,’” we should go to the left. 
If he should say, ‘‘Go to the righi,” we should go to the right. That 
is the way and doctrine of the Japanese. We rave but to obey, without 
doubt or demur; and we should do so, not hecanse the saints and sages of 
old so taught us, not because the lesrned heve zhown us that it is reason- 
able so to do, but because it is an imperial rescrirt. It is an imperial rescript 
—it claims our obedience.’ 


This extreme view, granting ths commands of the Emperor a 
higher authority than the constitution or other religions beliefs, 
or even reason itself, found an answar from a distinguished jurist, 
Kokei Ichimura, who declared: ‘‘If the tmperial rescripts have 
supreme power only because they are imperial rescripts . .. both 


sought by moral and mental means.’’ Compare also the following statement on p. 36: 
‘When the Taira, the Minamoto, the Hoj3, the Ashikaza, and the Tokugawa familles 
were in the ascendancy, the condition of the Imperial House was far from satisfactory. 
.. Always it is by flattery that the mona-ch and the swate are overwhelmed. ’? 
*Shinkichi Uyesugi, ‘‘ Emperor Worship in Japan.’ English translation in Japan 
Weekly Chronicle, June 26, 1918, p. 1172. 
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the constitution and the laws will lose their prestige. It will come 
to mean, ‘The king’s will is law,’ as Ulpian said. That may have 
been ‘the rule in Rome or in mediæval times, but it is not. to be. 
recommended in modern constitutional countries... : It is danger- 
ous to attribute omnipotence to imperial reseripts. ua 

The deification of the monarch is no longer found in any Euro- 
pean state. But the practice is not alien to Japanese philosophy, 
‘and certainly obtains at the present time under Ito’s constitution. 
There is evidence that well-educated citizens do not hold the be- 
liefs taught in the textbooks of the public schools. The professors 
of constitutional law in the Imperial University of Tokyo no 
longer emphasize the divine origin of the Emperor. Nevertheless, 
in political life the old reverence for.the Throne still prevails. In 
1929, the minister of education was severely reprimanded in the 
House of Peers for his failure to make an obeisance to the Throne 
on his entrance and withdrawal from the house, on the ground 
that.“‘neglect on the part of the head of the national administra- 
tion of education would have a pernicious effect. on public mor- 
als.” In the same year, the ratification of the Kellogg Peace 
-Pact was held up for ten months because of criticism in both the 
Diet-and the Privy Council on the ground that the words that the 
pact had been concluded by the various sovereigns ‘‘in the names | 
of their respective peoples’’ constituted an insult to the Japanese . 
Emperor.” Not infrequently, Professor Minobe and the new 
school of jurists are branded on the floors of the Diet as destroy- 
ing loyalty to the Throne.” 


- IL THE QUESTION OF SOVEREIGNTY 


Any discussion of the Emperor’s place in the constitutional 
system of Japan must sooner or later touch upon the question of 
the location of sovereignty. And this brings us to the controversy 
of 1912 between Uyesugi and Minobe, between the young and ar- 
dent defender of the old school and the cool-headed founder of a 


* English translation in Japan Weekly Chrontole, July, 1918, p. 68. 

u Dal ShMjurokkai Tetkokugikat Shugtin Yosan Iinkai Gijt Sokktroku, or Fifty-- 
Sixth Diet: House of Peers Budget Committee Proceedings, pt. 1, no. iv, p. 21 Of. 
Japan Weekly Chronicle (Kobe), February 28, 1929, p. 244. 

d Compare, in particular, the speech of Yukio Ozaki. Kwampo gogai, or Official 
Gazette extra, March 26, 1929, pp. 1026-1039. 
%Qompare speech of Nakamura during the debate on the Kellogg Peace Pact, | 
Ewampo gogai, March 26, 1929, House of Representatives, p. 1039. 


THE JAPANESE EMPERCR 649 


new juristic school—a controversy that marks a new era in Japa- 
nese political thought. Both of these juris:s at the time were pro- 
fessors on the law faculty of the Imperial University of Tokyo. 
The dispute grew out of an academic paperfrom the pen of Minobe 
questioning the theory which identifies the state with the person of 
the Emperor. The origin and basis af this theory should engage 
our attention before we proceed to analrze the position of the 
new school. 

Article IV of the constitution ~eads: ‘Te Emperor is the head 
of the Empire, combining in Himsalf the rights of sovereignty, 
and exercises them, according to the prcvisions of the present 
constitution.” Commenting on tais artic_e. the drafter of the con- 
stitution declared that ‘‘the combins or cf all the governmental 
powers of the state in one person is the essential characteristic 
of sovereignty.’’ He admitted the separation of powers into the 
legislative and executive groups, but held that ‘‘unless the gov- 
ernmental powers of state all center in the head, which is the seat 
of the will of the state, it will be impessible zo maintain the organic 
life of-the state.’’# Another classic expression of this theory is 
found in the writings of Dr. Yatsuke Hozumi, professor of con- 
stitutional law at the Imperial University of Tokyo from 1891 to 
1912, and dean of the law faculty from 1893 to 1912. In the words 
of Professor Hozumi: 

The characteristic of the Japanese monarch:cel state is that the natural 
wil of a definite individual completely constitates the legal will of the 
state. The will of the Emperor is the will of tie state. The monarchy and 
the state are identical; in other words, the Empe2ror is the state. 

Prince Ito and the founders of the old school accepted the view 
of the German monarchists with reference to sovereignty. Their 
commentaries frequently quote von &chulze, von Rönne, and La- 
band. Said von Schulze: ‘‘The king of Prussia possesses person- 
ally the whole and undivided power of the state in all its plenti- 
tude.’’* According to von Rönne: 


# Count Hirobumi Ito, Commentaries, pp. 7-&. 

# Kempo Teiyo, or Principles of the Constituticn (ToEyo, 1910), Vol. I, p. 3. 

1 Hermann von Schulze-Gävernitz, Das preussische £iaatsrecht (2nd ed., Leipzig, 
1888-90), VoL I, p. 158. Von Schulze also says on pags £05: ‘* The monarch is nct the 
servant of the state. Nor is he the chief official, as is the president of a republic... 
but he is the possessor of the power of tbe steta in hic own independent right. The 
king does not stand outside the state, nor above the state, but he is a member and 
indeed the supreme member of that polities] eee 27 
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As in constitutional monarchies everywhere, so m the Prussian state, 
the right of the supreme direction of the state belongs exclusively to the 
king as its supreme head, and no act of government may be performed 
without him or against his will. All the prerogatives of the state are 
united in his person; and his will is supreme, the officials being only 
organs through which he acts. The constitution, it is true, does not ex- 
pressly set forth these principles, but they have been already legally 
formulated in the Prussian law and are, Moreover, a necessary consequence 
resulting from monarchy."". 


Japanese jurists also adopted the German attitude toward pub- 
lic law, which did not assign to a written constitution any supe- 
riority over ordinary law. In the words of Laband: 


There is no will in the state superior to that of the sovereign, and it is 
from this source that the constitution draws its binding force to the same 
extent that the laws draw their euthority. The constitution is no mystical 
power hovering over the state, but like every other law is an act of its 
will and changeable in accordance with the will.... The doctrine that 
ordinary laws ought always to be in harmony with the constitution, and 
never incompatible with it, is merely a postulate of legislative policy. It 
is not a legal axiom. Even if it.appears desirable that the existing system 
of publie and private law established by statute shall not be in contra- 
diction with the text of the constitution, the existence of such a contradic- 
tion is. possible in fact and admissible in law just as any divergency in the 
penal, commercial, or civil code with a subsequent special law is possible. 


In accepting the Hohenzollern idea of sovereignty, Professor 
Hozumi points out that the foundation of the Japanese state is 
eternal. Itis not the result of the researches of political scientists. 
‘We have not come to have the Imperial Diet, after investiga- 
tion and examination as to the best kind of government; but, 
while our progenitors have worshipped their ancestors ag a re- 
sult of historical origin, the people of Japan have worshipped the 


# Ludwig Moritz von Rönne, Das Staatsrecht der preussischen Monarchie (5th ed., 
Leipzig, 1899-1906), Vol. I, p. 204. Ven Rônne also says on page 203: ‘‘The mon- 
arch is the bearer of the will of the state, and derives his powers from no other organ 
of the state. In a kingdom, the whole power of the state is fundamentally united. The 
popular representative body (der Landtag), which limits the monarch in the exercise 
of his functions, possesses only those rights which the constitution expressly grants 
it. The powers of this body are derived from the constitution. This document is the 
gift of the king, who up until the promu:gation of the constitution was the sole law- 
giver in Prussia, In the powers of the king are to be found the source of the powers of 
the representatives of the people. This does not, however, mean that the king is at any 
time empowered to take away the constitution. Rather, this is the reason that those 
powers are constitutionally safeguarded?’ ; 

™ Paul Laband, Das Staatsrecht dss deutsohen Retohes (6th ed., Tubingen, 1901), 
Vol IT, pp. 84-88, 
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Imperial Throne and obeyed its povwer.’*** Hozumi goes on to con- 
tend that the constitution of Javan, even before it was placed on 
paper by Prince Ito, was based on the principle that all powers 
of the state are the prerogative oz the Emperor. While Ito gave 
the constitution a European dress, he waz careful to say that in 
no way would he alter the fundamental. dcetrine of the Japanese 
state, namely, that sovereignty is to te fornd only in the Imperial 
Throne. The restrictions on governmentel powers placed in the 
constitution rest only upon the two hcuses 2f the Diet, the cabinet, 
and the privy council. None of them can ignore the other, and 
all of them are subordinate to the Emperor. Finally, it should be 
remarked that Hozumi and his senool have not evaded a logical 
conclusion of their theory. They admit that the parliamentary 
system of the British type is impossible wader the Japanese con- 
stitution. According to Hozumi, the Tmperor exercises all legis- 
lative power; the Diet only advises and corsents. Unlike the Brit- 
ish crown, the Throne is not under zte control of the Diet. Party 
government is not compatible with the corstitution of 1889. 

This theory of sovereignty—iie traditional l’état, c’est mot at- 
tributed to Louis XIV—was practically unchallenged in Japan 
until Minobe raised the issue in 1912. Minoe took his stand on the 
principle of the non-identification 2? the Emperor with the state. 
The Emperor is, he says, an organ of the state, like the Diet or 
cabinet or privy council.” The Exrreror bas no power to violate 
the constitution, while at the same time citizens have no right of 
revolution. ‘‘Sovereignty is vested in the state and not in the 
Emperor; although it is possible that the Emperor exercises sov- 
ereignty under the constitution.” Again he asserts: 

I believe that to regard the kokka :ochi-ken, or sovereignty of the state, 
or the right of governing the state, es the personal right of the Emperor 


is contrary to the fundamental nature of the ~apanese state (kokutat) 
and contrary to the spirit of the Japanesa constitution. If the rights of 


# Yatsuka Hozumi, ‘‘ Different Theories Concerning the Fundamental Character of 
the State,’’ in Uyesugi and Minobe, Saiki Kempo Ron (7th ed., 1927), p. 83. 

# In 1912, Professor Uyesugi published hie Teikoku Xempo Kogi, or Lectures on 
the Imperial Constitution, whieh reflected the traditional view upon the location of 
sovereignty as expressed in the quotations from Hozumi-which we have given. Minobe, 
in a review of Uyesugi’s book, contradicted this view. Cyesugi replied; Minobe made 
a eounter-reply; and several exchanges “ollowed. These various papers, together 
with articles by Yatsuka Hozumi, Kokei Ichincra, Wanein Ukida, Mitsu Inouye, and 
Yorozu Oda, have been republished under the titles Sakss Kempo Ron, or Recent De- 
velopments in Constitutional Law (Tokyo, 1827). 
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| a (tochi-ken), as Dr. Uyesugi states, are the personal rights of 
the Emperor alone, tochi-ken exists only for the purpose of the Emperor 


himself, and the annual expenditure and income of the state are the an- - 


nual expenditure and income of the Emperor. I believe such a view is 


contrary to the intent of the constitution and repugnant to the tradition” 


of our country. The fact that the constitution expressly distinguishes the 
national treasury and the expenses of the Imperial House, the fact that 
affairs of the state and affairs of the Imperial House are separated, and 


the fact that the officials of the state and the officials of the Imperial House — 


are distinct—all these facts are proof for my contention. The.right of 
sovereignty does not belong to the Emperor alone, but i is a right that exists 
for the welfare and interests of the entire state. 


Minobe’s theory, viewing the Emperor as an organ of the state 


under the constitution, drew the bitter attack of his young col- 
league, Shinkichi Uyesugi, who thereupon carried the argument 


for the identification of the Emperor and the state to the most 


extreme position yet taken in Japanese political philosophy. Ac- 
cording to Uyesugi, Japanese polity is characterized by the fol- 
lowing concepts: (1) the Emperor is a perfect, divine, and com- 
plete sovereign; (2) government is a public act of the Emperor; 
(3) the Emperor is identified completely with the state; (4) the 
Emperor and his subjects are one; there can be no conflict be- 
tween the interests and purposes of these two; and (5) the Jap- 
anese Throne is eternal and permanent.” In other words, the 
Japanese state is an ideal polity. Since the Emperor established 
the constitution in his own right and still holds the rights of 
sovereignty, there cannot be an act of the Emperor which is con- 
_trary to the constitution. Thus a correct interpretation of Jap- 
anese history as well as the constitution itself proves the impos- 
sibility of treating the Emperor as an organ of the state.* 

Minobe, in reply, makes an appeal to history. The events con- 
nected with the drafting of the constitution, he says, show that its 
framers not only drew upon Japanese tradition but also copied 
provisions contained in European constitutions. Particularly was 
this true with reference to certain aspects of the representative 
system, ministerial responsibility, the relation of laws and ordi- 

n Satkin Kempo Ron (1927), pp. 60-61. 

2 Ses his ‘‘A Different Theory Concerning the Fundamental Oharacter of the 
State’? and his ‘‘Fundamental Character of the State and the Operation of the Oon- 
stitution,’’ in the Satkin Kempo Ron (1927), pp. 13-39, 244-294; and his Kempo 
Jutsugi, or Commentaries on the Constitution (Tokyo, 1927), pp. 97-98. 


™Qompare Judge Oho Shimizu, Kempo Hen, or Principles of Constitutional Law 
(21st ed, Tokyo, 1988), pt. iv. pp. 557-570. | 
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nances, and the judiciary. Importations “rom European constitu- 
tions influenced every one of them. Ard corsequently any attempt 
to interpret them must embrace 30°h she European and Japanese 
standpoints.” It is a matter of comparative study. Accordingly, 
the Japanese scholar should consult the jurists of the entire 
world. Where, then, do political sciextists say that sovereignty is 
located? Minobe finds that soversigrty is generally considered as 
vested in the state, although the exercise of severeignty may be 
in the hands of the head of the stat2 or in some group or in the 
people. In an unlimited monarchy, sovereignty may be divided 
between the monarch and the people. In a democracy, of course, 
it is exercised by the people alone. Japan is clearly a limited 
monarchy, and consequently, sovereignty does not repose in the 
Emperor alone. 

The controversy between the old and new schools has so far 
had little effect upon the relations cf the Emperor to the com- 
ponent organs of the Japanese government, in spite of the fact 
that frequent attacks are made upc Profzssor Minobe and his 
followers in the press, in political meetings, and on the floor of 
the two houses of the Diet. At the same time, there is little evi- 
dence that political thought in Japan has meade any advance in the 
direction of a liberalism which admits of zh right of rebellion or 
revolution. The controversy, however, has a practical aspect. For 
the new school, while maintaining the pos-tion that there is no 
power under the constitution to compel the Emperor to conform 
to law, nevertheless advocates a liberal development of the con- 
stitution by means of precedents and appeals to the Emperor, 
seeking in this way to promote the establishment of parliamentary 
government, the increase of the powezs of the Diet, and the free- 
ing of the cabinet from all control of the military clans and the 
obstruction of the privy council, 


OI. LEGISLATIVE POWERS OF THE EMPEROR 

The constitution, as we have already se2r, makes a distinction 
between legislative and executive powers. “he old school of jurists 
holds that legislative powers are exercised by the Mmperor 
through the organs of the state, while the new school contends that 


“come Constitutional Problems in Recent Politics,*? in Uyesugi and Minobe, 
Satkin Kempo Ron (Tokyo, 1927), pp. 208-509. 
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‘the exercise of such powers is distributed between the Emperor 
and the legislature. Which one of these opposing theories is to 
prevail? So far as the wording of the constitution can determine 
the question, neither school has the best of the argument. Article 
V provides: ‘‘The Emperor exercises the legislative power with 
the consent of the Imperial Diet.” On the other hand, the Com- 
mentaries of Prince Ito place the legislative power in the hands 
of the Emperor. The words of the constitution-maker are: ‘‘The 
legislative power belongs to the sovereign power of the Emperor; 
but this power shall always be exercised with the consent of the 
Diet. The Emperor will cause the cabinet to make drafts of laws, 
or the Diet may initiate projects of laws; and after the concur- 
rence of both houses of the Diet has been obtained thereto, the 
Emperor will give them His sanction, and then such drafts or 
projects shall become law. Thus the Emperor is not only the 
center of the’ executive, but also the source and fountain-head of 
the legislative power.’’* 

Drawing its arguments largely from Prince Ito, the tradi- 
tional school of jurists has held that the Imperial Diet is but a 
constitutional organ at the disposal of the Emperor for the gov- 
erning of the state. According to Hozumi: ‘‘The Imperial Diet 
was established for the purpose of obtaining an expression of 
public opinion, and in that sense it may be called a representative 
assembly. But citizens cannot dispose of the nation’s business. 
Under the constitutional law of Japan, the Diet is not an organ 
expressing the will of the citizens. The purpose of the Diet is 
merely to allow the administrators to obtain indirectly the opinion 
of the electorate. There is no relation of trustee and agent be- 
tween the Diet and the voters; it cannot exercise rights of the 
citizens,’’* 

In other words, according to the old school, the Emperor is the 
motivating will and idea of all legislation. But, as actually defined - 
in the constitution, the legislative powers of the Emperor are con- 

æ Commentaries, p. 9. 

™“ Kempo Tetyo (1910), VoL IT, p. 417. Again, on p. 436, Hozumi says: ‘‘ The giving 
of advice and consent on the part of the Diet does not mean that the legislature makes 
law. It has the right to discuss the project of law, but not to enact it. The enactment 
of law belongs solely to the Emperor.’’ Says Uyesugi: ‘‘ The Emperor alone legislates. 
All the Diet does is to recommend its opinion for his convenience. The Diet has no 


share with the Emperor in the legislative power.’’ Kempo Jutsugt (Tokyo, 1927), pp. 


464-465, 514. 
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fined to three groups, namely: (1° the convening of the Diet, 
(2) the mitiation and sanction of law, and (3) the issuance of 
ordinances. According to Article VIT: ‘The Emperor convokes 
the Imperial Diet, opens, closes and prorogues it, and dissolves 
the House of Representatives.’’? These powers, of course, corre- 
spond to the usual competence of the throre in any constitutional 
monarchy. In Japan, as frequently in otaer constitutional sys- 
tems, the monarch is bound by a provision to the effect that the 
Imperial Diet shall be convoked every year (Art. XLI). As Prince 
Ito explained in his Commentanriss, the purpose of this article was 
‘‘to guarantee by the constitution the exstence of the Diet.’ 
But even here, there is a recognition of extended imperial powers, 
for Article LXX provides that ‘‘when the Imperial Diet cannot 
be convoked, owing to the external or internal condition of the 
country, in case of urgent-need for the maintenance of public 
safety, the government may take all necessary financial measures, 
by means of an imperial ordinance.” The constitution thus ex- 
pressly stipulates that the Empero? in times of emergency may 
fail to convoke the Diet in its annual sess-on. In the forty years 
since the constitution was promulgated, this eventuality has not 
yet occurred. It must be noted, too, tiat under Article XLII of the 
constitution, sessions of the Imperial Inet are limited to three 
months a year; although the constitution provides that ‘‘in case 
of necessity, the duration of a session may be prolonged by im- 
perial order,” while under Article XLEL the Diet may be con- 
voked in extraordinary sessions. 

The initiation of projects of law, as strpilated in the Japanese 
constitution, is similar to European parliamentary practice. Un- 
der Article XXXVI, the government may draft projects, which 
are introduced in the Diet as bills. As explained by Prince Ito, the 
houses are competent to pass such measures with or without 
amendment, or to reject. them.” Thus the cabinet, acting in the 
name of the Emperor, may initiate legislation in the same way as 
any member of the Diet. Since such measures are considered as 
government bills, they have more prestige than a private mem- 
ber’s bill. The power of initiation gives the Emperor enormous 
legislative authority, but, of course, no more extensive in this 


7 Commentaries, p. 73. 
3 Ibid., p. 70. 
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respect than that of constitutional monarchies under genuine 
parliamentary systems. 

The Emperor also has the authority to sanction laws. In the 
words of Article VI, ‘‘the Emperor gives sanction to laws, and 
orders them to be promulgated and executed.’’ As Prince Ito has 
explained, this sanction completes the process of legislation.” 
Does it, on the other hand, constitute a veto power? Most cer- 
tainly it does, for Ito declares that the Emperor possesses the 
power to refuse his sanction. Thus, like most constitutional mon- 
archies, the Imperial Throne has power to disallow legislation. 
It is generally held that the veto power does not extend to the 
authority to amend an act of the Diet before sanctioning it or to 
strike out any of the items of an appropriation bill.” 

The ordinance power of the Emperor is very extensive. Article 
VIL provides: ‘‘The Emperor, in consequence of an urgent neces- 
sity to maintain public safety or to avert public calamities, issues, 
when the Imperial Diet is not sitting, imperial ordinances in the 
place of law. Such imperial ordinances are to be laid before the 
Imperial Diet at its next session, and when the Diet does .not 
approve the said ordinances, the government shall declare them 
to be invalid for the future.” And Article LXX provides: ‘‘When 
the Imperial Diet cannot be convoked, owing to the external or 
internal condition of the country, in case of urgent need for the 
maintenance of public safety, the government may take all neces- 
sary financial measures, by means of an imperial ordinance. In 
the case mentioned in the preceding clause, the matter shall be 

*submitted to the Imperial Dist at its next session, and its approba- 
tion shall be obtained thereto.’’ 

In commenting on the ordinance power, Prince Ito admitted 
that of all the provisions of the constitution, those of Article VUI 
presented the greatest number of doubtful points. Seven of these 
questions he resolved by his own fiat, which, in view of the fact 

_ that he drafted the constitution, has all the earmarks of authorita- 
tive interpretation.” These dicta are as follows: (1) An imperial 
ordinance takes the place of law and in consequence is competent 
to effect any matter which may be accomplished by law. (2) If the 


* Commentaries, pp. 10-12. 

” Tatsukichi Minobe, Kempo Tetyo, or Principles of Constitutional Law (Tokyo, 
1927), p. 402; Shinkichi Uyesugi, Kempo Jutsugt (1927), p. 514. 

" Commentaries, pp. 15-17. 
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Diet, at a later time, gives its approval to an ordinance, it con- 
tinues to possess the authority of law without the necessity of 
promulgation. (3) If the Diet refuses its approval, the govern- 
ment is obliged to issue a proclams.tion, daclaring the ordinance 
to have no effect, for it is only br sich proclamations that the 
people are freed froin the obligation of obedience to it. (4) The 
Diet may refuse its approval when it has discovered that the 
ordinance is incompatible with the constitrtion, or that it is lack- 
ing in any of the conditions mentioned ir article VIL, or on the 
ground of some other legislative consideretion. (5) The govern- 
ment must submit all ordinances to she Die: at its next session, or 
else bear the responsibility of a kresach of tae constitution; but as 
to how this responsibility is to be enforced, Ito is silent. Evidently 
this matter will rest in the hands of the Emperor. (6) An ordi- 
nance which has been repudiated by the Diet shall be considered 
to have had effect up to the time of Its repudiation. (7) The Diet 
has no power to amend an imperial ordinance before stamping 
it with its approval. 

The fiat of Prince Ito made clsar many points with reference 
to the ordinance-making power of tze Emperor which otherwise 
would have been obscure. Neverthzless, this is one of the most 
debatable features of the Japansse consticution, and has given 
rise to considerable literature. Whet are the limits of the ordi- 
nance-making power? According to Hozumi, ‘Law and imperial 
ordinance are both the will of the state. No matter whether result- 
ing from the deliberation of an organ as corstituted in the consti- 
tution or emanating from the Emper=r himself, the determination 
of the will of the state establishes the law sonclusively in either 
manner,’”*? This follows from the principle that the Emperor 
unites in himself the ‘‘sovereign power of reigning over and gov- 
erning the state.” Accordingly, Hczumi and Uyesugi hold that 
the competence of the legislature is Hmited to the enumerated 
powers expressed in the constitutioz, while the scope of the Em- 
peror’s ordinance power is unlimited. Minobe, on the other hand, 
contends that ordinance-making is an exception to the legislative 
power, and that ordinances are to be issued only to establish rules 

# Yatsuka Hozumi, Kempo Tetyo (19103, Yol IT, p. 880; Shinkichi Uyesugi, Kempo 
Jutsugt (1997), p. 502. Compare Tomio Nakano, The Ordinance Power of the Japanese 
Emperor (Baltimore, Johns Hopkins University Press, 1928), ch. ili. : 
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and regulations within limited fields.** This exceptional power em- 
braces the entire range of affairs of state. Emergency imperial 
ordinances, in particular, are limited only to times of public stress, 
and theoretically invade the liberty of the subjects as set forth 
in the constitution. The views of Minobe fall far short of the 
classic contention of Jean Jacques Rousseau in the Contrat Social 
to the effect that the legislative power belongs to the people alone, 
and that the executive is strictly confined to carrying out the law, 
namely, the collective will of the community. But Minobe does not 
unduly exalt the parliamentary position of the Diet. In his view, 
the oneness of the sovereignty of the state is not necessarily in- 
compatible with multiplicity of organs. Borrowing the phraseol- 
ogy of German jurists, he holds: ‘‘Die Einheit der Staatsgewalt 
ist nicht unvereinbar mit der Vielheit ihrer Organe.’’™ 

It is often said that the use of the imperial emergency ordi- 
nance is a trick of reactionary ministries under cover of the Em- 
peror’s name to secure legislation in opposition to the known will 
of the Diet. This view, for instance, has been expressed in an in- 
terpellation in the House of Representatives upon the emergency 
ordinance amending the Peace Preservation Law which the Seiyu- 
kai cabinet had issued on June 29, 1928, two months after the ad- 
journment of the fifty-fifth Diet. The ordinance increased the 
` penalties for ‘‘dangerous thoughts,’’ inflicting even death upon 
convicted communists. In the fifty-sixth Diet, the motion to ap- 
prove the ordinance with retroactive effect met bitter opposition. 
Two speeches in the House of Representatives by Takao Saito and 
Sai Taketomi deserve particular attention.” Both speakers 
claimed that the alleged emergency never existed. They also con- 
tended that the ordinance at the time of its issuance was patently 
in conflict with the well-known opinions of the majority of the Diet 
(including the Seiyukai as well as the Minseito), the majority of 
the House of Peers, the leading jurists and professors in the law 
schools, the entire press of the country, and even the majority of 
the privy council. Thus not only the legislative opinion of Japan, 
but also the national forces back of that opinion, opposed the 

n Kempo Oyobi Kempo-shi Kenkyu, or Studies on the Constitution and Oonstitu- 
tional History (Tokyo, 1908), pp. 20-65, 67-128, and his Kempo Setgi (Tokyo, 1928), 
pp. 421-424. 


# Kempo Oyobi Kempo-sht Kenkyu, p. 138. 
# Kwampo gogat, February 8 and March 8, 1929, pp. 176-177, 536-644, 
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ordinance. It was asserted that wher the amendment of the Peace 
Preservation Law was considered by ths Seiyukai cabinet, dur- 
ing the sitting of the fifty-fifth Diet, the ehief of the bureau of 
legislative affairs informed the minister of justice that it would 
be impossible to secure the passage of this amendment in the 
Diet. Thereupon, the cabinet of Premier Tanaka decided to post- 
pone parliamentary action and resort to ar emergency ordinance 
issued after the adjournment oz the Diet. This was done, but al- 
though a majority of the privy council were partisans of the 
Setyukai, it required eighteen days zf diserssion, ten hours being 
in the presence of the Emperor himself, before the council con- 
sented to sanction an ordinanca whick wes so palpably in contra- 
diction to the legislative will. 

Inasmuch as the Diet rejected the argumant of Saito and Take- 
tomi and approved the emergency Imperial ordinance, it may be 
held that the theory advanced by the »pronents of the ordinance 
was also rejected. The doctrines cf Minobe and the new school 
have not yet become the accepted rule in Japanese politics. But 
the advocates of liberalism are attempting to cause them to pre- 
vail. Such episodes as the flouting cf the Diet in 1928, ‘as de- 
scribed-above, are eloquent testimony to th fact that Japan does 
not yet have a parliamentary form of government. 
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Law as it is made by the courts, interstitially as suggested by Mr. 
Justice Holmes, and interpreted in the cases that arise during a year, 
` covers only a portion of the law-making process of the American states. 
Judicial interpretation and judicial legislation are determined largely by 
the types of controversies which arise involving the interpretation and 
application of constitutions and laws, and by the personnel of the courts 
before whom the issues.are litigated.* It is difficult to discover the tenden- 
cies or trends which are in the molding during a decade or more of. legal 
. history; for such a short term as a year, generalizations or conclusions 
may be attempted only with great caution and with well understood 
reservations. 

The significant decisions affecting state constitutional law jn 1931-32 
in the state supreme courts or courts of appeal and in the inferior fed- 
eral courts may conveniently be grouped under the following headings: ` 
(1)' the separation and delegation of powers; (2) the protection of civil 
rights; (3) due process of law and equal protection of the laws; (4) due 
process and public utility regulations; (5) due process and the police 
power; (6) taxation; and (7) miscellaneous decisions.? 


I. SEPARATION AND DELEGATION OF POWERS? 


A Montana act approved by the people providing for the issuance - 
.and sale of more than two millions of dollars of state bonds was held 
void on an injunction to prevent their issuance because the act dele- 
gated to future assemblies the duty of creating a sinking fund. The 
clause that ‘‘there shall be levied annually upon all property in the 
state subject to taxation an ad valorem tax upon each dollar of assessed 
valuation of such property sufficient to pay the interest accruing on said 
bonds and to provide an adequate sinking fund for their redemption”’ 

was deemed inadequate to meet the constitutional requirement that ‘an 


Bee Jerome Frank, ‘‘Are Judges Humant,’ 80 Univ. of Pa. Law Bev. (Nov. 
and Dee., 1931), 17, 238. 

31 am indebted to Mr. John L. Towne, research assistant in political science, for 
aid in selecting’ the câses to be considered in this article. Certain cases which normally 
come within the scope of the article will be discussed in a summary and analysis of 
decisions relating to American administrative law in 1981, by Marshall E. Dimosk, 
in the October number of this REVIEW. 

* See this Review, Vol XXIII, p. 689, and Vol. XXV, p. 662. 
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act authorizing the issuance of bords must provide for a levy of a tax 
to cover interest and extinguish the principal“ | 

The movement for the organization xf a state bar with broad adminis- 
trative and discretionary powers cver its members® received a setback 
in a decision of the supreme court ci New Mexico. Provisions of the 
New Mexico act, conferring authority on the board of commissioners 
of the state bar to suspend or disbar attorre”s, were held void because 
such a proceeding was deemed a strictly jrdicial function which could 
not be delegated to the board.® The remainder of the. act was held valid, 
and the license fee imposed was approved by virtue of an attorney’s 
status as a member of the legal profession. Ihe state bar acts usually 
confer rather broad powers of disciplire on the state organizations, with 
authority to receive and investigate complaints, conduct hearings, and 
take appropriate disciplinary action by puklic or private reprimand, 
suspension, or disbarment. In Utan axd Idaho, the findings and recom- 
mendations of the state board are mede to the supreme court for ap- 
propriate action. The statutes of Nevada and California have been in- 
terpreted as conferring similar auth=rity orly on the board. This in- 
terpretation has avoided the objection which resulted in checking the 
powers of the New Mexico board.” 

A new problem arose in Wisconsin when an attorney was suspended 
by the supreme court for two vears and ordered to pay the cost of 
the proceedings. He refused to pay tie costs assessed and conducted a 
campaign against the board of state bar commissioners and against the 
judges who decided adversely in his ase. As a result, a bill was passed 
by the legislature and signed by the governor authorizing the suspended 
attorney to exercise all the rigats and privileges of a licensed member 
of the bar. The supreme court, reviewing ths control exercised over the 
bar in England and in the United States by the courts and the legis- 
lature, concluded that though the legislaturs may establish educational 
or moral qualifications for admissior to the bar, the authority to ad- 
mit persons to the practice of law belongs to the courts. Therefore the 
above act was declared void as an encroachment on the judicial power 

4 Harrin v. Erickson, 2 P. (24) 296 (Sept, 1931). 

s See G. W. Adams, ‘‘The Self-Governing Bar,'’ in this REvIEwW, Vol. XXVI, 
p. 470 et seq. 

SIn re Gibson, 4 P. (2d) 643 (Sept, 1931); sea also In re Bruen, 172 P. 1162 
(Wash., 1918), holding that the inkerent power of the supreme court to admit at- 
torneys to practice necessarily includes the power to disber. 

™ See In re Shattuck, 279 P. 998 (Gal, 1929): Olark v. State Bar of California, 
4 P. (2d) 944 (Nov., 1931); In re Seott, 292 P. 291 (Nov., 1930); State Bar of 
Oklahoma v. McGhee, 298 P. 580 (1921). The Nevada act was upheld because, it was 


declared, the court examines the record anew, reviewing the facts and the law. Cf. 
Adams, op. cit., 497-481, and 15 Minn, Law Rev. (June, 1931), 814, 
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to fix additional qualifications for attorneys, and also because it violated 
the constitutional inhibition against special legislation. Condemning the 
conduet of the attorney following his suspension, the court acceded in 
part to the legislative wish by agreeing to the restoration of his license 
upon the payment of the costs assessed in the original proceeding." 

Nebraska passed an act whereby in case of insolvency of a state bank 
the general depositors, subject to prior liens for taxes, were to have a 
first lien on all assets of the bank. Despite this act, recovery was allowed 
on a deposit which was held to have created a trust, as a preferred claim 
upon the general assets of a bank. The act was denied validity, as ap- 
plied to the facts of the case, because, it was held, it would prevent 
the exercise of chancery powers conferred upon the courts by the con- 
stitution. Legislatures may not interfere with the inherent powers of 
courts established under the authority of the constitution.® 

When West Virginia made the governor a member of the public service 
commission to investigate the effect of any proposed development of 
water-power upon railroads and municipalities and upon the develop- 
ment of natural resources, with an appeal from the decision of the com- 


` mission to the circuit court for a trial on the record and upon any ad- 


ditional evidence, the act was declared void. Provisions in the law which 


authorized the commission.to consider the development of natural re- | 


sources from ‘‘the standpoint of the state as a whole.and the people 
thereof,” and to consider ‘‘what the public convenience requires,’’ in- 
dicated, in the opinion of the court, that legislative duties were dele- 
gated to the governor and to the circuit court.*° In view of the extra, 
ordinary mingling of powers in many public utility acts, this reasoning 
seems reminiscent of the opinions of the courts several decades ago. 

The modern trend to permit a rather liberal overlapping of powers 
in order to aid the movement for more effective administration of local -` 


‘government is apparent in the approval of the Florida budget commis- 


sion act. With the qualification that judicial review is preserved when 
private rights are involved, the court sanctioned the authorization under 


* State v. Cannon, 240 N.W. 441 (Jan, 1932). Cf. also State v. Cannon, 221 N.W.. 
608 (1928), holding that the supreme court has inherent power to disbar attorneys 
in the exercise of ‘original jurisdiction, deferring to statutory regulation of the 
matter out of comity, and 226 N.W. 385 (1929). In State Board of Law Examiners v. 
Phelan, 5 P. (2d) 263 (Nov., 1931), the sepreme court of Wyoming held a law valid 
providing for the right of trial by jury in disbarment proceedings as not intent ering 
with the inherent power of courts. 

° State v. Farmer’s State Bank of Polk, 237 N.W. 857 (July, 1931). See Mich. 
Law Rev. (Mar., 1932), 778, note 30. | 
* Hodges v. Public Service Commission, 169 S.E, 834 (ne 1931). See also 18 
Virginia Law Kev. (Jan. du 815. 


STATE CONSTITUTIONAL LAW IN 1931.32 663 


the act of an administrative board to determine what are reasonable ex- 
penditures and to fix the salaries of employees and deputies.* But, mind- 
fal of the limitations imposed by the requisements of due process of 
law, arbitrary power may not be delegated to administrative officers.?* 

A local option law, known as the “Park Act,’’ which had been on 
the statute book of New Jersey jor thirty yeers, came under the ban of 
the state supreme court. The propose. that “it shall not be submitted 
to the voters of any county for accep-ance 5r rejection, unless, and un- 
til, the board of chosen freeholders of 3cch santy have by resolution so 
determined and provided” was eondemmed because the act could not 
take effect unless through the exercise ot a diicretion, or of a will inter- 
vening between the legislature and th2 votar? 

The delegation of discretionary power to administrative officers can be 
upheld only when reasonably definite standards are prescribed for admin- 
istrative action. Thus a securities a% requiring brokers’ bonds with 
terms and in a form to be approved Ly the secretary of state was held 
void for failure to fix standards of rualificetions or fitness for appli- 
cants.# And a statute imposing on putliz utilties the cost of their regu- 
lation, and permitting the public service commission to exempt a util- 
ity from the expense of an investigation when public interest requires, . 
did not appear to involve a delegatior of legislative power.” 

A municipal ordinance which required licenses for, and regulated the 
operation of, magazines for storing inflammable oils was held void as 
a penal ordinance because no reasonable safety specifications were pre- 
scribed. The requirements that premies be kept in ‘‘a safe and proper 
manner’’ and ‘‘shall not be permitted to become or remain defective, 
hazardous, or dangerous’’ were regarded as likely to lead to arbitrary 
discriminations in the process of enfoz>ecemen~.'® 

The types of special and local acts now 1suallv prohibited by state - 
constitutions continue to engage the attention: both of legislatures and of 
the courts. Thus a statute directing tke county treasurer to pay cer- 
tain persons amounts they paid as screties ir. satisfaction of bail bonds 


u Sparkman v. County Budget Commission, 1237 Sc 809 (Oct., 1931). 

3 Mayhew v. Nelson, 178 N.W. 921 (Dec., 1931), vciding an Illinois law regulating 
payment to, and hours of, laborers and mectanies employed under contract for pub- 
lie work. See Nat. Mun. Rev. ( Mar., 1932), 238, note 21. 

3 McCarthy v. Walter, 166 A. 772 (Cct., 1931). 

“People v. Beckman and Co., 179 N.E. 485 (Fez. 1932). See also People v. Stan- 
ley, 9 P. (2d) 288 (Colo., Feb., 1932), for sbjectiors to a statute requiring the in- 
spection of cantaloupes and melons. 

18 Wisconsin Telephone Co. v. Publie Serv-ce Coma., 24) N.W. 411 (Jan, 1932). 

4 Edwards and Broune Coal Co. v. City cf Sioux City, 240 N.W. 711 (Ia, Feb. 
1932), 
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was refused enforcement,” and an attempt to classify cities so as to af- 
fect only two cities of the state was found cue. as a local and 
RES law.78 


IL PROTECTION OF CLV, RIGHTS 


The proscription of opinions and the prosecution of those belonging 
to radical groups were continued in a case involving an indictment under 
the Oregon eriminal syndicalism law. An attack on the validity of the 
law was unsuccessful, and an indictment of an illiterate Russian im- 
migrant who had ‘lived in this country nineteen years was sustained, 
' under a statute making it a felony to have membership in an associa- 
tion which advocates political or industrial change by violence. Mem- . 
bership in the Communist party was held a sufficient basis for the con- 
viction. A great deal of testimony in the form of propaganda was in- 
troduced into the record in order to prejudice the jury, there being no 
definite evidence of attendance at any meeting at which violence was 
advocated. Three justices dissented, Justice Belt commenting as fol- . 
lows: ‘‘The criminal syndicalism act was enacted during the late World 
War as a sort of emergency msasure. To extend its application to a 
poor, ignorant sewer digger who entertains erroneous ideas concerning 
governmental affairs and to imprison him in the penitentiary for a period 
of ten years, is, in my opinion, not in keeping with the proper adminis- 
tration of justice. Throughout the centuries, jails have never been able 
to kill ideas. It is doubtful if they can do so in this modern and turbulent’ 
age,’ 718 

An unusual application of the constitutional privilege against self-in- 
crimination was made by the New York court of appeals in an opinion 
by Chief Justice Cardozo in connection with the committee established 
by a joint resolution to investigate the administration and conduct of 
the departments of the city of New York. A party called by the commit- 
tee to testify regarding the practice of the division of fees with political 
leaders refused to answer certain questions and was held for contempt, 
first by the committee, and then by the supreme court. Sections of the 


# State v. Stone, 139 So. 828 (Ala, Jan., 1932). See also State v. County of 
Mower, 241 N.W. 60 (Minn., Feb., 1982). 

# Ward v. State., tbid., 416. | 

State v. Boloff, 4 P. (24) 326 (Oct, 1931). For similar dedans see State v. 
Hennessy, 195 P. 211 (Wash., 1921); State v. Moilen 167 N.W. 345 (Minn., 1918); 
Commonwealth v, Widovich, 145 A. 295 (Pa., 1929). In Commonwealth v. Lazar, 
157 A. 701 (Dec., 1981), a communist was convicted under the Pennsylvania sedition 
act and a doctrine of ‘‘eonstructive sedition’’ was announced in the contention that 
the intent to use force or to destroy government may be inferred. For a criticiam 
of the Boloff decision, and for citations to other cases, see Hare. Law Rev. (Mar., 
1982), 927, note 45. 
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penal code provide immunity for testimony relating to bribery and cor- 
ruption, but such immunity is limited to the offering or giving of a 
bribe, and does not cover conspirazy <= give or offer a bribe. The con- 
stitution, maintained Chief Justice Cardozo, protects from the ‘‘reason- 
able possibility of prosecution,” and since the party is still liable to in- 
dictment under the criminal laws of the state, he cannot be compelled 
to testify. 

The section of the joint resolucion providing for the investigating 
committee, which aimed to exterd the immunity privilege for the wit- 
nesses called, was held void as an attempt by resolution to wipe out 
the criminal laws of the state. The legislature cannot suspend the erimi- 
nal laws as to a person or a class of persons. Concluding his opinion, 
Chief Justice Cardozo said: ‘‘We are not unmindful of the public in- 
terests, of the insistent hope and need zhat the ways of bribers and cor- 
ruptionists shall be exposed to an indignent world. Commanding as 
those interests are, they do not supply us with a license to palter with 
the truth or to twist what has been written in the statutes into something 
else that we should like to see. Historie liberties and privileges are not 
to bend from day to day ‘because pf seme accident of immediate over- 
whelming interest which appeals to tha feelings and distorts the judg- 
ment,’ 730 

Justice Pound dissented in part, objecting to the range of immunity 
accorded by the majority opinion. The supreme court of Ilinois gave a 
similar decision on the immunity privilege in a bribery case when it 
held that the ‘‘witness, by reason of cireumstances apparent to him 
though not to anyone else, may have reasonable ground to apprehend 
danger from his answer, and that latitude is given the witness in judg- 
ing for himself the effect of any pertienlar question.” ’™ 

The tendency to waive jury trial in criminal cases is raising some dif- 
ficult questions, particularly in the light of the traditional and well es- 
tablished modes of criminal procedure. A party, who on his own behalf 
and by his counsel waived a jury and moved that the cause be heard 
-by the court without a jury, being tried and convicted by a jury due 
to the objections of the state’s attorney, sought a reversal of the convic- 
tion. It was argued that jury trial as zuaranteed by the constitution is 
a personal right, and as such must be dispersed with if the plaintiff re- 
quests. Following a review of the history of jury trial, and of the prac- 
tice in other states regarding the waiver of jury trial, it was held that 
the thing guaranteed to the individual is not the right to waive a jury. 


= Doyle v. Hofstader, 177 N.E. 489 (Ang., 1931). 
x People v. Rockola, 178 N.E. 884 (Oct., 1331). a IN. Law Eev. (Feb. 1932), 
784, note 25. 
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trial, but the right to have such a trial. The fact that he may consent 
to waive the right so preserved to him does not give him the right to 
say that the prosecution shall be bound thereby. There is, continued: the 
court, no good reason, in the absence of a statute, to hold that a right 
to waive a jury trial means a right-to deprive the prosecution of it.?? In 
a vigorous dissent, three justicés claimed that the majority view enables 
the state to nullify the choice of the accused and reduces his power to 
waive a jury to a shadow. 


A rather meticulous type of interpretation was followed by the Cali- : 


fornia court which decided that the statute conferring on the industrial 
accident commission jurisdiction to award compensation for injuries to 
artificial members -was void. Previous. decisions held the procedure proper 
to provide medical and surgical treatment, including artificial mem- 
bers. The commission’s jurisdiction was limited, said the court, ‘‘to 
compensate workmen for injury or disability incurred by them, and not 
for. injury to ‘personal property;’’ the disability must be to the person 
or to the natural body.* Upholding the validity of the section of the 
statute involved, the supreme court reversed this decision and remanded 
the ease to the commission for further proceedings.” 


I. DUE PROCESS OF LAW AND THE EQUAL PROTECTION OF THE LAWS 


Objections were raised to a Montana blue sky law on the ground that 
in the ‘revocation or cancellation of a permit to sell securities it did not 
provide for notice and hearing. The chief contention was that the sec- 
tion of the act which authorized the revocation of a permit ‘‘at any time 
the investment commissioner for cause to him sufficient,’’ or when a per- 
mittee was conducting his business in an inequitable manner, violated 
the due process of law clause. The plaintiff in this case was accorded a 
hearing; but since the statute did not provide for notice and hearing, 
the act was declared void. The failure to fix a standard for business 
“being conducted in an inequitable manner’’ was also considered de- 
fective”! District Judge Bourgtin, dissenting, could see no substantial 


difference between the Montana act and other blue sky laws sustained ' 


by the supreme court.** Many commissions, federal and state, it is ob- 


= People v. Scornavache, 179 N.E. 209 (Feb., 1938). 
= See County of Los Angeles v. Industrial Accident Commission, 261 P. 295 (1927), 
* Pacific Indemnity Co. v. Industrial Accident Commission, 5 P. (2d) 1 (1931). 


* # Pacifle Indemnity Oo. v. Industrial Accident Commission, 11 P, (2d) 1 (April, 


1932). . 

* Investor’s Syndicate v. Porter, 52 F. (2d) 189 (Aug., 1981). 

# Hall v. Geiger-Jones Co., 242 U.S. 539 (1917); Caldwell v. Sioux Falls Stock 
= Yards Co., 242 U.S. 559 (1917); Merrick v. Halsey and Co., 242 U.S. 568 (1917). 
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served, are vested with more or less power to do wat legislatures might 
do, to stipulate conditions and determine standards of -quality, value, 
and reasonableness for purposes of Eusiness and regulation, and the 
statutes of this kind have usually bean assailed in vain. 

A statute declaring the manufacture and sele of ice a public business 
and requiring a license for the operet-on of an ice plant was held un- 
constitutional, such business not being affected with a public interest 
to such an extent as to limit the number of persons engaging in it.” 
On the authority of Wolff Packing Co. +. Court of Industrial Relations,” 
Tyson and Bro. v. Banton, and Wiliams v. Standard Oil Co." it was 
the opinion of the federal circuit court cf appeals that the state law was 
beyond the state police power.*? 

The proration system for the reguletion ana limitation of the produc- 
tion of oil and gas has resulted in a considerable amount of litigation. 
When the railroad commission of Texas put into effect an order requir- 
ing a drastic reduction in output so as to bring it into relation with the 
market demand, and the authority of the commission was sustained by 
the state courts, Judge Hutcheson, sveasxing for the federal cireuit court 
of appeals, held the order void.2* Denying tha: authority was delegated 
to the commission to issue such an orcer, he observed: ‘‘Certainly when 
a subordinate body like the railroad 257 mission of Texas undertakes as 
here to deal in a broadly restrictive way with the right of a citizen to 
produce the oil which under the law of this state he owns, it must be 
prepared to answer his imperious query, ‘‘Is à not lawful for me to do 
what I will with mine own,” by poirting to a clear delegation of legis- 
lative power. This must be found, no in the recitative portions of its 
orders, for the commission may not more than any other agent, lifting 
itself by its bootstraps, supply, by claiming, th2 power it does not have, 
but in the statutes themselves, waich hsve Head, which control, and 
which are the source of the commissiar.’s power.’ 

However, on the authority of the Sczreme Court decisions in Ohio 


4 


#The corporate commission had previctely regulated adequate service, honest 
weight, and purity, as well as the price, of iee, and this authcrity was upheld by the 
state supreme court in Oklahoma L, and P. Oc. v. Corporation Commission, 220 P. 
54 (1923). 

» 268 U.S. 522 (1923). 273 U.S. 418 (7927). 1278 U.S. 235 (1929). 

æ Southwest Utility Ice Co. v. Liebmann, 62 F. (2d) 849 (Ang., 1931). For af- 
firmance of this decision and a dissent by Jnaties Brandeis, see 52 S, Ct. 37L 

# Mecmillan v. Ry. Comm, of Texas 51 F. 72c) 400 (July, 1931). The state legis- 
lature, in special session, passed a new conservation bill, Aug. 12, 1931, expressly 
prohibiting the commission from limiting proCuction to the ‘‘existing market de- 
mands, ?? 
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Oil Co. v. Indiana,“ tending to protect thé correlative rights of pro- 
ducers in a common pool, and Walls v. Midland Carbon Co. support- 
ing the interests of the state in insuring a supply for preferred uses, 
the district court sustained the Oklahoma proration statute.*® The pro- 
visions of the act define waste to include economie waste and waste in- 
cident to production in excess cf ‘‘reasonable market demands,’’ Hach 
operator’s production from a common source of supply is limited accord- 
ing to the ratio which the total capable well production bears to the . 
total capable well production of all the operators of that common soures. 
The corporation commission is authorized to ascertain facts and make 
rules and regulations, subject to review by the state supreme court." To 
the majority of the judges ofthe lower federal court, the publie interest 
should be given dominant consideration under present. conditions in- 
the oil industry. Judge Kennamer, dissenting, claimed that the state law 
results in taking one man’s market and giving it to another, and that 
too severe penalties were inrposed for waste in production or proadeuon 
` in excess of market demands.™ 

Justice Hutcheson did not leok with favor upon another Texas law 
prohibiting the operation on the public highway of vehicles carrying ten 
bales of uncompressed cotton, The act was declared to establish an un- 
reasonable classification, to embarrass and restrict a legitimate business, 
and to interfere with the right of one of the public to haul his goods 
over the highways.” But the provisions of the motor vehicle act of the 
state of Texas regulating the size and weight of trucks-was upheld by the 
federal courts.f° - 

Courts continue to condemn statutes which contain exemptions or dis- 
eriminations deemed unreasonable. A Kansas law providing for the regu- 
‘lation of motor vehicles on the highways was invalidated on the ground 
‘that producers’ delivery of live-stock and farm products to and from 
markets were exempted from its provisions.“ On a similar basis, a rev- 
ocation of a license or permit was held invalid when others under 

) 3l 

“177 U.8. 190 (1900). | 

#254 U.S. 800 (1920). See also Sandini Petroleum Oo. v. Superior Court, 52 8. 
Ot. 108 (1981), and 18 Amer. Bar Asso. Jour. (Jan. 1982), 879. 

“Champlin Refining Co. v. Corporation Comm., 51 F. (24) 823 (Aug., 1931). 

"Of Harv. Law Rev. (Jan., 1932), 557, note 45. 

™See decision of supreme court in Ohamplin Refining Co. v. Corporation Commis- 
gion, 62 B. Ot. 559 (1932), sustaining the decision of the lower court except as to 
certain penal sections of the act. 

MecLeaish v. Binford, 52 F. (24) 151 (Aug., 1981). 

“Sproles v. Binford, 56 F. (24) 189 and 52 8. Ct. 581 (May, 1988). 

“Louis v. Boynton, 68 F. (2d) 471 (Oct, 1931). 
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similar circumstances were permitted to eortinue doing business? But 
_ @ Pennsylvania act imposing a tax on life insurance companies excepting 
mutual benefit companies was deemed uncb:ectionable because the clas- 
sification was based on a reasonable istinction.* 


IV. DUE PROCESS AND PUBLIS UTILITY REGULATION 


, The state of Texas attempted an experiment in declaring that the 
business of operating a motor carrier of prcperty for hire on the high- 
ways of the state is a business affsct=d with a puklie interest. Such com- 
mon and contract carriers were subjected tc reguletion under the general 
supervision of the railroad commission. Amang the matters to be regulated 
under the law were the competence of drivers, security from personal 
injury, hours of service for drivers. inspection cf equipment and load 
earried, and classification of highways .as to congestion. The act pro- 
hibited the right of engaging in the susmess except under franchise, a 
franchise to be granted only when -Łe conditions of the transportation 
system warranted. All common and zortract carriers for hire were sub- 
ject to regulation of rates—the min¢mam retes not to be less than the 
charges of common carriers. Justic: Hutch2son, criticising the ‘‘over- 
emphasis of the common law stetus’* in earlier opinions relating to such 
regulations, upheld the law, including the strongly contested provisions 
authorizing the commission to maintam ‘‘a dependable transportation 
system for the state” and to granz or refuse 8 permit upon consideration 
of the whole transportation and traffi2 structure of the state. The claim 
that the legislature cannot conver, a zantract carrier into a common car- 
rier was denied.“ 

“ Evansville v. Gaseteria, 61 F. (2d) 282 (June, 1631); Whitney v. Watson, 157 A. 
78 (Nov., 1931). 

a Commonwealth v. Girard Life Ina, C=. 158 A. 262 {Jan., 1932). A city may 
not by ordinance prohibit prostitutes from sppearing on the streets or-in public 
buildings, because it unduly restricts their -ights and liberties. Though committing 
offenses against the decencies of society and she prevailing code of morals, they are 
entitled to the equal protection of the laws. Stata 7. Ashe, 161 B.E. 709 (N.Car., 
Jan., 1982). 

“Stephenson v. Binford, 53 F. (2d) 605 (Z931). See dissenting opinion of D. J. 
Kennerly claiming that the Texas act is sim az to she acts of Michigan, Washington, 
California, and Florida, which were de:lared void by the Supreme Court in Michi- 
gan v. Duke, 266 U.S. 570 (1925); Bucx v. Kuykendall, 267 U.S. 307 (1925); Frost 
Tracking Co. v. R.E. Comm., 271 U.S. 583 ©1926); Smith v. Cahoon, 283 U.S. 553 
(1931). The Supreme Court has no lookei favorably upon the requirement for 
private carriers of a certificate of public evrvenience and necessity. Cf, 45 Harv. 
Law Rev. (Jan., 1932), 588. See aleo Contnanta Baking Co. v. Woodring, 55 F. 
(24) 347 (Dec., 1931), upholding a Kansas ect regulating private and contract car- 
riers for hire, 
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A Washington act regulating automobile transportation companies 
and requiring certificates of convenience and necessity was upheld, 
though similar. statutes. were held void by the federal Supreme Court. 
It was claimed that a clause of the act excluded strictly private carriers, 
and hence did not render it liable to the objections which resulted in 
declaring other acts void.# In considering an application for a certificate 
of convenience and necessity to operate a motor coach line under an I- 
linois law, it was held that the review of the commission’s order is 
limited to the question of jurisdiction and ‘‘whether the order has sub- 
stantial foundation in the evidence and whether any substantial right 
has been infringed.’’** Findings of fact will not be disturbed if there 
is substantial evidence for an order.’ If a fair hearing is accorded, and 
theré is substantial evidence, an order relating to a certificate of public 
convenience will be considered conclusive on all parties concerned. Judi- 
cial review in such instances is limited to a determination whether ‘‘the 
procedure followed contravenes those principles of fairness and justice - 
required by due process of law, or that the administrative body has ex- 
ceeded its jurisdiction.’** A new criterion for the review of administra- 
tive action has been announced by the Supreme Court of the United ` 
States. The doctrine announced in this case is likely to result in a modi- 
fication of the practice now prevailing in state courts relative to certain 
phases of the review of administrative procedure. 

A public service commission may not fix a minimum gas rate hat a 
utility seeks to lower rates for the purpose of self-preservation on ac- 
count of the joint occupancy with a rival of a field which can reasonably 
support only one. District Judge Bourquin, speaking of the ‘‘inalienable 
right of self-preservation,’’ with the concurrence of two other federal ` 
judges, reversed the decision of District Judge Leiper upholding the 
right to fix minimum rates,®° regardless of a Montana statute granting 
. the public service commission such éuthority. A state may limit the num- 
ber of utilities operating in a field, but it may not prevent the survival 
of the fittest through the right of competition. The Interstate Com- 

“State v. Inland Forwarding Corp. 2 P. (24) 888 (Sept. 1931). 

* Chicago, B. and Q. E Co. v. DL Commerce Comm, 178 N.E. 157 (Oct., 1981). 

“Of, also Southside Transp. Co. v. Ocmmonwealth, 161 8.E. 895 (S. Car., J an., 
1982 

on Judge Hollzer, in Ashbury Truck Co. v. By. Comm. of Qalif., 52 F. (24) 
263 (Aug. 1931). 

“See Crowell v. Benson, 52 8. Ot. 285 (1932), and article by John Dickinson, 
‘{Crowell v. Benson: Judicial Review of Administrative Determinations of Ques- 
tions of ‘Constitutional Fact’,’’ 80 Unis, of Pa. Law Rev. (June, 1982), 1055. 

© Great Northern Utilities Oo. v. Publie Service Comm., 293 P. 294 (1930). 

, “Great Northern Utilities Co. v, Public Service Comm. 52 F, (2d) 802 (Aug. 
1931). Gf. 80 Univ. of Pa. Law Rev. (Feb., 1982), 602. 
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merce Commission has been denied the authcrity to fix minimum rates, 
but the state courts have frequently opheld =his power.®? On the other 
hand, the decision of a public service zcmmission, which after an elabo- 
‘rate process of valuation prepared an experimental schedule of gas rates 
reserving the right to make changes at any time, was held reasonable." 

In a contest of the city of Milwankse with the state railway commis- 
sion, the commission’s order including in the street railway’s single-fare 
zone suburban area served by the urban system was held reasonable, but 
an order fixing rates and fare zones so as no: to allow a fair return on 
the value of the railway property, ead necessitating the using of the 
company’s electric utility earnings to meet a daficit in railway operations, 
was held void as unreasonable and confiseatory."® 

The Montana supreme court, revers 1g in part an earlier holding, de- 
clared that the railroad comm‘ssion'’s detarminacion that an existing 
tariff is unreasonable cannot affect the rates theretofore paid thereunder, 
end that neither the shipper nor the railroad has a right of reparation 
with respect to rates paid if they were previcusly fixed by the commis- 
sion.** Rates according to the -Montane -aw are not voluntary rates ini- 
tiated and filed by the carriers; hence the power of the Interstate Com- 
merce Commission to declare a rate tmreasorable or discriminatory re- 
troactively, and to award reparation, wes hald inapplicable to state law 
and procedure.’ 


V. DUE PROCESS AND THE POUICE POWER 


On the authority of Tumey v. Onio,™ the action of city commissioners 
was attacked because in establishing a sewer district outside of the 
municipality the commissioners had rezcived s per diem and percentage 
of the entire cost. The mayor in tke Tamey Case received $12 for hear- 
ing misdemeanor cases, the fees being allowed on y in case of a judg- 
ment against the defendant. Chief Jus-iee Taft, for the Supreme Court, 
maintained that officers acting in a juc-cial or quasi-judicial capacity are 
disqualified by interest in the controve-sy. Eu: since the Supreme Court 


“For citation of cases, see 10 N. Car. Law rev. (April, 1932), 318. 

“State v. Public Service Commission, 47 S.W. (2€) 102 (Mo., Nov., 1931)! 

4 City of Milwaukee v. Ry. Comm, 240 NY. 166 (Jan., 1982). The federal hold- 
ing in United Railways v. West, 280 U.S. 234 (1930), was cited and followed. 

#5 Doney v. Northern Pacific Railway Co. 139 P. 485 (1862). 

“Montana Horse Products Co. v. Greet Northern Ry. Ca. 7 P. (2d) 919 (Feb. 
1932). . 

* Seo opinion of Justice Roberts ia Arizona Grocery Co. v. A.T.S.F. Ry. Co., 52 
8. Ct. 188 (Jan, 1932). Justices Holmes anc Brardéds dissented from this epinion 
and judgment, and approved the reasoning œ Justices Hutcheson in Eagle Cotton 
Oil Co. v. Southern Railway Oo. 51 F, (21) 445 Guy. 1981). 

9273 U.S. 510 (1927). 


672 THE AMERICAN POLITICAL SOIENCH REVIEW 


did not declare the judgment in the Tumey Case void, the state supreme 


court, by a divided vote, concluded that the judgment was only declared ‘ 
to be voidable. Other state courts haye followed this ruling, adopting the | 


view that a judgment is valid even if a judge is disqualified. 

Though the establishment by the commissioners of a sewer district was 
not justified as a health measure, and was a flagrant abuse of power and 
a violation of trust imposed, since it was intended to promote the plotting 
and sale of lots in a district comprised of farm lands used exclusively 
for agricultural purposes, their action was held valid." Despite the bad 
policy and unwisdom of the commissioner’s conduct, innocent. bond- 
holders must be protected, and che taxpayers must suffer for choosing 
wrong officials as their agents. Justices Allen and Robinson dissented 
because, in their opinion, the tax to pay for the bonds was not levied 
for a public purpose. They protested against the decision of the ma- 


jority in reversing a former judgment) in order to protect the vonakoli: 


ers in this case. 
Kentucky reënacted in 1926 a Sunday prohibitory law modeled after 
the statute of 29 Charles H, with exemptions applicable to railroads, 


me 


boats, and street cars, and to amateur sports and athletic games. An ` 


operator of a motion picture theatre, convicted for violating the act, 
contested the validity of the law and the inequality of its enforcement. 


The discriminatory features of the law were not regarded as affecting ` 


its validity, and the failure to enforce its provisions upon other associa- 
tions and individuals disobeying it was thought to be no excuse for its 
violation. The penal sections of the act included a proviso that every 


person employed in violation of the law should be deemed a separate of 


fense. Hence an mdictment for three offenses, employing on three oc- 


casions 11, 9, and 7 persons, was held erroneous as the state should have: 


instituted 27 indictments. Thus an indictment for a violation of the 
statute was dismissed for improper procedure. Three justices disagreed 
with this strict interpretation of zhe language of the act and the humane 
spirit which perhaps prompted its application.” 

The principle which the courts have interpreted as an implication: of 
the ‘‘due process” and ‘‘equal protection”? phrases, that the legislature 
may not pronounce an innocent act criminal when the public health, 


safety, or welfare is not interfered with,’ was applied by the Illinois ` 


supreme court. No justification eculd be found for a ‘‘filled milk”? statute 
prohibiting the manufacture or sale of milk products containing any 


œ State v. Board of Commrs. of Allen Co. 177 N.E. 371 (Ohio, June, 1931). 

“Strand Amusement Oo. v. Commonwealth 48 S.W. (2d) 321 (Nov., 1931). 

“Weaver v. Palmer Bros. Oo., 270 U.S, 402 (1926), invalidating a Pennsylvania 
statute preventing the use of shoddy in the manufacture of bedding. . 


~~ 
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fat or oil other than milk fat, as applied to a manufacturer of evapo- 
rated milk using cocoanut oil. The u33 of eo-oanut oil being permitted 
in the manufacture of oleomargerine, and its wholesomeness for certain 
purposes being admitted, the legislatare was denied the right to, inter- 
fere with the calling or to invade the propertz rights concerned.* 

The wide latitude frequently accorded to -egislatures in the exercise 
of the police power was indicated in zae epproval of the amendment to 
an act relating to citrous fruits, making it a 2riminal offense to use ar- 
senical sprays on bearing citrous trees. Rules and regulations issued by 
the commissioner of agriculture under this an.endment directing inspec- 
tors to go upon the private property 3f persons where they have reason 
to believe citrous fruit has been sprayed w-tl arsenic spray and to de~ 
stroy the property, it was held, must be construed strictly and be based 
upon express statutory language. Wich certain designated exceptions, 
the court supported a broad grant of tke polce power within which to 
pass laws to foster, promote, and protest the Gtrous fruit industry.” 

` Though consent provisions in zoning 5rdinarces have usually been held 
invalid,** a section of an ordinance permitting the use of property in a 
commercial district for a gasoline stefion, with the written consent of 
a majority of all property owners fronting >n the same block: within 
eighty feet of the site in question, was upheld. Such a consent provision 
was thought to be merely a limited delegation cf authority or discretion.” 
But a zoning ordinance providing for a siae-yard set-back on a corner 
lot contiguous to a residence district, tte width of the yard varying with 
the width of the corner lot, was held yoic.** - 


VI. TAXATICN 


Many cases were passed on during the year relating to the taxing 
power of the different divisions of state government, but not many of 
them involved matters of more then keal intzrest. Among these, a few 
are worthy of brief mention. The notes of a municipality for stock in a 


a People v. Oarolene Products Co. 177 N.E. 698 (June, 1931). 

ST, Maxey, Inc. v. Mayo, 189 So. 121 (Fla, Jan., 1933). 

“See Washington v. Roberga, 278 U.E. 16 (1828). 

“= Appeal of Perrin, 156 A. 805 (Jure, 1831). The reasoning of Cusack Co. v. 
Oity of Chicago, 242 U.S. 526 (1917), was ccrsiderei 13 controlling in this case. See 
this Review, Vol. XXH, p. 632. 

“Holden Co. v. Connor, 241 N.W. 915 (Mish, Ar. 1932). Justice Potter, speak- 
ing for the court, adopted and defended the dictum attributed to Supreme Court 
Justice Butler that we have ‘fa government -nstituted principally for the protection 
of property.’’ The clief justice and twc associate jrstices disagreed with the ma- 
jority opinion and defended the view taat other va-ues, including æsthetic inter- 
ests, deserve protection as well as property, azeording wo the common law concepts. 
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proposed silk-mill were held void, since their liquidation involved the 
exercise of the taxing power for an object not essentially public. The 
argument that the owners of the bonds are bona fide holders for value, 
and that the recitals in the bonds were equivalent to an official represen- 
tation that every requirement of the law was complied with, was refuted 
by the contention that if the municipality has no statutory power to is- 
‘sue the bonds it cannot be stopped by a recital in them from a its 
lack of power. 
- The supreme court of South Dakota rendered an advisory opinion ap- 
plying the doctrine of publie purpose for taxation. The governor sought 
the advice of the justices as to whether the legislature could appropriate 
feed or money for caring for live-stock during the winter. It was pro- — 
posed to divert to this object funds now on hand raised by the gasoline 
tax or funds raised by additional taxation: The South Dakota constitu- 
tion provides that ‘‘taxes shall de levied and collected for publie pur- 
poses only.’’ Following the reasoning of Cooley* and the earlier cases in 
other states, the court was of the opinion that the legislature could 
‘not constitutionally appropriate money for the suggested purposes."° 
Recent decisions have supported legislative authority to relieve group 
distress. ma 

It seems that a statute autharizing the use of county funds to ad- 
vertize community resources was carried too far in the attempt to enter 
into a contract for the establishment of a private broadcasting station. . 
The section of the constitution called into service to prevent such'a 
laudable object. was the prohibition against the granting of ‘‘public 
` money or things of value in aid of, or to any individual, association, or 
corporation. 73 

The attempt of the ra to eheck the commonly-resorted-to attempt 
to evade inheritance taxation by gifts in contemplation of death, and 
transfers, in trust or otherwise, whereby the transferor reserves to him- 
self the life use or income for life, was again condemned bythe Con- 
necticut supreme court.” By the Connecticut law, a tax shall be levied 
upon property ‘which shall pass by'deed, grant, sale, or gift made or 

& Bolton v. Wharton, 161 SH. 454-(S. Oar., 1981). 

& Cooley on Tazation (4th ed.)., secs. 174 et seq. 

® State v. Township of Osawkee, 14 Kan. 418, 19 Am. Rep. 99, (1875); Lowell v. 
City ‘of Boston, 111 Mass, 454, 15 Am. Rep. 89 (1873). For ‘opinion contra, 808 
State v. Nelson County, 45 N.W. 83 (1890). 

“In re Opinion of Judges, 240 S.V7. 600 (Feb., 1982). 

€ State v. Wienrich, 170 P. 942 (1918), and Cobb v. Parnell, 535 8.W. 10 888 
1981). Of. 41 Yale Law Jour. (Mar., 1982), 779, note. 


™ Stone v. State, 186 So. 727 (Oct. 1931). 
= Blodgett v. Bennett, 158 A. 245 (Jan., 1932). 
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intended to take effect in possession =r enjoyment after the death of the 
grantor to any person in trust cr ctherwise.’’ Though such provisions 
have frequently been enacted in the states, and have for a long while 
occasioned a great deal of litigation, their constitutionality has not been 
considered as open to question." Cerain issues in relation to such pro- 
visions have been raised anew by d2cisiong of the Supreme Court of 
the United States.” In the opinion of the state justices, these federal 
decisions were ‘‘motivated by the nature of tie federal estate tax, which 
is upon the transfer of, rather than the succession to, property of the 
decedent.’’ State laws, on the other hand, generally levy a duty or excise 
upon the beneficiary for the privilege or right of succession to property. 
The Connecticut law being of this type, the court could see no reason 
for following the federal rule and reversing its own decisions. 

In Town of Hartland v. Damon’s Estate," an act imposing penalties 
on decedent’s estate for failure to lis: intang-bles for taxation was held 
valid. The Connecticut tax disapproved by the Supreme Court"! was 
applied to all property of the estate, whereas the Vermont tax was ap- 
plicable only to intangibles. All estate being treated alike under similar 
circumstances, the tax was regarded as nondiseriminatory under the 
due-process clause. | 

The levy of a second gas tax of those certs a gallon by Florida to 
reimburse counties and special road districts for money expended on 
roads now taken over by the state wes approved by the supreme court. 
Such payments were justified ‘‘upon moral ard equitable considerations 

. . the power to ascertain and detzrmine the obligations within this 
class being entirely political and legisistive.’ 8 Under the provision of 
the constitution which prohibits the issaence o2 state bonds for road pur- 
poses, it was previously held that the legislature may not levy a tax for 
the purpose of paying county or distriei bonds issued, on the ground that 
the expenditure was for the general welfare cf the state.” . 

State sales taxes were attacked as interfering with interstate com- 
merce. A tax of four cents a gallon on gasolin> used in operating an air 
line in interstate commerce was upheld on the ground that the proceeds 


™ Henry Rottschaefer, ‘‘Taxation of Transfara Intended to Take Effect in Pos- 
session or Enjoyment at Grantor’s Death,’” 14 Minr. Law Rev. (April and May, 


. 1930), 458, 613; 49 A.L.R. 864 et seq. anc 67 A.L.R, 1247 et seq. 


3 Reinecke v. Northern Trust Co., 278 UE. £39 (1629); Max v. Heiner, 281 U.S. 
238 (1930) ; Commissioner v. Northern Trust —o., 286 T.S. 782 (1931). 

7156 A. 518 (Oct, 1931). 

T Bankers’ Trust Co. v. Blodgett, 260 T.S. 347 (1923). 

™ Carlton v. Mathews, 137 So. 815 (Nov., 1931). 

® Amos v. Mathews, 126 So. 308 (19307. On the reasoning of this case, two 
justices dissented in the Carlton Odse. 
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were used for the maintenance of municipal airports. A similar tax 
was held valid for the reason that the tax was non-discriminatory and 
was used for the roads.* 


A fraternity was denied the privilege of tax exemption on its chap- | 


ter house as a charitable undertaking, ‘because tax exemption statutes 
must be interpreted strictly. To be exempt, an organization must have 


charitable undertakings as a principal object, and must relieve the com- . 


monwealth of some of its tax burdens.** According to a Texas court, 
‘“purely publie charity” means taat an organization is one whose prop- 
erty is used wholly and exclusively for charitable purposes. Hence a 
secret fraternal and social organization which has all the- conveniences 
and amusement features of a club was held not to be exempt from taxa- 
tion, although it does much charitable work.®* 

On the other hand, a Masonic temple and lots on which the temple 
is situated were held exempt from taxation as property used exclusively 
for ‘‘educational, religious and charitable purposes.” The primary ob- 
jects of masonry. were held to be religious and educational in the broad 
sense of these terms.* But, following the rule of strict construction, the 
provisions of the World War Adjusted Compensation Act, which ex- 
empted from all taxation the ‘‘compensation, insurance, and maintenance 
and support allowances,’’ were held, by the Alabama supreme court, 
mot to exempt from state and local taxation lands purchased by a veteran 
with adjusted compensation funds.** 

A city ordinance requiring a license tax on laundries of $150 a year, 
with a proviso of a $300 tax when work is done outside of the city, was 
denied application as an unreasonable and arbitrary classification.’ 
Another ordinance vesting in the mayor power to charge transient 

“ Boeing Air Transport v. Edelman, 51 F, (2d) 130 (June, 1951). 

“ Hastern Air Transport, Ine. v. South Carolina Tax Commission, 52 F. (2d) 456 
‘(Sept., 1931). For approval of this decision by the Supreme Court, see opinion of 
Chief Justice Hughes, 52 S. Ot. 340. Helson and Randolph v. Kentucky, 279 U.S. 
245 (1929), is distinguished as a tax ‘‘as the price of the privilege of using an in- 
strumentality of interstate commerce’? and not a general property tax or a tax upon 
purely local sales. Cf. 45 Harv. Law Rev. (Dee., 31), 884. 

= Beta Xi Chapter of Beta Theta Pi v. City of New Orleans, 187 Bo. 204 (Oct. 
1981 

n N No. 151 v. City of Houstor, 44 S.W. (2d) 488 (Dee, 1931). 

= Ancient, etc., S.R, of Free Masonry v. Board of Co. Commrs., 241 N.W. 93 (Neb., 
Feb., 1982). Cf. p. 98, op. où., for citations for aud against the holding in this 
Case. 

* State v. Wright, 140 So. 584 (Mar, 1932). See also Newman F. Baker, ‘‘ Judicial 
Interpretation of Tax Exemption Statutes,’’ 8 Texas Law Rev. (April, 1929), on 
the’ rule of strict construction and on exceptions to this rule. . 

“City of Newman v. Atlanta Laundries, 162 S.E. 497 (Ga. Jan, 1932). For 
similar holding, see American Bakerizs Co. v. City of Griffin, 162 8.E. 518 (Jen. 
1932). 
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merchants license fees of from $5 to $10) a day. with authority to fix the 
length of time for which a licens is issued, was held void as arbitrary 
and unreasonable. So were condenne statues authorizing the state 
board of equalization to raise individual assessments without providing 
for notice to the taxpayer or for aCmimistrative’ or judicial review. 

. When the assessor of the city of St. Lonis included the salary of a 
circuit Judge in the levy of the state i-come tax, the tax was protested 
on the ground that it violated the 2onstitutioral provision thet the sal- 
aries of judges shall not be diminishec during their term of office. The 
supreme court of Missouri, however, teld the salary taxable, claiming 
that there are no limits on the texing powe? except such as are ex- 
pressly imposed by the state and federal const=tutions.®® A different rule 
was followed in this case from that ap>roved by the Supreme Court of 
the United States.°° The reasoning cf the state court in limiting the 
doctrine of implied prohibitions, which was in-roduced into federal con- 
stitutional law by Chief Justice Marshall and has been greatly ex- 
tended since, seems more rational .and practizal than the federal rule. 
It aecords also with the Dodia of sinilar statutes in Canada 
and Australia.*? i 

VIL MISOELLANEOTS DECISIONS 


For many years, among the most frequent justifications for declara- 
tions by the courts that statutes were void was tke constitutional pro- 
vision that a bill “‘shall contain no more tkam one subject, which shall 
be clearly expressed in its title.” Though : considerable number of 
statutory provisions are attacked on izis ground, relatively few are an- 
nulled. An act to create a public servic= comm-ssion, prescribing its pow- 
ers and duties, included a section authcizing the commission to supervise 
municipalities engaged in manufacturing anc supplying electricity for 
lighting and power. This section was he d void as not clearly expressed in 
the title. A statute providing for a tax lien for the value of improve- 
ments was invalidated for granting zights eud imposing burdens not 
included in the title, and similar objsctions were raised to sections of 

' = Beveridge v. Baer, 241 N.W. 727 (S. Dak, Mar., _932). 
- ™ Taylor v. Gehner, 45 S.W. (2d) 59 (Jaz, 1983) | 

Of, Miles v. Graham, 268 U.S. 5D1 (1885), ir which it was held that ‘‘there 
is no power to tax a judge of a court of the United States on account of the salary 
preseribed for him by law.’’ 

" MeCulloch v. Maryland, 4 Wheat. 316, 455 (18194. 

“See my articles, ‘‘Judicial Review of Legislasicn in Canada,’’ 28 Harv. Law 
Bev. (April, 1915), 565, 571, and ‘‘ Judicial Interpretstion af the Constitution Act of 
the Commonwealth of Australia,’’? 80 Hare. Taw Rev. (April, 1917), 595, 602 et seq. 

& City of Columbia v. State Public Services Commision, 43 B.W. (2d) 813 (Nov, 
1931). See also State v. Johnson, 137 So. 126 (Oc, 1951), and Roberts v. Com- 
monwealth, 44 S.W. (2d) 577 (Dec, 1981). 

” Camer v. Meriwether, 4 P. (2d) 19 (Oct., 1931) 
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an act conferring upon a state board’ of health power to adopt a plumb- 
ing code.” . 

The dire consequences of a mistaken judgment by an individual as 
to the validity of a law were demonstrated in a decision by the Arkansas 
supreme court. Several statutes were enacted prohibiting the killing of 
squirrels except in certain seasons. A person killing a-squirrel at a time 
which came within the closed season of the first statute, but within the 
open season of the subsequent laws thought to supersede the earlier act, 
was convicted. On appeal, this conviction was affirmed, since the later 
acts were unconstitutional The rule that ignorance of the law is no 
excuse for its violation was carried in this case to an unjust result.” 

A type of ‘‘bad check” law which had passed the hurdle of consti- 
` tutional resistance in a number of states” was invalidated by the su- — 
preme court of South Dakota on the ground that it violated the provision 
forbidding imprisonment for debt founded on contract. The objectionable 
proviso was that prosecution shonld be barred if the check were honored, 
or if the drawer should prove that he had issued it without intent to 
defraud and should pay into court the amount of the check and costs.?f 
- The real issue involved was whether the statute might be construed as 
merely denouncing the issuance of bad checks or the non-payment of 
‘such checks. The adoption of the latter interpretation would seem to 
require its invalidation; there are good eves however, for accepting 
the former alternative. gM 

The controversy which was waged in the political forum regarding’ 
the governorship of Louisiana came to the courts in the appeal of Lieu- 
tenant-Governor Cyr to oust Long from the office of governor through an 
intrusion from office suit. Long, who had served as governor of the state 
since May, 1928, was elected to the United States Senate in November, 
1930. After Long had presented his credentials to the Senate and had 
taken the necessary steps to service in that body, Cyr took the oath of 
office as governor and claimed the right to exercise the duties and func- 
tions of the office. Long refused to relinquish the office, and claimed that 
the courts had no jurisdiction to determine his right to continue to hold 
it. First, the court held that though Long’s credentials had been pre- 
sented to the Senate, that body had not passed upon the credentials in 
its judicial capacity, and that hence he was not a fully recognized sena- 
-tor, not Having been legally inducted into office. Second, the state con- 
stitution, it was held, provides only one way to remove a governor, 

*State Board of Health v. Willman, 45 S.W. (24) 458 (Ky., Jan, 1932). 

_* Dupree v. State, 44 S.W. (24) 1097 (Jan., 1933). 

“State v. Avery, 207 P. 888 (Kan., 1922), and Collier v. State, 40 S.W. (2d) 456 . 
(Ari, 1981). 

* State v. Portwood, 238 N.W. 879 (Nov. 1931). 
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ie., by Impeachment. Therefore, the attack on the court’s jurisdiction 
was successful. | 

The attempt to give extra weight to the votes of property owners usu- 
ally fall before constitutional provisions interpreted to the effect that 
“every qualified voter may freely exercise the right to cast his vote with- 
out restraint or coercion of any kind, ani that b-s vote when cast shall 
have the same influence as thet of any other voter.” Thus the supreme 
court of Wyoming held void a law limi:ing the rigat to vote in bond elec- 
tions to taxpayers and the wives or husbands of owners of real prop- 
erty.2°° But the same court refused to follow the literal interpretation 
of the general rule by upholding a law with a provision that in school 
elections involying the question of the issue of bonds, two ballot boxes 
must be provided as follows: ‘‘A’’ fcr white balots for non-property 
owners or their spouses, and ‘‘B’’ for colored ballots for property own- 
ers or their spouses. Affidavits regarding tae ownership of property were 
to be taken before the judges of- the election; and to approve a bond 
issue, there must be a favorable majority of the votes in each box. The 
general rule was interpreted to mean that all the qualified voters, 
whether property owners or not, skould Lave opportunity to express 
their will concerning the creation of public indebtedness, but that no 
more is required by the express language cf the constitution." 

Declaring that the Nineteenth Amendment prohibits discrimination 
because of sex in suffrage laws, the Kenticky supreme court held that 
a statute prescribing a litéracy test for women in school elections was 
void. It was judicially asserted that iliterste women have equal rights 
with illiterate men so far as election regulations are concerned.*? 

An interesting constitutional issue srose when the members of the 
legislature of South Carolina voted a payment of 8260 for expenses for 
each member in addition to the $400 salary and mileage provided in the 
constitution. On an action by a taxpayer zo prevent issuance of vouch- 
ers for the extra allowance, the court helc that the legislative designa- 
tion aS an expense payment was correct, and that no increase in com- 
pensation was provided. The petitioner, it was contanded, was unable to 
show that the money was paid for personal expenses. The principle of 
interpretation was followed that the provisions of the constitution should - 
not be construed to place limitations beyon£ their clear meaning." 

"State ex rel. Oyr v. Long, 140 So. 13 (Jan., 1932). For summary of opinion 


in similar cases, see 18 et seq. Three justices thought the court had jurisdiction and 
should have determined the issues raised. 

19 Simkin v. City of Rock Springs, 237 P. 245 (1985). 

11 State v. Johnson County High School, 5 P. (24) 255 (Nov., 1931). 

19 Prewitt v. Wilson, 46 S.W. (2d) 90 (Feb. 1622). 

™ Scroggie v. Scarborough, 160 S.E. 596 (Sept., -951). Fer opposite doctrine, see 
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The governor of Michigan, aiter reducing a number of specific items 
in the general appropriation act of 1931, filed the bill with the secretary 
of state instead of returning it to the originating house of the legisla- - 
ture. The veto power in Michigan does not include the authority to 
modify a bill or disapprove it in part. On an injunction to prevent the 
spending of money under this bill, the court held that the bill, not hav- 
ing been returned within the specified period to the originating house, 
had become a law. The legislature had adjourned temporarily, and the 
ten-day: period for returning a bill with objections expired before recon- 
vening. The weight of authority, it was claimed, is that only final ad- 
journment prevents return of a bill on veto. The reasoning in the lead- 
ing federal pocket-veto case, that the adjournment of the first regular 
session of a Congress prevents return of a bill to it, although Congress 
continues in existence for another session, was rejected because it was 
thought that it would destroy effective use of the veto power. It was 
held that only adjournment without day calls into operation the pro- 
vision for a pocket veto,2°5 

The recent apportionment act passed by Congress, which required a 
revision of congressional districts in many states, has raised a consti- 
tutional issue on which legislative practice and state judicial decisions 
differ. In New York, a concurrent resolution of the legislature dividing 
the state into forty-five congressional districts was declared ineffective 
as not ‘‘a law,’’ because it was not submitted to the governor for his ap- 
proval. Reapportionment was held to require a law in the ordinary sense 
of the term, and to involve the participation of the governor. 

By the congressional reapportionment act, the representatives in Con- 
gress from Minnesota were reduced from ten to nine. A state redis- 
tricting law was vetoed by the governor. The house of representatives, 
ignoring the governor’s veto, sent an enrolled copy of the bill to the 
secretary of state. Filing fees for candidates were accepted by the seere- 
tary in accordance with the bill. This action was contested on the ground 
that the house bill was not a law, and that a districting provision of the 
former law was still in effect i 

Apportionment of representatives, the Minnesota court held, is a fed- 
eral matter, and belongs by the constitution to the legislature, acting 
‘in this capacity ‘‘as representatives of the people of the state;’’ in this 
function the governor has no part, his veto relating exclusively to state 
aifairs. The fact that former bills of this kind were approved by the 


State v. Thomason, 221 S.W. 491 (Tenn., 1920), and Dixon v. Shaw, 253 P. 600 
(Okle., 1927). 5 

# The Pocket-Veto Case, 279 U.S. 655 (1929). 

xs Wood v. State Adm. Board, 288 N.W. 16 (Sept., 1931). 

* Koenig v. Flynn, 179 N.E. 705 (F'eb., 1933). 
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governor, and that the opposite doctrine had been approved in other 
states,1°* did not seem controlling in this case.°* To the supreme court 
of Missouri, a redistricting bill vetoed by the governor was not a ‘‘legis- 
lative act’’ and conferred no duty on the secretary of state to accept 
declarations of candidacy for Congress. £ince the number of representa- 
tives m Congress for Missouri had been reduced, the former districts 
no longer existed, and representatives must, until the state is redis- 
tricted by law, be elected at large. IS remains to be seen whether the 
reasoning of the Minnesota court or that acopted by South Dakota, New 
York, and Missouri will prevail. 

As a reflection of conditions arising from tha period of economie de- 
pression, some unusual provisions in tie contract for the construction of 
storm sewers in Salt Lake City came up fcr interpretation. The pertinent 
provisions are as follows: ‘‘The provisions which the defendants insist 
shall be inserted in the contracts, and o= which complaint is made, in 
brief, are as follows: the contractors agree . . . (1) that all excavating, 
loading, and back filling shall be done with hand labor, except that teams 
and tractors may be used for plowing and loosening the materials to be 
moved; (2) that contractors shall rotete all common labor, and, so far 
as practicable, all other labor once each week and shall not employ any 
workman more than two weeks in any month, nor shall they employ any 
workman in any month who has had two weeks’ work from any source 
during any given month if there are other men who are unemployed and 
‘ available. An agency is set up by the commissioners to register all lab- 
orers with reference to such desired information, such agency shall not 
refuse registration to any able-bodied citizen or the United States who 
has been a bona fide resident of Salt Lake City for the past year; (3) 
preference in employment shall be given to citizens of the United States 
or those having declared their intention to become such, and particularly 
residents and heads of families of Salt Leze City; (4) eight hours shall 
constitute a day’s labor; (5) $3.50 per day shall be paid as a minimum 
wage.” It is admitted that the requirements calling for hand labor and 
for rotation of labor will increase the cast of construction about ten per 
cent, and that the unusual and restrictive specifications were required 
by the city commissioners in order to improve unemployment condi- 
tions. | 

w State v. Polley, 127 N.W. 848 (1910). See also Koenig v. Flynn, supra, 

2% State v. Holm, 238 N.W. 494 (Oct, 1931). Justices Dibell and Stone dissented. 
The governor’s veto has been deemed inapolisabls to federal constitutional amend- 
ments, In re Opinion of Justices, 107 A. 673 (2929). But in upholding the right 
of a referendum on a redistricting act, the Supreme Court of the United States re- 


garded the legislative power relative to the elestior of congressmen as differing from 
the power relative to constitutional amendments, 
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Following the general rule that municipalities have only Lu powers 
as are expressly granted end such incidental powers as are necessary 
to give effect to powers expressly granted, ‘the court held that the pro- 
visions relating to hand labor, rotation of labor, a minimum wage, and 
preference to heads of families exceeded the authority of the city and 
were illegal. It was also insisted that refusal to advertize for bids and 
to let the contract to the lowest bidder without the above specifications 
would involve the expenditure of money for other than a public pur- 


. pose. Two dissenting justices could find no restrictions in the state laws 


or the city charter to prevent the action as proposed by the commis- 
sioners. The court’s opinion and judgment, it was claimed, invaded the 
field of policy which pelouss to the legislativo branch of the city gov- 
ernment,” 

The majority of the Justiees in this case, following a practice fre- 
quently indulged in, took too seriously their duties and responsibilities 
to guide and control the attempts to relieve the prevailing conditions . 
of unemployment. There are numerous decisions upholding the author- 
ity of municipalities engaged in public works to prescribe, among other 


things, the qualifications of laborers, minimum wages, and maximum 


hours of labor. Decisions ruling adversely to such powers, especially 
when they are not required by express statutory provisions, are to be 
deplored, because they bar state and local agencies from using what are 
deemed to be rational and effective methods of meeting the present 
emergency." 

As a check is made of the priat which the mill of the higher courts 
turn out, one is impressed with the comment of former Justice John H. 
Clarke on the work of the Supreme Court of the United States prior 
to the 1925 Judiciary Act, that a considerable part of the reviewing 
process of appellate courts is devoted to the hearing and decision of un- 


` important or frivolous cases. Among the classes of cases which consume 


considerable time of the higher courts, federal and state, and which re- 
quire frequent restatements of well settled rules, with slight if any varia- 
tions in facts, are: search and seizure cases, controversies in the field of 
industrial accidents involving master and servant relationships and the 
validity of hearings and conclusions of industrial accident boards, and 
issues arising under the due process of law provision. Too great liberal- 
ity in permitting appeals appears to prevail, both by statute and by judi- 
cial practice, and it must be profitable to lawyers and clients in certain . 
controversial fields to secure judicial reiterations of the obvious. 


= Bohn v. Salt Lake City, 8 P. (24) 591 (Jan., 1988). 
m Of. Univ. of Pa, Law Rev. (June, 1982), 1167, note 80. 
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Municipal Legalizing Acts in Iowa. A -ezalizing act, or, as it is more 
frequently called in other jurisdictions, a ‘‘curative statute,” may be 
defined as a retroactive statute making ve_id official or non-official acts 
in spite of the known or suspected illegality of the procedure through 
which they were authorized. It is obvious that meny such acts in effect 
will expand the scope of municipal authority and hence, speaking strictly, 
are curative of substantive limitations rather thar. of wholly procedural 
errors. In order to differentiate between these two classes, it would be 
necessary to know the actual effect produced by eech act. The material for 
such a study is unfortunately not available | 

In the present note, it is proposed to dexeribe statutes of this nature 
relating to cities and towns enacted by th2 Iowa _egislature during the 
past ten years. A typical example will clarify the foregoing definition. 
Tae Iowa Code of 1927 prescribed somewhat detailed procedure to be 
followed by a city council in granting franch:ses to public utilities, involv- 
ing, among other things, the holding of a special election on the question. 
Both because the procedure is involved and because it is not a part of the 
routine work of the council, errors in cerrying ou: the election are apt to 
oczur. The company to which the franchise is granted usually wishes to 
issue bonds, and the legality of the franchise is absolutely essential. As 
a consequence, the utility corporation itse =, even in cases where there 
has been no apparent irregularity, is anxious zo insure itself agamst sub- 
sequent objections. The remedy—whether -a6 irregularity is known or 
merely suspected——is the legalizing act. The kvisleture says in effect that, 
whether the council procedure did or did nct. follcw the method set forth 
in the Code, the franchise is valid. 

Numerous other kinds of errors can be remedied by this same method, 
although it is not within the competence of the legislature to remedy every 
mrnicipal error. À discussion of the limitations on legislative power in 
this field is too complex to be undertaken here, but the rule may be 
stated in general terms. Where the legislature possesses the power to au- 
thcrize a municipality to perform an act, it may Dy retrospective action 
legalize and declare valid a previous performances of the act as well as 
eure any informality or irregularity in suea performance. The limita- 
tions on the legislature’s power are found chiefly ‘in the constitution of 
the United States and in the Iowa constitution, nozably in the sections 
of the latter document relating to special and general legislation, due . 
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process of law, the obligation of contracts, uniformity of operation of 
laws, and the prohibition of municipal indebtedness in excess of five per 
cent of the taxable value of the property within the city or town. Ap- 
proximately seventy decisions involving the interpretation of legalizing 
' acts have been rendered by the Iowa supreme court, and it is consequently 
possible to define with accuracy the legislature’s authority in this field, 

Several questions present themselves immediately: How frequently is 


i ' TABLE I, LEGALIZING BILLS AND AOTS 


Session of Legislature 


1981 1983 1985 


passed 
Batio (in per sant) of total legulis- 


Total bills introduced ......,...... 1,147 1,607 
Total legalizing billa introduced .... 92 64 
‘Total municipal legalizing bills intro- 

duced soso stone ewes 39 22 
Ratio (in per cent) of total legalir- 

ing bills to total bills introdreed 8,02 3.98 
Ratio (in per eent) of total mmis- , 

ipal legalizing bills to total bills 

introduced ...... Sones eaweans 3.40 1.36 
Ratio (in per cent) of total munie- 

ipal legalizing bills to total legal- 

izing bills introduced ........... 42,88 34.37 
Total acts passed ..,......., os. 410 892 
Total legalizing nets passed ses... 61 44 
Total municipal legalizing acts 

Sea e re seeseneesensceneas 27 16 


Ing acts to total acts passed ....1487 11.22 


Ratio (in per cent) of total ie 
ipal PRE acts to total nets 


RE E E ES 6.58 4.08 
Ratio (in per cent) of total munic- 
ipal legalizing acts to total legal- 
izing acts passed ..,..,,........ 44,26 $6.86 


Rasio (in per cent) of total acts 


passed to total bills introduced ..35.74 , 24.39 


Ratio (in per cant) of total lecaltz- 
ing acts to total legalizing bills 


Introduced ...ccesscsscevcesses 66.80 68.75 


Ratio (in per cent) of total munic- 
ipal legalizing acts passed ta to- 
tal municipal legalizing bills fntro- 


troduced ...... dussonssdse ess à 69.28 72.72 


747 
31 


13 


4.14 


2.40 


83.38 


1987 1989 


968 1,055 
4 T 


21 26 


58.06 36.73 


87.60 38.29 


75.60 65.33 


# 


85.71 69.23 


1981 


1,021 
35 


10 


27.77 


83.55 


oL47 


50.00 


Aver- 
age 
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the General Assembly called upon ta exact municipal legalizing acts? 
Is it disposed to grant or to refuse sueh remedies? What are the typical 
irregularities which cities ask to have valicated? The accompanying tables 
answer these questions. 

During the last eleven years (1921-32, the General Assembly has 
held six sessions. In this period, the total number of bills introduced per 
session has ranged from 747 in 1925 to 1607 in 1923, the average be- 
Ing 1,091. From 31 (in 1925) to 92 (in 1921) were legalizing acts, the 
average number being 58—approximetely five per cent of all bills in- 
troduced. E | 

A very large proportion of these legalizing bills dealt with municipali- 
ties. In 1925, over 58 per cent of all such tills involved cities or 
towns, while the smallest absolute number (10 and the lowest propor- 
tionate number (over 28 per cent) occuzred in 1931. The average for 
the period was 41.54 per cent. The remaining bille involved state officers, 
counties, townships, school districts, private corporations, and private 
individuals. | 

The legislature’s response to these requzsts was even more striking. 
Approximately 35 per cent of all bils miroduced from 1921 to 1931 
became statutes, whereas 69.09 per cert of legalizing bills were enacted 
into law during the same period. If legalizing tills were deducted from 
the total bills before computing the atove percentages, an even greater 
difference would result. In general, a legelizing bill has almost twice as 
much prospect of becoming a law as has the average bill. The propor- 
tion of municipal legalizing bills enactec varied from 50 per cent in 
1931 to 85.71 per cent in 1927. Although In pa-tcalar sessions there was 
a considerable variation in the proportion o2 total legalizing bills and of 
municipal legalizing bills which became statutes, the averages for the 
six sessions were almost the same. | 

In brief, about five per cent of all bills introdtced were requests for 
legalizing acts; over 40 per cent of legalizing bills dealt with municipali- 
ties; almost 70 per cent of the total legalizing hills introduced became 
_ law; and approximately 70 per cent of municipal legalizing bills became 

law. Finally, although municipal legaHzirg bills constituted only 2.11 
per cent of all bills introduced during tie period, they made up 4.86 per 
cent of the total legislative acts. 

The proper interpretation of these statistics is somewhat uncertain. 
To the writer, it appears that both the absolute end the relative number 
of requests for curative legislation by Iowa municipalities is considerable, 
and that the high percentage of certainty that the requests will be granted 
is significant. Iowa cities appear to make mumerous mistakes. They feel 
quite free to request legislative validaticn, and they should not entertain 
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serious fear that the legislature will leave them to bear the burden of their 
errors. - i | | 

Table II presents an analysis by subject matter of the 136 bills request- 
ing legalizing acts for municipalities introduced between 1921 and 1932. 


TABLE IL TYPH OF ERROR REMEDIED IN LEGALIZING BILLE 
= y f i Session of Legislatures 
| 1981 1983 1986 1987 1989 1981 Total 
Issuing bonds or warrants ......... . 28 4 0 1 40 


Transfer of municipal funds ....... 2 23 I5 9 29 
Granting’ utility franchises .......... 1 6 2 5 _ 82 
0 8 
0 0 





. - Irregularities in special eléctions .... 2 2 15 
Election of municipal officers ....... 0 0, 4 
Purchase or establishment of municipal 
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. Loga of city records ......,...,,..... 
Purchase of fire equipment .......... 
Sale of light and power company .... 
Proceedings of cemetery associations . 
Deed by city to American Legion post 
Establishment of park board ........ 
Emergency tax levies under specified 

Code section ...,....,.....,..... 0 0 0 0 1. 0 1 
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The chief difficulty in classifying these bills on the basis of the type of 
error which it was sought to remedy is that they often describe the 
situation in very general terms. In fact, the form and phraseology of this 
type of legislation have become 80 stereotyped as to make it almost worth- 
less as a source of information, especially in the three types of bills 
which appear with the greatest frequency—those relating to errors in 
issuing municipal bonds or warrants, in granting utility franchises, and 
in holding special elections. Very often a single bill seeks to legalize’ 
warrants issued from funds established by the proceeds of a bond issue, 
which issue came from a company possessing a municipal franchise, the 
franchise having been granted through a special election. Evidentlÿ the 
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utility company simply sought a blanket va_idaticn of the entire process, 
and it is impossible to discover whether or not there was a real error 
. and, if there was, in what part of the process it sceurred. The first, third, 
and fourth types of bills appearing in Tabie IC sre thus closely related 
to each other in many cases, although occasionaily the special election 
in which an error occurred was held on a subjecz other than the grant- 
ing of a franchise, and frequently the bonds or warrants which a bill 
sought to legalize were issued by the city itself rather than by a utility 
corporation enfranchised by the city. It is probable, moreover, that the 
errors in the doubtful cases neutralize cacà ochzr sufficiently to make 
the figures fairly dependable. 

This source of uncertainty does not appear in bilis which request vali- 
dation for the transfer of surpluses from one murccipal fund to another, 
nor in most of the other types of bills appearing in the table. The 
former always describe the transfer in spectfic terms, and the latter are 
too few in number and of too unusual a nature to have become formalized. 
The numerous requests during the-sessions of 1927 and 1929 for legaliz- 
ing acts of the former type (item two in the table) were caused by 
the rigidity of the state law dealing with scch transfers. The transfers 
requested were almost always from a municipal y operated utility fund 
(electric light or waterworks) to another fund waich in the nature of the 
case could not be ‘‘making’’ money, but which had numerous uses for 
. additional funds (for example, the street or poor relief fund). In the 
1927 session, legislation was enacted making possiblz such transfers under 
stated conditions with the approval of the sate Œrector of the budget, 
' and in 1929 an amendment made it possible for =owns and cities of over 
five thousand population to make transfers o2 specfied amounts without 
the consent of the budget director, upon the consent of three-fourths of 
the councilmen. This new legislation presumably accounts for the fact 
that no bills seeking to validate the transfe? of municipal funds were — 
introduced in the 1931 session. It also offers an exellent illustration of 
the effect upon the character and quantity of legislation produced by in- 
creasing the scope of municipal home rule. 

The remaining thirty legalizing bills are of eonsiderably less im- 
portance; they comprise requests for validation of errors of unclassifiable 
types concerning all phases of the business of the city. 

The supreme court of Iowa has rendered decisicns in approximately 
seventy cases involving legalizing acts, eight of cham dealing with acts 
applying to municipalities. The first case,’ in 1878, involved an act legal- 
izing the establishment of a superior eourt in the city of Cedar Rapids. 
Since the supreme court was able to justify the ereation of the court 


Lytle v. May, 49 Iowa 224 (1878). 
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under the general statutes without ruling upon the validity of the sub- 
sequent legalizing act, the only important point in the present connec- 
tion was the defendant’s argument that the General Assembly, by the 
very act of legalizing courts o-ganized under a previous act, expressed its 
own opinion that the previous act was unconstitutional. The court em- 
phatically pointed out that ths power to declare statutes unconstitutional 
by any method, direct or indirect, is not granted by the’ constitution 
to the legislative branch; it is a proper function of the judiciary only; 
a legalizing act cannot, therefore, be construed as a declaration of un- 
constitutionality by implication. 

In 1883, two municipal legalizing acts were declared unconstitutional. 
In the first case,’ the legality of a sewer tax of the city of Burlington 
was involved. Under a state lew of 1876, the city levied on all property in 
the zity a two-mill sewer tax (collected annually from 1876 through 1880) 
and used the proceeds to build the Valley Street sewer, completed in 
1878. In the same year, the General Assembly enacted a statute provid- 
ing that first-class cities ‘‘which have not commenced a general system of 
sewerage by the levy and expenditure of any tax therefor, under the. 
provisions of’ the act of 1876, might make provision for such system and 
pay the cost out of the general revenues of the city or assess the cost upon 
adjacent property. In 1880, Burlington adopted a general sewerage 
plan with the Valley Street sewer as a main artery draining a large part 
of the city, and another ordinance of the same year levied the cost of con- 
struction against the adjacent property. This ordinance the General As- 
sembly legalized in 1882 by declaring it to be of the same force as if no 
sewer tax had been levied before the act of 1878. 

The case came to the supreme court on the appeal of the plaintiff, a 
property owner adjacent to the Valley Street sewer. The court’s opinion 
may be divided into two parts. In the first place, since the city had com- - 
menced a sewer system before 1878—and the facts established the use of 
the Valley Street sewer, constructed in 1876-78, as a main artery in such 
a system—both the letter and the spirit of the 1878 act prevented Bur- 
lington from acting under it. Its evident object was to prevent a change 
in the method of paying for such an improvement after the commence- 
ment of construction. The court further declared that the legalizing act 
. of 1882 violated the constitutional prohibition against the enactment of 
local or special laws when a general law can be made applicable, by its 
indirect attempt to permit Burlington so to act. The Burlington ordinance 
was declared null and the legalizing act unconstitutional. 

In the same year, a legalizing act affecting the city of Dubuque was 


*Independent School District of Burlington v. City of Burlington, 60 Iowa 500 
(1883). 
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declared unconstitutional for the same resson-—that it constituted special 
legislation.’ The supreme court had held chat tae city had no power 
under its special charter to authorize occupancy of its streets by steam 
railroads,‘ but the ordinance involved had been legalized in 1880 by the 
General Assembly. The court now deelared the legalizing act unconsti- 
tutional because ‘‘the power of the legislature tc ratify a contract en- 
tered into by a municipal corporation for a public purpose, which is 
ultra vires, results from its power to have originally authorized the very 
contract to be made,’’ and such an auttorization would have violated 
the special legislation prohibition. Since tie General Assembly could not 
by a special act have permitted Dubuque to enact the ordinance in ques- 
tion, it could not produce the same eïfezt Ly legalizing the ordinance. 

The fourth case" was one in which the sipreme court upheld a munici- 
pal legalizing act involving alleged defects of procedure in certain paving 
assessments levied by the city of Clintcn. The city enacted the ordinance 
under which the assessments were levied -n 1891, and the legalizing act 
was not passed until 1894, after the case aad been begun. The objection 
that the legalizing act was passed while ths case was pending was over- 
ruled on the authority of earlier Iowa cas23, and the court held the eon- 
tent of the legalizing act valid since it was within the power of the 
legislature to legalize defects in procedurz if the defect: or omission of 
compliance with the law were such that it might have been dispensed with 
by prior statute. 

In 1893, Des Moines entered into a contract for paving part of Grand 
Avenue. Fifteen plaintiffs,’ adjacent property owners, alleged that the 
method of granting the contract rendered i invalid, especially because of 
certain improper notices. The contractors. recognizing these errors, ob- 
tained from the General Assembly a legalizing ac. No work under the 
eontract was begun until after the securing of the act. The plaintiffs con- 
tended, in the first place, that the act was 20x within the general legisla- 
tive power, because it legalized defective arocedure before, rather than 
after, the procedure was carried out. In the Clinton case, the void 
contract was performed and later legelized. The court admitted that, 
equitably considered, there were differences between the two cases, but 
it did not believe that these differences invoked different rules for consti- 
tutional interpretation; the legislature rac Lad the diseretionary power 
to consider them, and presumably had dons so. The second objection— 
that the legislature had violated the prohizition against special or local 

e Stange et al. v. City of Dubuque, 62 Iowe 308 (1888). | 

‘Strange v. Hill and West Dubuque Street Railyay Compeny, 54 Towa 669 (1879). 

8 City of Clinton v. Arnold Walliker ot ak, Apoaliants, 88 Iowa 655 (1896). 

t James H. Windsor et al. v. City of Des Moines and Des Moines Brick Manufac- 
turing Company, Appellants, 101 Iowa 343 (13977. 
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laws—was also denied. The legislature clearly could have produced the 


effect which resulted from the legalizing act by legislation prior to the 
.making of the contract, and consequently it had the right to produce the 
“effect by a retrospective statute. Furthermore, legalizing the contract ` 


before its execution was no more destructive of vested rights than legal- 
izing it after execution. There might be certain reasons against the policy 
of prior legislation, but the court held that to be a matter for legislative, 
rather than for judicial, determination. 

“In 1900, Des Moines was again involved in litigation’ relating to ¢on- 
tracts (in this instance for sn electric light plant) and a legalizing act 
validating the contracts. The contracts were let in 1897, and before work 
was begun under them, the plaintiff brought a suit in equity to cancel 
them. The tax levied to meet the obligation was alleged to be invalid 
because it was not authorized by a vote. of the people, and because 
the resulting indebtedness exceeded the constitutional debt limitation. 
The trial court sustained the plaintiff; before the suit was finished on the 
defendant’s appeal to the supreme cour the General Assembly passed 
an act legalizing the contracts. 

Although the supreme court declared the contracts invalid,, since the 


' indebtedness incurred under them exceeded the constitutional debt limi- 


tation, it upheld the validity of the legalizing act. The fundamental rule 
was stated that a curative statute may legalize any act which the legis- 
lature could, as an original proposition, have authorized. Furthermore, 
the court found no objection in the fact that the act was passed during 
litigation involving the validity of the procedure which the act sought 
to legalize. Every case must be determined on the law ‘‘as it stands 
at the time judgment is pronounced,’’ although the legislature cannot 
impair the obligation of a ecntract nor by subsequent legislation disturb 
vested rights. But bringing a suit vests no right in the particular de- 


`. cision, and the suit in equity under. consideration by the court was tri- 


able de novo by that court, under the law as it stood at that particular 
time, even though it differed from the law under which the suit was 
originally. brought. 

The validity of a water rate schedule established by the city of Cedar 
Rapids in an ordinance, and of a legalizing act as it affected the ordi- 


. nance, was the subject of the seventh case tried by the supreme court.® 


In 1875, Cedar Rapids granted by ordinance a twenty-five year franchise 
to the plaintiff. Under this ordinance, the city had no power to establish 


*James H. Windsor v. Olty cf Des Moines, McOaskey, and Holeomb Company, 


H. O. Murphy, Treasurer of Pok County et al, Appellanta, 110 Iowa 175 (1900). 


*Cedar Rapids Water Company, Appellee, v. City of Cedar SEPSA Appellant, 118 
Iowa 234 (1902). 
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water rates. In 1876, the General Assembly passed an act legalizing the 
ordinance. In 1900, the city for the first =: me established by ordinance 
a rate schedule, supporting the schedule bythe arguments that the rates 
were reasonable and that it had the power to establish rates, since the 
contract of 1875 had expired. 

The chief question in the case involved the power of the legislature 
to extend the term of the original franchise by = legalizing act. When 
the franchise was granted in 1875, state law forbade franchise grants 
for more than twenty-five years. The frarchise in question was, by its 
own terms, for this period, and it granted ‘‘an equal right thereafter with 
all others of supplying the city of Cedar Rapids with water.’’ The court 
held that so much of this grant as attempted to carry beyond the twenty- 
five year period was clearly invalid and must be =ejected, although the 
valid portion of the grant was readily seperable from the invalid and 
eould be retained. 

The court denied that the legalizing act of 1&76 prolonged the life 
of the franchise beyond the twenty-five years. If tie legislature, in pass- 
ing the original act limiting franchises to this period, had added a clause 
exempting Cedar Rapids, it clearly would Leve constituted a special law 
in a case where a general law could have beer made applicable, and hence 
would have been unconstitutional. The lecelizing act had exactly this 
effect, and was held unconstitutional as ar indirect attempt to do what 
the legislature could not do directly. 

The last case to be considered invalved tas valicity both of a legaliz- 
ing ordinance and of a legalizing statute aealing with paving assess- 
ments of the city of Keokuk.® The city dez ared -hat the defendant, a 
man owning property upon which the assessments In question had been 
levied, still owed the assessment plus interest and costs. Hornaday re- 
plied that the superior court of Keokuk in 1897 had finally rendered a 
decision in his favor in a case involving the validity of the same assess- 
ments which the city now again sought to cal ect. Tais the city admitted, 
but said that the assessments had been declared vcid because of irregu- 
larities in procedure, and that the General Assem2ly had subsequently 
legalized the entire proceeding and that Eeoknk itself had enacted a 
legalizing ordinance of a similar nature. Tc this statement Hornaday 
raplied that both the statute and the ordinemce were invalid as an un- 
authorized interference with final judicial p'oceedmgs, constituting, in 
effect, an attempt to secure a new trial of an edjudisated issue > by special 
legislation. 

The supreme court declared the ordinances invalid and in a most in- 


°E, P. McManus, Appellee, v. Calvin Hornaday, Apellant, 124 Iowa 267 (1804). 
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teresting opinion established the invalidity of the statute. ‘While it is 
competent for the legislature to prescribe remedies and methods of pro- 
cedure to be observed and epplied by the courts, it is an elementary 
proposition of constitutional law that the judicial department of the 
government is, within its.appropriate sphere, entirely independent of 
legislative interference, and the adjudication of a controversy between 
litigants having been once accomplished in due form of law, the legisla- 
ture is without power by speeial act to nullify such adjudication and re- 
open the controversy for anozher trial.” The court cited several parallel 
cases, differentiating between tre effect of legalizing acts passed while ad- 
judication was still pending and the situation in the case under dis- 
cussion. It held that there was no necessity to consider the power of the 
legislature to legalize defects in tax procedure or to authorize reassess- 
ments. The only question related to a suit brought for recovery of a tax . 
which had been duly and finally adjudged invalid, and the court held 
that ‘‘no legalizing statute subsequently enacted will operate to nullify 
the effect of that Judgment. ’* 

DOROTHY SCHAFFTER. ` 

Vassar College. | 


Forms of Municipal Government in Ohio. The constitution of Ohio 
divides all municipal corpozations into two groups. All municipalities 
having over 5,000 inhabitants are cities; all having less than that number. 
are villages. According to the 1930 census, there are 110 cities and 752 
villages. For the governing of these municipalities, the constitution pro- 
vides that ‘general laws shall be passed to provide for the incorporation 
and government of cities and villages; and additional laws may also be 
passed for the government of municipalities adopting the same; . . .’’ 
. Also, ‘‘any municipality may frame and adopt or amend a charter for 
its government, . . .’’ In aczordance with these provisions, the legislature 
has enacted a general law for cities and another for villages, and has 
provided three optional plans which any municipality may adopt by a 
popular vote. 

The plan of government provided by the general law, under which all 
cities are organized unless they take action to adopt some other form, 
is an antiquated mayor-council plan. It burdens the electorate with a long 
ballot, divides the executive and administrative powers, and promotes 
competing leadership of legislative policy. Cities of under 25,000 in- 
- habitants have a council of seven members, with three chosen at large; 
those of from 25,000 to 40,000 have two additional ward councilmen for 
each 15,000 population, to a maximum of 32 councilmen. A president of 
the council, a mayor, and tke three principal administrative officers— 
auditor, treasurer, and solic-tor—are chosen by the entire electorate, in all 
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cases for two years. The only important appointive offices filled by the 
mayor are the service director and the safety director. 

Seventy-eight, or over 70 per cent, of the cities in the state report that 
they are organized under this general, or standard, plan of govern- 
ment. Forty-three, or about 55 per cent; are cities of under 10,000 and 
another 24, or nearly 31 per cent, are between 10,000 and 25,000. Only 
ten cities of over 25,000, and only one of over 50,000 (Canton), operate 
under the general law. The great majority are thus, as one would expect, 
small cities. In such places, the short ballot and the centralization of 
responsibility are not as imperative as in 16 larger city; the pressure of 
increased cost of government has nct beer such as to force popular re- 
consideration of forms of government; besides, the general plan is the 
one which automatically applies to all cities that do not take steps either 
to adopt one of the optional plans or to draft & charter of their own. 

In addition to the general law, three optional plans of government are 
set forth in the statutes, any one of whica may be adopted by any city 
or village by a popular vote initiated by a petition of ten per cent of 
the qualified electors. One of these plans is a mayor-council form of 
government, with more centralization of the administrative power than 
in the plan under the general law. This :s known as the federal plan. 
When adopting this plan, the voters have the option of providing for 
choice of the council either at large or by wards. If elected at large, the 
council varies in size from five to nine aceording to the population of 
the city, and the members are chosen for four-year terms with a ma- 
jority or minority of the council elected every two years. If the coun- 
cil is elected from wards, the size varies from five to fifteen in accordance 
with the population, and election is for tvo-year terms. The mayor is 
elected for four years. The executive and administrative powers are 
vested in him; he appoints and removes all department heads except the 
auditor, who is appointed by the council. He may sit in all council meet- 
ings, although he has no vote. He may veto measures of the council, 
and a veto can be over-ridden only by = two-shirds vote. This plan 
does not have the many weaknesses of the on2 provided under the general 
law. Nevertheless, not a single city is operating under it. 

Another of the three optional plans provided by the statutes is known 
as the commission plan. Cities of under 10,005 select three councilmen and 
cities of over 10,000 select five at large for s term of four years, a part 
of the commission being elected every twc years. All administrative offi- 
eers are appointed by the commission. There are also no cities operating 
under this plan. 

Finally, the optional laws provide a counecil-manager plan. A council 
of five for cities of under 10,000, of seven for cities of between 10,000 
and 25,000, and of nine for cities of over 23,000, is chosen at large for 
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four years, with a Majority or a minority elected each biennium. The 
administrative authority is not centralized in the hands of the manager 
as completely as in most manager plans. The council appoints the civil 
service commission, all boards or commissioners created by ordinance, 
and a clerk, treasurer, auditor, and solicitor. Furthermore, the council 
may appoint, or provide tor the appointment of, all officers and em- 
ployees of the municipality, and it may remove any officer or employee by 
a Majority vote; and by ordinance it may change the compensation of 
officers and employees. All appointments that may be left to the manager 
require the approval of the council. These provisions of the law make it 
a much less desirable plan of government than the usual centralized 
city-manager plan. This law was originally passed by the legislature in 
1913, when city manager government was in its infancy, and it has 
been changed but little since Only three cities have adopted this optional 
plan. Ironton-and Painesvills, in the 10,000 to 25,000 group, adopted the 
plan in 1930 and 1920, respectively, and Oakwood, one of the new cities 
under the 1930 census, organized under the plan on January 1, 1932. 
Thus, although the three optional plans have been on the statute books 
for almost twenty years, only three cities are now using any one of them. 
One possible explanation fcr their lack of popularity is a provision in 


the statutes which forbids the abandonment of one of the plans, once ` 


adopted, until the city has operated thereunder for five years. Further- 
more, when a city determines to take any special action, it can with 
little more trouble draft a acme-rule charter. 

Twenty-nine cities have now adopted home-rule charters, including 11 
of the 12 cities of over 50,000, five of the 14 cities of between 25,000 and 
50,000, six of the 33 cities of between 10,000 and 25,000, and seven cities 
of under 10,000, Dividing the cities into two groups, over 61 per cent of 
the cities of over 25,000 havə exercised their right of home rule, while only 
about 16 per cent of those under 25,000 have availed themselves of the 
same opportunity. 

An analysis of the home-rule charters shows that 15 of the 29 provide 
for the manager plan and 14 provide for a type of the mayor-council plan. 
Middletown, one of the 15 2ouncil-manager cities, has a commission char- 
ter, but the council has arranged by ordinance for a manager. Since the 
result is in fact a council-manager plan, and is so considered by the In- 


ternational City Managers’ Association, Middletown is listed with thè” 


council-manager cities. Alsc, Cleveland in the election of November 3, 
1931, abandoned the city-manager plan for a mayor-council government. 
By population groups, five of the seven home-rule cities of over 100,000 
operate under mayor-coun2il government; one of the four between 50,000 
and 100,000; one of five in the 25,000 to 50,000 group; two of the six 
in the 5,000 to 10,000 group. Thus, cities at the two extremes of the 


sed 
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population groups make the greatest use cf the mayor-council plan, being 
71 per cent of each of these groups. The 2ty-manager plan is used more 
than the mayor-council plan by cities of from 19,000 to 100,000; 73 per 
cent of the home-rale cities of this popalat:cm group have council-manager 
government, 

Under the 1980 census, 19 villages have become cities. After Janu- 
ary 1, 1982, each became organized under one of the forms of govern- 
ment- provided for cities. They are ineluced in the above statistics, but 
their separate consideration should show tha present tendency of the 
smaller cities. Thirteen of the 19, or 68 >er cant, organized under the 
general law. This compares with 82 per 2ent Zor all cities of the same 
population group. One adopted the optional zity-manager plan. Five 
adopted home-rule charters, of which one provided for a council-man- 
ager government and four for mayoz-council governments. Compared 
with the respective numbers for all cities of the same size, this tends 
to show a growing preference for the mavw-council plan; and the eon- 
clusion is bolstered by the fact that at leas: three of the cities organized 
under the general law rejected home-rule zharters sponsoring council- 
manager plans. However, two of these rejections and all of the five cities 
adopting home-rule charters were in the lsveland metropolitan area, 
where popular sentiment at the moment apresers antagonistic to the coun- 
il-manager plan. 

If any conclusions are to be drawn fron th2 facts here presented, 
it is evident that the general law of Ohio governing cities should be re- 
vised. With almost three-fourths of ths cities 3f the state operating under 
the general law, it is important that they b2 zoverned by a system that 
is more in accord with present-day knowlecz> cf municipal organization 
and administration. The writer would prefe> an up-to-date council-man- 
ager government; but a mayor-couneil system, with proper attention . 
‘ . given to administration, would be an excellent improvement upon the 
present law. , | 

The optional charter plans could be improved. They should be so 
drafted as to be adapted to serve as models fcr eï'ies drefting their own 
charters. And there is little reason for placing a premium on the adop- 
tion of an optional plan. Inasmuch as a city may draft new charters 
_as frequently as it desires, it should not be lin ‘ted in its right to abandon 
an optional plan. 

University of Akron. ROS Fo SHERMAN, 

The Metropolitan Water District of Soutnern California. This dis- - 
trict was formed and incorporated under the Metropolitan Water District 
Act of 1929. It is composed of fifteen cities im the South Coastal Plain, 
namely, Anaheim, Beverly Hills, Colton, Pasadena, Santa Ana, Santa 
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Monica, San Marino, Los Angeles, Fullerton, Torrance, Long Beach, Glen- 
dale, Compton, Burbank, and San Bernardino. Riverside and Ontario are 
considering entering. Any othar city in the area may join by a majority 
vote of its citizens and consent of the cities already in the district. 

For a time, the district functioned through the organization of the Los 
Angeles water department. As soon as funds and equipment became avail- 

able it, however, separated end formed its own organization (May 1, 
- 1930). It is now governed by a board of directors, one member from 
each city, with an additional director for each two hundred million of 
assessed valuation. Voting power is distributed on the basis of every 
ten million of assessed valuation. The fact that a city has more than one 
director does not give it 1rcreased voting power. No city is allowed 
‘more than fifty per cent of the voting strength of the board. In accord- 
ance with these rules, the city of Los Angeles appoints five directors and 
each of the other cities one. The chairman, vice-chairman, secretary, 
and assistant secretary are elected from the directors. The controller, 
treasurer, and executive secratary are salaried appointees. The board also 
appoints a chief engineer.’ 

Under the California statutes, the district ‘‘may incur bonded debts 
and may acquire, construct, operate, and manage works and property, 
providing for the taxation of property therein and the performance of 
certain other functions relating thereto, by officers of counties, providing 
for the addition of area thereto and the exclusion of area therefrom, and 
authorizing municipal corporations to aid and participate in the incor- 
poration of such districts.’ Counties are authorized and required to levy 
a tax on the various cities as specified by resolution of the board of direc- 
tors, modified to the extent necessary to produce from each city only the 
amount of money apportioned thereto in said resolution, less any amount 
-paid or undertaken to be raid by such city or credited thereto. The tax 
applies to all taxable non-operative property in the district.‘ 

The present tax rate of the Metropolitan District in Los Angeles 
county is three cents per hundred dollars.’ The ten cities of Los Angeles 
county that are in the district represent 75 per cent of the assessed valua- 
tion of the entire county and 98.36 per cent of the valuation of the 
Metropolitan District. Without doubt, Los Angeles county will bear the 
brunt of the bonding, both as to interest and principal, at least until 
the water reaches full distribution and sale.® 

* Surveys of the Metropolitan District of Southern California, pp. 1-10 (January, 
1931). 

en of Metropolitan Water Distriot (January, 1981). 

2 California Statutes, 1989, Dtap. 796. 

4 Ibid., Section 8, Subdivision K. 

5 County of Los Angeles Tarpayers’ Gutde, 1981. 

° Los Angeles Bureau of Manicipal Research (September, 1981). 
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The primary object of the Metropolitan District is to construct an 
aqueduct to take water from the Co_orsdo River, 252 miles away. The 
river dumps between five and nine biläior gellons of water a day, of 
which one billion gallons will be saved 5r the South Coastal Plain by 
the federal-built Boulder Dam. This Cam, approximately 300 miles from 
Los Angeles, will back up water nearly = hundred miles. The rapid con- 
struction of the dam will insure its corpie’ion long before the aque- 
duct can be built. The latter will necessitate a construction period of 
eight to ten years. | | 

The Metropolitan District has made some very valuable surveys in 
connection with the water problems of its arza. Several dam-sites on 
the Colorado River were selected, and the best one was determined by a 
detailed survey of the aqueduct routes and the comparative costs and ad- 
vantages thereof. The Parker site was ælezted, after consideration of 
Bull’s Head, Bridge Canyon, and Picazho sites. 

Other surveys by state engineers hav= shown ‘that the cities of the 
South Coastal Plain use one hundrec end seventy million gallons of 
water a day more than is being replaced Tris is Lorne out by the fact that 
wells, formerly artesian, are now being pimped at depths ranging from 
120 to 600 feet. In many places the pumzirg is below sea level, which 
has resulted in salt water invading and spoiling fresh water basins. 

In influencing the federal government t3 build the dam where and as 
promptly as it is being done, the Metropol:zan District has incurred some 
political obligations. It has entered into a eantract whereby the govern- 
ment will store and deliver Colorado Biver ~watar to the South Coastal 
Plain; also a contract for the purchase of =kectric power from the dam to 
pump the water over intervening mountas. 

The Metropolitan Water District hes provided a two hundred and 
twenty million dollar Colorado River bon: issue, which was carried in 
late 1931 by a large majority vote. The boncs are fifty-year term, four and 
three quarters per cent interest, and cost the District two dollars and 
twenty-one cents per borrowed dollar. The total payment will be 
¢486,500,000, or $9,730,000 a year. More beading will probably be neces- 
sary in the future; for present estimates bring the aqueduct to the area, 
but do not distribute the water. These arrangements must be made locally. 
Possibly several special water improvemer: ‘districts. will be formed.’ 
At the present time, there are three water Cistricts and eleven water- 
works districts in Los Angeles county besides the Metropolitan District. 

EDWIN À. COTTRELL. 

Stanford University. 

T Los Angeles Bureau of Municipal Research (Eepzamber, 1931). 

t County Auditor’s Report, 1981. 
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Recent Elections in Prussia and Other German Länder. Since the 
reélection of President von Hindenburg on April 10, eight German Lander 
have held parliamentary elections. Five, i.e., Prussia, Bavaria, Wiirt- 
temberg, Hamburg, and Anhalt, held Landtag elections on April 24; 
Mecklenburg-Schwerin elected a new parliament on May 4; Oldenburg 
reconstituted its legislative body on May 29; and on June 19 the voters 
of Hessen went to the polls (for the fourth time in seven months) to re- 
place the Landtag elected on November 14 and subsequently declared il- 
legal by the courts. These eigtt Länder comprise eighty-three per cent of 
the population of Germany, end the elections enumerated have brought 
into clear relief present politizal tendencies throughout the country: the 
rapidly growing strength of National Socialism; the increasing dissatis- 
faction with Socialistic attempts to overcome the economic crisis; the 
progressive disappearance of the middle parties, with the exception of 
the Catholic Center; and the relatively slow growth of Communistic in- 
fluence. The table on the following page undertakes to present the results 
of the elections and to show the political status in the seventeen German 
Lander as it is today. 

Of the several Landtag elections, that of Prussia was the most impor- 
tant. Prussia not only has over sixty-one per cent of the population of 
Germany, but has twenty-six of the sixty-six members of the German 
Reichsrat, and for these anc other reasons plays a decisive rôle in the 
affairs of the Reich generally. Regular Prussian elections are held once: 
every four years. Electors vote, not for individual candidates, but for 
lists of candidates nominated by the various eligible parties and groups, 
nineteen of which placed lists in the field on April 24: For election 
purposes, Prussia is dividec into twenty-three major election districts, 
and each party or group is entitled to one representative in the Land- 
tag for every 50,000 votes that it receives in such an election dis- 
trict.? Surplus remainders in the various districts are pooled, and each 
party secures an additional representative for every 50,000 votes in its 
pool. At the time of this election, the party distribution of representa- 
tives in the Prussian Landtag was as follows: Communists, 48; Social 

1 Besides the more important parties were such groups as the Partei der Erwerbs- 
losen, Menschheïtspartei, Radikale Partei, Nationale Minderheiten in Deutschland, and 
the Nationale Opposition der Vereinigten Reïchsbankläubiger. Of the 22,069,849 votes 
east, representing 81 per cent of the qualified voters, five parties—National Socialists, 
Social Democrats, Center, Communists, and German Nationalists—polled 93 per cent. 

? This figure in former elections was 40,000. For provisions dealing with Prussian 


Landtag elections, see Verfassung des Freistaats Preussen, November 30, 1920, and 
the Landeswahlpesetz of Decomder 8, 1920, with supplements. 
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._ POLITIOAL CHARAOTER OF LANDER GOVLENMENTS, JUNE 13, 1932 


Lander Date of last Party strengta-x Landtag* Character** 
election (a) (b) (0) ‘a: (e) (/) of executive 

Preussen ........ 24, 4.32 57 98 67 EI 162 12 administrative 
Bayern cos. ws 24, 4.32 8 20 45t 3 43 9 administrative 
Sachsen ......... 22, 6.80 13 382 0 5 14 32 administrative 
Württemberg ..... 24, 4.32 7 14 17 3 23 16 administrative 
Baden ::.5:,.44 .27,10.29 5 18 34 3 € 22 administrative 
Thiringen ....... 8.12.89 6 18 0 2 € 21 administrative 
Hessen .......,,. 14.11.31 
(declared invalid—new election 19.6.32) administrative 
Hamburg ..... ...24, 4,32 26 49 2 7 31 25 administrative 
Mecklenburg- 

Schwerin ...... §. 6.32 4 18 0 E 30 2 Nat. Soc.-Ger. Nat. 

Oldenburg ....... 29, 5.32 2 9 T = 2 2 Nat. Boc. 
Braunschweig ....14. 9.30 2 17 0 0 9 12 Nat, Soc.-Ger. Nat. 
Anhalt ....... ...24, 4,33 8 12 : 1 2 16 4 Mat. Soc. 
Bremen ........., 80.11.30 12 40 2 3 32 28 Weimar coalition 
LIDDO. suis 6. 1.29 1 9 0 3 0 8 ‘Weimar coalition 
Lübeck .......... 10.11.29 7 34 1 8 8 32 ‘Weimar coalition 
Mecklenburg- 

Strelitz ....... 18. 8.82 3 10 0 1 9 2 Nat. Soc.-Dt. Nat. 
Schaumburg-Lippe. 8, 6.81 1 7 0 1 4 2 Weimar coalition 

Total Landtag 

representation, 157 400 176 81 434 229 


* The parties are arranged as follows: (a) C=mmunists; (b) Social Democrats; 
(e) Center party; (d) German Nationalists; (=) Netional Socialists; (£f) Other 
parties, | i 

** In many of the Länder, the functioning of ihe ncrmal parliamentary system 
has been interrupted and the work of the execufive branch is being carried on by 
tae administrative heads of departments, with 1212 toleration or support of some 
parties. In five cases, the cabinets are in control z£ the National Socialists, with or 
without the coöperation of the German Nationaliete In four of the smaller Lander, 
the Weimar coalition—Social Democrats, Democrats, Center, and some other middle 
parties—still controls the cabinet. 

ł The Bavarian Peoples party, Catholic and ccSp«rating closely with the Center 


party. 


Democrats, 137; Democrats, 22; Center, 71; Peoples party, 40; Economic 
party, 16; German Nationalists, 71; Nation=zl Sozialists, 9; other parties, 
36.2 The increase of National Socialistic sttengta from 9 to 162, the 
reduction of Social Democratic and German National representation 
by 44 and 40 members, respectively, and the almost total disappearance 
of the other parties (with the exception f the Communists and the 
Center party) are facts which need little eletoraticn. The election evi- 
denced a revolution in political thinking. 


"Frankfurter Zeitung, April 26, 1982, p. 6. 
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According to information published on April 6, 1932, about 7,000 can- 
didates were put forward by the various parties and groups in Prussia 
alone, and an ‘additional 3,000 in Bavaria, Württemberg, Anhalt, and 
Hamburg. In selecting candidates for their local and state-wide lists, 
the parties use different methods. In some cases, nominations are made by 
assemblies composed of parliamentary factions and party officials;.in 
some cases, by executive committees; and sometimes they are merely 
appointed by the party leaders. The National Socialist candidates are as 
a rule appointed by the district leaders of the party and passed upon 
by the national officials, who take into consideration the devotion of the 
candidates to the party, their political experience, and their capacity to 
win votes, as well as their gereral ability.* The Social Democratic candi- 
dates are to a very large exient executive secretaries of trade unions, 
party officials, or members of the party holding public office.’ Prominent 
figures in the party are usually placed near the top of the state-wide 
lists in order to insure their election. In view of the character and com- 
position of the extreme parties of the Right and Left—National Socialists 
and Communists—it is not surprising that a large proportion of the 
nominees of these parties are comparatively young.® 

The military and organizational traditions in Germany have been car- 
ried over into the party life of the nation, giving political struggles the 
character of a warfare between skillfully manned and thoroughly dis- 
ciplined forces. It is sometimes said that one-tenth of the voting strength 
of the parties can be taken as a rough measure of the regimented nucleus 
of permanently organized members, whose dues constitute the starting 
point of the party war-chest, and whose votes can be assuredly counted 
upon. In addition to the financial and voting strength of dues-paying 
members, the parties also rely for support upon a number of organiza- 
tions more or less closely affiliated with them. Behind the Communist 
party there are today a small number of trade unions and a semi-mili- 
tary organization called the Rote Front, designed to give the party what- 
ever physical protection it needs. The sources of financial support, 
whether dues, sale of literature, admission fees for mass meetings, or 
contributions from outside cf Germany, are in the nature of things secret. 


“On the state-wide list of the National Socialists there were the names of 24 ac- 
tive civil servants and 14 pensioned public officials, 10 of whom were former army 
officers. In both district and state-wide lists, about 25 per cent of the candidates 
were agriculturists, Frankfurter Zeitung, April 8, 1932. 

“The Social Democratic state-wide list, for example, contained the names of 24 
candidates, seven of whom were holding public office, twelve others being executive 
seeretaries or officials of trade union or party organizations, 

‘Data concerning the ages of candidates in the Landtag elections are not avail- 
able. Of 184 National Socialists and Communists elected to the Reichstag in 1930, 
20 were under thirty and 104 were between thirty and forty. 
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The backbone of the Social Democratic party is the so-called free trade 
unions, whose principal organization is ths Allgemeiner Deutscher 
Gewerkschaftsbund, with 4,866,926 members. In addition, there is the 
semi-military organization known as the Raichsbanner, organized to pro- 
tect the interests of the Socialists against the ettacks of the Communists 
and National Socialists, as well as to protect the republican institutions 
set up by the Weimar constitution. The =ceial Democratic party derives 
financial support from membership dues, crade union contributions, en- 
trance fees to mass meetings, sale of publis:tions. and, in the recent elec- 
tions, a ten per cent levy on the salaries of parcy employees and officials. 
In addition to the Catholic trade unions anc the Deutscher Gewerk- 
schaftsbund, the Center party has, of course the organized support, politi- 
eally and financially, of the Catholie Church end a large number of 
associated federations. While such support may rot always be direct, it 
is none the less effective. The Stahlhelm—an organization of nationally- 
inclined military interests and war veterarée—usually works in close har- 
mony with the German Nationalists, altnongh it cannot be said to be 
officially connected with the party. The Landbund, an organization of 
agricultural interests with more than 5,0CC,000 members, is also found 
as a rule supporting the interests of the Rizht parties, the German Na- 
tionalists or the National Socialists. Tie National Socialists derive their 
organized support from a number of scurces—unemployed workers, mid- 
dle classes, agriculturists, and a certain proportion of the industrial in- 
terests.' In addition to a regular dtes-paying membership of about 
1,000,000, they have a semi-military orgenization known as the S.A. 
(Sturm Abteilung) of about 400,000 members. Firancial support for the 
Hitler movement is derived in part from dues, entrance fees to mass 
meetings (which are of considerable significance). and the sale of publica- 
tions. Charges that the movement is heavily endowed by certain industrial 
interests, and even that it receives financial support from the Italian Fas- 
cists, as well as the landed interests of easter Germany, have from time 
to time been denied. In recent years, 2 number of ir dustrial and business 
federations have played an important rôle ix political campaigns, as for 
example member organizations of the Keletsvertaxd der Deutschen In- 
dustrie and the Vereinigung der Deutschen Arheitgeberverbände, al- 
though the national federations themselves claim to be non-political. The 
Deutsche Beamtenbund,® with its milHons bf eivil servants, has not 

‘It is known, for example, that certain industrial organizations in western Germany 
ace quite definitely represented by National Socialists on the board of directors and 
‘secretarial staff of the Reichverband der Deutsthen Industrie, although it would not 
be fair to state that this organization is officially National Sozialist, 

‘It has happened that such organizations es she Tieutseke Seamtenbund have made 
ecntributions to party war-chests with the understanding that certain nominees would 
be given advantageous positions on the party liets. 


702 THE AMERIOAN POLITICAL SCIENCE REVIEW 


hesitated in recent times to enter the political arena, although it cannot 
be said to represent officially any one political party. The disciplined 
character of these organizations and their inclusive memberships, as well 
as their financial strength, are often decisive factors in political cam- 
paigns. 

One of the most dramatic events of the Prussian Landtag campaign was 
the issuance of a national decree by President von Hindenburg forbidding 
the existence and activity of the S.A. and other semi-military organiza- 
tions associated with the Hitler movement.” This action, which was recom- 
mended by the Briining cabinet, was apparently carried out with dis- 
patch and with comparatively little difficulty. Although the National So- 
cialists claimed that it was merely a political move on the part of the 
Social Democrats and their associates, they adopted an attitude of ‘‘pas- 
sive resistance,’’ and it is quite evident that thousands of votes were 
added to their lists as a result of the action. The decree was later sup- 
‘plemented by a pronouncement of President von Hindenburg calling for 
an investigation of other ‘‘party armies,’’ but nothing seems to have come 
of the suggestion.?®. This action of the Brüning cabinet was severely eriti- 
cized, not only by the National Socialists, but by other groups as well. 
The limitation of Germany’s national army to 100,000 men by the peace 
treaties has been a factor in encouraging the introduction of what some 
describe as ‘‘boot-leg’’ militarism into Germany. The military tradition 
has never been entirely exterminated, even within the ranks of some of 
the middle and left groupings, and has found a partially stunted expres- 
sion in the setting up of these ‘‘party armies,’’ a development which has 
been made easier because of large numbers of unemployed, the unsettled 
economic conditions, and the intensity of the political battles raging since 
the war. 

An examination of the results of the Landtag elections in the seven 
- Länder reveals the critical situation into which Germany has been forced 
by the trend of events during the last few years. An increase in strength 
of the National Socialists was the outstanding feature in all of them, 
though in most cases it was not sufficient to make possible a National 
Socialistic majority government. In three of the smaller Länder—Meck- 
lenburg-Schwerin, Oldenburg, and Anhalt-—it was possible for the Na- 
tional Socialists, either alone or with the help of the German National- 

*Decree of April 18; 1932. | 

* Letter of President Hindenburg to Secretary of the Interior Groener, April 16. 
The opposition of certain army officials and military interests to the dissolution of 


the S.A. finally led to the resignation of Groener from his post as head of the De- 
partment of the Interior. 
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ists, to form a cabinet. In the four larz=r Lander, however-—Prussia, 
Bavaria, Württemberg, and Hamburg—ik.s was not possible. The com- 
plexity of the situation is well brougat cat ky the sequence of events in 
Prussia, whose parliamentary situation mey bə said to be fairly typical 
of that in the Reich as a whole. 

The election in Prussia gave the following results: Communists, 57; 
Social Democrats, 93; Center, 67; German Nationalists, 31; National So- 
cialists, 162; other parties, 12. The atii-ude of the Communists is at 
least consistent; they will support no cabire. founded on the present con- 
stitutional system, and can be counted upca tc vote with the opposition 
at all times. The former Weimar coalition made up of the Social Demo- 
crats, Center, and other middle parties can. zommand possibly 172 votes, 
but will be opposed by 250 Communists, (&rn:an Nationalists, and Na- 
tional Socialists. Moreover, a combinaticr of National Socialists and 
German Nationalists would give only 193 es against an opposition of 229. 
There is, of course, still another possiti'ty—a cabinet composed of 
members of the Center, German Nationalists and National Socialists. To 
the date of writing (June 15), attempts te bring about a coalition of 
these three parties have failed in all o? the Länder; and this failure ac- 
counts for the fact that in a large proporzion of them parliamentary 
government has been supplanted by a more or less temporary. arrange- 
ment according to which routine business is carried on by the permanent 
civil services and the normal parliamentary situation is for the time be- 
ing suspended. 

In order to answer the question of why it has been impossible for 
the Center party to enter a coalition government with the National 
Socialists, one must go to the very heart of the political situation in 
Germany today, which is not only a politice., but also an economic and 
religious problem. The National Socialist procram, so far as it ean be un- 
derstood, purposes a revolutionary transicrmatcon im the political and 
economic structure of the state, which, if carr ed out, would undoubtedly 
undermine the influence of the Catholic Church, both as a state and as an 
international organization functioning within Germany. The emphasis of 
the National Socialists on national self-suffeiency (Autarkie) and in- 
dependence from external control is seen as & danger to the key position 
which the Center party has held since the wer. Furthermore, this party, 
supported by the Catholic trade unions and tereted by the Socialists in 
their support of the Weimar constitution. carnt s2e its way clear to play- 
ing second fiddle in a governmental coalitine wiich it feels would ul- 
tmately mean the destruction of these trade nions as such and inaugu- 
rate a policy quite out of keeping wita that of the Weimar coalition 
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since the war. After all, Briining was once executive secretary of a power- 
ful trade union organization, zhe Déutsche Gewerkschaftsbund. On the 
other hand, a coalition of Catholics and Socialists was possible so long 
as the Socialists were willing to accept the material advantages of the ar- 
rangement and leave to the Center party the key position of control. 
Apparently, a combination of Catholics and National Socialists could be 
_ consummated only on the condition that the National Socialists relinquish 
a substantial proportion of their nationalism and socialism or on the . 
basis that the Center party relinquish a large share of its political 
hegemony. 

And so the tiation stands today. The political groupings remain 
deadlocked, and the various Lander governments are muddling along, 
waiting for something to happen that will break the deadlock. The newly 
elected Prussian Landtag came together for its first session on May 24, 
and succeeded in electing a temporary president from the ranks of the 
National Socialists, but finally adjourned after a tumultuous affray be- 
tween members of the Natioral Socialist and Communist parties on the 
following day. A three-day session from June 1 to June 8 resulted in 
many political speeches, but total failure to agree upon a formula. of 
eabinet-building. The recent elections in the Länder had shown quite 
clearly that the distribution of party strength in the Reichstag failed 
to reflect the distribution of party strength in the country, and in an 
endeavor to remedy this situation as soon as possible, President von 
Hindenburg brought about the resignation of the Brüning cabinet on 
May 30 and replaced it by a cabinet headed by von Papen, technically 
a member of the Center party but without its official support.“ Inasmuch 
as it was quite evident that this cabinet could not possibly secure the sup- 
port of the existing Reichstag, it seemed desirable to dissolve the body with- 
out further delay. This was done by presidential proclamation on June 4, 
and the date of the new election was set for July 31. | 
- The action of President von Hindenburg in bringing about a sudden 
change in the national cabinet, while undoubtedly a surprise, and even 
a disappointment to some wko were unsympathetic with the trend of pub- 
lie opinion in present-day Germany, may properly be regarded as a 
logical step in the democratic attempt to bring government into touch 
with public opinion. The Länder elections showed very clearly that the 

2 This so-callad ‘‘National-Concentration’’ cabinet reflects, in general, the pre- 
war, military, agrarian, and industrial interests which are now to be found in the 
German Nationalist, and to a certain extent in the National Socialist, party. In a 
speech before the German Reiehsrat on June 9, the minister of interior (Gayl) stated 
that he considered monarchy the best form of government for Germany, but that a 


constitutional reform at present would not be timely. Frankfurter Zettung, June 10, 
1932, p. L 
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coalition of middle parties made up poimari'y of Centrists and Social 
Democrats no. longer commanded tie support of this public opinion. 
That publie opinion in Germany, motiveze by the critical experiences of 
the past few years, is becoming more and mor: nationalistic, and pos- 
sibly somewhat radical, is certainly na fault o2 the democratie system 
as such. The problem that Germany is fazing today-—how to reconcile 
the conflicting interests of groups s) divided in strength that none of 
them singly or in combination can commend th2 support of a majority 
of the voters—is a problem with which ar7 eountry must wrestle. The only 
rational and peaceful solution, under sack a system of government, is 
to wait patiently for the coming into #xistence o2 such majority support. 
Until then, the burden of carrying cn the day-to-day affairs of a state 
must of necessity fall, as it has dons in Germeny, upon the executive 
branch of the government. That the tiffeulty of reconciling: conflicting 
interests has often resulted in civil war ard paysical strife is no reason 
for supposing that such eventualities arz t be expected In Germany. It 
it more likely that the political thinkirg af -ae German people will finally 
erystallize in such a form as to maze poss-ble a rational solution of the 
problem. 
Harwoop L. CHILDS. 
Princeton University. 


Federal Aid in Australia.* The Austrelism scheme of federal aid in- 
cludes two types of federal assistanee Zo states: (1) direct financial 
assistance, and (2) indirect assistanes through state-federal arrangements. 
Similarities between the schemes of the [ned States and Australia ap- 
pear in the first type of federal aid. In the second type, however, the 
Australian system assumes its distinctive 2haracteristics and makes an 
advance over its American prototype. 

Direct Financial Assistance to States. Tarf ond Surplus Revenue. As 
a palliative to offset financial disabilities resulting “rom federation (1901), 
states were allowed to alter and regulate tariffs on interstate and foreign 
imports for a period of two years. Under this arrangement, levying of 
customs duties was a state function end ccllection a federal function. 
States were to receive assistance from t=rif revanue through constitu- 
tional provisions granting them monthly paymerts of surplus revenue. 
The fundamental law required a return tc the states of three-fourths 
of the net federal revenues from levies of -ustoms and excise.? Until 1910, 
revenue was returned to states in proportior to taeir respective popula- 


* Research Paper No. 283 (unpublished), Joumel Series, University of Arkansas. 
t Const., Sec. 89. Thereafter control of customs and excise became an exclusive Com- 
monwealth function. t bel., Sec. 87. 
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tions. Between 1910 and.1927, states received surplus revenue in monthly 
installments amounting to twenty-five shillings per capita of their popula- 

tion, and, in addition, all surplus revenue in proportion to their popula- 
tion.* State receipts under this arrangement were negligible, however, 
on account of heavy Commonwealth appropriations to trust funds. | 

Outright Grants to States. Unlike the Constitution of the United States, 
the Australian document specifically authorizes financial assistance to 
states. Section 96 declares that ‘‘during a period of ten years after the 
establishment of the Commonwealth, and thereafter until Parliament 
otherwise provides, the Parliament may grant financial assistance to any 
state on such terms and conditions as Parliament thinks ft.” Under this 
blanket clause, several outright grants to states have been made with 
absolutely no federal control over disposition of the funds. Between 1912 
and 1931, Tasmania received approximately £3,000,000 through seven 
different grant acts. 

The general scheme of grants to states was slightly modified by the 
States Grants Act of 1927.5 This measure ordered payment of a set sum 
(for the year 1927) to each state, and also promised states any surplus 
revenue in the federal treasury at the end of the fiscal year beginning in 
1927 and each year thereafter, payable in proportion to their population. 
Under this arrangement, states received a set sum as follows: New South 
Wales, £2,978,343; Victoria, £2,152,615; Queensland, £1,131,646; South: 
Australia, £721,269; Tasmania, £483,730; and Western Australia, 
£267,367. In addition to these grants, the 1927 act rendered special assist- 
ance to Tasmania and Western Australia. The former received £378,000 
annually for a period of two years, and the latter was granted £300,000 
annually for a period of five years.® 

Determination of the precise amounts allotable to states under various 
grant acts followed no definite principle. As a matter of fact, states so- 
licited this assistance on grounds of inability independently to carry out 
their reserved powers under the Constitution, such as health administra- 
tion, education and development, and the maintenance of public eredit.” 
The adverse effect of Commonwealth tariff policies on state revenues was 
also advanced as legitimate grounds for federal aid of this type. 

Federal-Aid Roads. Administration of the Australian federal aid roads 
program closely follows principles laid down in the corresponding system 

* Ibid., Sec. 93, and Surplus Revenue Act, 1908. ‘Surplus Revenue Act, 1910. 

5 This act repeeled the per capita provision of the 1910 act. 

. ° The Western Australia payments terminated in 1931, since the act authorized pay- 
ments to be started as of 1926. R 


T Report of the Royal Commission on the Constitution of the Commonwealth (1929), 
p. 202. 
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of the United States. This branch of fede-al aid alone requires definite 
state contributions to meet those of the federal government. 

The practice of providing federal funzs for highway purposes was 
started in 1923. In that year, the Commonavzalth offered states £500,000 
for building main roads, increasing tae sitvertion to double the amount 
in the following year. Federal contributiors were matched by the states 
until enactment of the Federal Aid Roads Act o? 1926. This act awarded 
states a total of £2,000,000 annually for a zeriod of ten years, to provide 
construction and reconstruction of roads =sed in connection with inter- 
state trade and commerce.f In the form ož an agreement between states 
and Commonwealth, all states voluntarily a cepted and passed supporting 
legislation. 

According to the schedule, amounts payable aze determined by a ratio 
of population and area in the proportior ef three-fifths population and 
two-fifths area, with states contributing tc he general fund at the rate of 
fifteen shillings for each pound sterling paid by the Commonwealth. The 
source of state money for the purpose is rar-ially determined by the Com- 
monwealth, since it is established that a Axed sum must be provided from . 
revenue and the balance according to state determination. Other pertinent 
features of the agreement are: roads warzvencing essistance are selected by 
Commonwealth officials; surveys are conducted by and at the expense of 
states; projects must be executed by coniract, except in special cases 
approved by the Commonwealth minister; =ayment of money to states is 
withheld until completion of the roads; al surveys and supervision in 
connectièn with construction must be undertaxen by states; and every. 
road constructed or reconstructed under the egreement must be main- 
tained by the state to the satisfaction o? the Commonwealth minister, with 
continuance of payment dependent thereup:n. À federal aid roads board, | 
composed of the Commonwealth minister of rubHe works and one minister 
from each state, considers any matters commected with execution of the 
works. 

Education. In the Dominion, as ir. tae Unted States, control of educa- 
tional matters is primarily a state function. Tke Commonwealth, never- 
theless, has fostered education and research. chiefly by making available 
financial assistance to certain state instituti-ns. Aid has been granted to 
the University of Sydney for a department pf Oriental studies and anthro- 
pology, and for the establishment of a echool of public health and tropical 
medicine; and the University of Melkourn= has received assistance for 
the study of aérodynamies. Since the Commonwealth does not have a 


* Proposals curtailing this program were zo >e submitzed to the 1931 session of 
the Commonwealth parliament. 
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department of education, or even an office of education, it is evident that 
the federal educational program falls short of that in the United States. 

Indirect Assistance Through State-Federal Arrangements. Public Fi- 
nance. The federal government indirectly renders states substantial as- 
sistance through a number of coôperative state-federal arrangements. As 
a result of agreements between parties to the federal compact, the Com- 
monwealth has placed at the disposal of states significant aids in the field 
of public finance. 

In the realm of taxation, two types of tax-administration agreements, 
developed within the last decade, provide possibility of greater economy 
for both states and Commonwzalth. Under an agreement which became 
effective in 1921, all Western Australian taxes are collected by the Com- 
monwealth for a sum agreed upon by tax commissioners of both authori- 
ties. Besides the possible savings in aggregate cost of tax collection 
through amalgamated departments, the scheme tends to produce uniform- 
ity of tax laws and interpretazion. Individuals benefit by a less cumber- 
some and more convenient system, and states benefit by being spared the 
full support of a separate administrative department. Terms of the second 
type of agreement (1923) between remaining states and the Common- 
wealth permit state tax officers to collect the Commonwealth income tax, 
receiving suitable compensation for the work.® | 

State-owned banks are alsc beneficiaries of federal assistance, avail- 
able through the savings bank division of the Commonwealth Bank, 
which has completely taken over several state savings banks for purposes 
of administraticn. By law, this central bank is authorized to enter into 
arrangements with any state savings bank for transfer to the Common- 
wealth Savings Bank of the whole or part of its assets, liabilities, and 
business. Since 1913 and 1920, the savings banks of Tasmania and Queens- 
land, respectively, have been administered as parts of the Commonwealth 
Bank. Subsequent to last year’s debt repudiation fright in New South 
Wales, that state became a recipient of similar aid. 

The federal government has further simplified state financial problems 
by providing Commonwealth loans to states and by securing state loans 

from abroad. Primarily to meet war expenses, but without prescribing 
the specific use of moneys obtained, the Commonwealth procured six 
loans for states between 1916 and 1927. State loan acts of 1916, 1917, and 
1924 made available an aggregate of not more than £17,240,000, whereas 
subsequent acts of 1925, 192€, and 1927 made available amounts agreed 
upon by state and Commonwealth governments. In 1925, the Common- 
wealth volunteered to procure loans from the British government for 
states, to be used in opening up land for settlement and assisting in 


*Officlal Commonwealth Yearbook, No. 20 (1927), p. 854 
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publie works. For those purposes, a total of £34,000,000 became avail- 
able.t° Under a Wire and Wire Netting act of 1927, states might receive 
Commonwealth loans in undetermined suna for the purpose of supplying 
settlers with wire and wire netting.*? 

‘A more important and more permanent form of fmancial aid to the 
states presents itself in connection with tte Australian Loan Council, 
established for a fifty-eight-year period by the Financial Agreement 
Validation Act of 1929, embodying a stat>federal agreement.** In ac- 
cordance with this agreement, the Commimwealth, through the Loan 
Council, assumed state debts amounting to £572,120,415. Payment of 
interest on these debts remains a staże obligation, but the federal govern- 
ment lightens the interest burden by arnial subsidies amounting to 
£7,584,912. Furthermore, all states and the Commonwealth are required 
to make contributions toward sinking furds for the redemption of past 
and future loans. Finally, under provisims governing operation of the 
Loan Council, the Commonwealth now con:rols both internal and ex- 
ternal borrowing of both state and federa. governments. 

States expect to receive definite financial benefits from establishment 
of the Loan Council, by (1) enhancemznt cf Australia’s credit at home 
and abroad, (2) arrangement of loans witk th2 least possible disturb- 
ance of the money market, (3) taking advantage of favorable financial 
conditions, (4) decreased interest through absences of competition with 
the Commonwealth in loan markets, (5) strict limitation of loan pro- 
grams, and (6) proper provision for a sound sinkmg fund in respect to 
all new debts created by the Loan Council 

Ratlways. Federal assistance to state-owred railways has Dei fostered 
chiefly because of non-uniform gauges. By = series of legislative enact- 
ments beginning in 1922, the Commonweal-h zovernment has cooperated 
with Queensland, New South Wales, and Scuth Australia in building 
a trans-Australian railway of uniform garge. Deñnite portions of the 
railway are being built at Commonwealth expenss. 

Ministertal Conferences. The system of direat and indirect federal aid 
to states is held together by the ministerial eonferenze. Meeting frequent- 
ly to consider administrative problems >3aring especialiy upon matters 

1 Report of the Royal Commission on the Conatttarton of the Commonwealth, p. 179. 

2 In 1922, the South Australian Farmers’ Agreement Act provided federal loans to 
a Farmers’ Cooperative, as a result of an agresmeni betwean the South Australian 
Farmers’ Codperative, the state of South Austra ia, ari the Commonwealth. Obviously, 
this cannot be classed as a direct Commonwealth-to-state loan. 

4 The present agreement providing for the Loan cumcil is based upon a temporary 
agreement of 1927, whieh could not become permanent anil the constitution was 


amended (in 1929) to give the Commonwealth increas:1 firarcial powers. 
"H, J. Exley, in Australastan Economio Record, May, 1926, p. 57. 
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of mutual interest, prime ministers and other ministers have investigated 
numerous important problems. Health, railways, taxation, tariff, uni- 
formity of laws, navigation, immigration, education, transportation, and 
communication—to mention but a few—have been subjected to examina- 
tion. Resolutions coming out of these conferences often result in formu- 
lation of state, as well as of Commonwealth, policies, and exchange of 
information proves exceedingly valuable to the states. In a general way, 
the ministerial conference corresponds to the governors’ conference of 
the United States; the latter deals chiefly with interstate relations, the 
former with state-federal matters. 

Conclusion. The Australian system of federal aid includes direct Com- 
monwealth-to-state assistance as follows: outright grants to all states 
upon a basis determined by the Commonwealth; special grants to certain 
“states; return of surplus revenue to states; allowance of state tariffs for 
a limited time after federation; grants-in-aid for purposes of road- 
building; and grants to state institutions for educational purposes. In- 
directly, federal financial assistance is rendered the states through the 
functions of the Loan Council, including control by the Commonwealth 
of internal and external state borrowing, contributions to sinking funds 
for redemption of state debts, contributions toward interest on state 
debts, and assumption of state debts by the Commonwealth. Before es- 
tablishment of the Loan Ccuncil, state loans for purposes of develop- 
ment and migration were floated by the Commonwealth. States benefit 
from federal projects of railway-gauge unification. Utilization of Com- 
monwealth administrative organs provides indirect assistance to states, 
notably in the fields of taxation and banking, whereas ministerial con- 
ferences offer them informacion and guiding principles. 
`. Contrasted with the United States, the Commonwealth does not sub- 
sidize as many locally administered functions, but permits much greater 
latitude for unfettered state control of federal grants. As a requisite 
of federal aid, fewer obligations are imposed upon Australian states 
than upon our states ; state contributions are infrequently a requirement 
of federal aid; nor do states now ‘‘match the federal dollar.’’ 

Possibility of federal centralization exists no less in Australia than 
in the United States. In its assistance to states through state-federal 
agreements such as those governing taxation, banking, loan flotation, 
and assumption of state debts, the Commonwealth possesses great po- 
tentialities of state financiel control. Whatever may be the effect of the 
latter arrangements, they must be regarded as comprising the unique 
features of Australian federal aid, in view of their ultimate aim of state 
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The Dutch East Indies? It is safe tc say that very few people in the 
United States have any appreciation of the importance of the Nether- 
lands Indies to Holland, to the world a- large, or to the United States. 
Yet they constitute a major part in the economic prosperity of Holland, 
furnish a large element in the internaticnal trade of the world, and are 
significant factors in the foreign trade of the United States. They are 
also the seat of political developments, resulting from the political: 
awakening of Asia, which are worth attertin. 

From west to east, these islands extend more zhan 3,000 miles, or as far 
as from Sen Francisco to the longitude oz the eastern end of Maine; and 
from north to south, more than 1,000 miles. Ther eover an area of 733,681 
square miles, equal to about half of Eurep2 exeluding Russia; and they 
had a population of 60,731,025 in 1930. Faey furnish about one-third 
of the rubber, 90 per cent of the quinine, ard 70 per cent of the pepper 
for the world, besides substantial proporticns of tea, coffee, sugar, pe- 
troleum, and other products. About 10 rer cent of the foreign trade is 
with the United States. 

Much the most important of the Netherands Indies is the island of 
Java, with an area of 50,000 square miles {about the same as the state 
of New York) and a population of 41,719524 in 1930. The other islands, 
with more than ten times the area of Java, have less than half the popula- 
tion. There are six cities in Java with more than 100,000 inhabitants: 
Batavia, 437,433; Sourabaya, 366,814; Semarang, 217,775; Sourakarta, 
163,018; Bandoeng, 166,722; and Djokjakarza, 136,554. The largest cities 
in the other islands are Macassar in Celebes, with a population of 86,662, 
and in Sumatra Palembang with 109,069 and Medan with 74,976.? 

The native inhabitants are mainly of Malay stock, of different tribes 
and degrees of civilization. In the eastern 3estions. Polynesian influences 
are evident. Early in the Christian era, =[indus zame from India who 
introduced their religion, amalgamated -vith the earlier peoples, and 
developed important political systems. Lete> came Arabs, who spread 
the Mohammedan faith which now prevails. From time to time, Chinese 
emigrants have come, especially in recent r2ars. There are now about 
a million ‘‘foreign Orientals,” approximately helf of them in Java. 

European influence began with the Portrguese in the sixteenth cen- 
tury; but these were replaced in the nex; sentary by the Dutch, who 
hold political control and constitute the larzest part of the 200,000 Euro- 
peans. There are, however, considerable rumbers of Germans, British, 
Danes, and Swiss, as well as Americans anc Japanese. 


1Of. Handbook of the Netherlands East Indies, 2380, Published by the Division 
of Commerce of the Department of Agriculture, Iminstry, and Commerce. Buitenzorg, 
pp. 414. 1 Indica Verlaz, 1981 (Batavia). 
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Until the end of the eighteenth century, the Dutch control was exer- 
cised by the United East India Company; but in 1788 the company was 
dissolved and its political powers were taken over by the government. 
During the Napoleonic wars, Holland and its possessions having been 
annexed to France, the Dutch Hast Indies were occupied by the British 
(1811-16) ; but for the most part they were restored to the Netherlands. 
Under the earlier colonial policy, the islands were exploited for the bene- 
fit of the Dutch traders and gcvernment, especially under the ‘‘culture 
system,’’ which prevailed from 1880 to 1870. But in recent years there 
has been a distinct change in policy in favor of native interests, and im- 
portant steps have been taken in the direction of self-government, 

Legally, the Netherlands Indies form part of the Kingdom of the 
Netherlands; and the Queen and States General constitute the highest 
political authority. In practice, this authority is exercised only for 
laws of constitutional importance and on the main principles of economic 
policy. The basis for government is to be found in the Constitutional Act 
and the Netherlands Indies Government Act, which in their present form 
date from 1925. Supervision Ly the home government is exercised through 
the minister of the colonies. 

At the head of the government in the Indies is the governor-general, 
appointed by the crown, with the council formerly consisting of the 
governor-general as president, a vice-president, and four other members 
nominated by the crown. These have all been Hollanders; but by the act 
of 1928 the number of other members has been increased to six, and two 


Pon 
. 


natives have been appointed. Formerly, the assent of the Council was . 


required for legislative ordinances and other matters ; but since the estab- 
lishment of the Volksraad, it is now mainly an advisory body. It must be 
consulted on certain affairs, and on some its assent is still required. 

The Volksraad, or People’s Council, authorized in 1916 and first or- 
ganized in 1918, was created as an advisory body, but by later legisla- 
tion. its assent is necessary for legislative ordinances. It consists of a 
president, nominated by the crowh, and sixty other members, partly ap- 
pointed by the crown and partly elected for four years, from three 
groups, i.e., Hollanders, the native population, and foreign Orientals. The 
president has been a Hollander; and of the remaining members, thirty 
have been Hollanders, twenty-five natives ahd five foreign Orientals. By 
an amendment of 1929, beginning with the election of 1931, the natives 
have thirty of the sixty members, 


As first established, the governor-general could consult the Volksraad : 


on all matters, but was obliged to consult it on the budget, colonial loans, 
and the military obligations of the residents. Under the amendments of 
1925, it must be consulted on all legislation and has the right to amend 
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bills, to pass on private members’ bills, te petition the crown and States- 
General, and to interpellate the governmert. At the election in January, 
1931, for fifteen European members of the Volksraad, one party (the 
Patriotic Club) elected five members, snoter (tie Indc-European Union) 
elected six, and four other groups each elacted one member. A committee 
of delegates, consisting of the vresidert aad twenzy other members of the 
Volksraad, elected by that body on tke basis of proportional representa- 
tion, has power to act on proposed orcinamces when the Volksraad is not 
in session. 

Public administration is highly develosed and well organized. There 
are seven civil departments: justice: civil service; finance; education 
and worship; agriculture, industry, and commerce; public works; and 
government industries. The chiefs cf these, with the heads of the war 
and naval departments, form an advisory <ounci. to the governor-general. 
There is also a general secretary. 

For localized administration, there nas been ar important distinction 
between the territory under direct govermment and that where govern- 
ment is carried on through native rules. _n recent years, new local self- 
governing agencies have been developing, end a general reorganization of 
provincial and local government is now under way. In Java, only seven 
per cent of the population is in native states but im the outer islands six 
of the fourteen million inhabitants are in sgcà states. These have been 
governed under special treaties; and since 1918 the older treaties have 
been replaced by what are called ‘‘succine: treat-es’’ and regulations for 
native states. Under these arrangements, Dutch cfficial advisers no doubt 
exercise a good deal of influence on tha native governments. 

For the regions under direct admin:strat:on, there have been a con- 
siderable number of relatively small previrces or r2sidencies, each under 
the direction of a governor, resident, or assiæant resident ; while these have 
been subdivided into districts, under assistant residents. In the outer 
islands, there have been further subdivisiois under administrators. The 
higher officials have been Hollanders tramed at the Universities of Ley- 
den and Utrecht. The administrators have 5ezn trained at the school for 
civil servants in Batavia. There are also na-ive officials known as regents 
and subordinate native officials, of special im 2rtance in Java, where they 
are known as Buptai; and since 1918 there has been £ tendency toward the 
devolution of responsibility to these native oficials. 

Native villages or groups of villages form ləgal communities with autono- 
mous powers and finances. The larger urben centers and districts were 
formerly directly under the control of *ha central government. But under 
a decentralization order of 1904 and a loc:l council ordinance of 1905 
there have been organized in Java 32 muricpalitizs and 15 provincial 
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councils. These provincial councils have been appointed by the governor- 
general, with an official majority. The municipal councils are mostly elec- 
tive, but with a majority of Europeans and appointed burgomasters. Other 
local councils in the outer islar ds are partly elected and partly appointed. 
Where there is a union of local native communities, there ig a majority 
of natives. 

These arrangements, however, are being gradually replaced by a re- 
organized system of provincial and local government. An act of 1922 
provides for a new type of provincial councils for larger provinces. The 
first of these new provinces to be organized was that of West Java, in- 
cluding four former regencies ; while the new provinces of Mid-Java and 
East Java were being organized in 1931. The new and larger provinces 
will each have a governor, who will act both as agent of the central govern- 
ment and head of the local sel7-government. There will also be a provincial 
council, partially elected and partially appointed, from different groups, 
with a committee of deputies to act for the council when not in session. 

In other regions where the new system of provinces has not been estab- 
lished, rearrangements are being made leading toward it. In some cases, 
several of the former residencies have been combined under a governor 
without as yet a provincial council, but with some minor local councils. 
In some cases, regency councils have been appointed for Bupati districts, 
partly elected and partly appointed. 

Judicial administration presents a combination of European a native 
systems. For Europeans, the civil, commercial, and penal code approxi- 
mates that of the Netherlands; and the penal code is also applicable to 
natives and foreign Orientals. In civil cases, the Chinese are much the 
same as Europeans. Other foreign Orientals are governed by the same law 
as Europeans as far as property rights are concerned, but by their cus- 
tomary family law. Natives are under their customary civil law, and even 
in the native states the criminal law is influenced by the penal code. 

There are European courts for Europeans, and also in civil and com- 
mercial cases for natives and foreign Orientals, in so far as they are sub- 
ject to European law; but also native courts for some matters, as for 
matrimonial and inheritance cases in Java, where Islamic law is applicable. 
There is a series of district courts, cantonal and magisterial courts, and 
regency tribunals. . 

Government revenues are derived from a variety of direct and indirect 
taxes, and also from various commercial undertakings. Direct taxes are 
imposed on incomes, on limited liability companies, and on real estate. 
Indirect taxes include import and export duties, excises, property transfer 
and succession duties, and stamp taxes. Commercial revenues include those 
from government industries (railways, posts, telephone and telegraphic 
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services, harbor works, and water power stations), from tin, coal, and 
other mines, from forests, from government monopolies of salt and pawn- 
shops, from government cinchona, gutta percha, and rubber estates. The 
total ordinary revenue in recent years has been about two hundred million 
dollars, or four dollars per capita. 

Until the period of the World War, expenditures never exceeded reve- 
nues. But the increase of prices for exter sive improvement works which had 
been undertaken, with other consequenees of post-war conditions, have re- 
sulted in deficits, met by loans now amourting to a debt of four hundred 
million dollars, which is much more tkan afset by the value of govern- 
ment properties and industries. 

A good deal of attention is given to public health conditions, by means 
of hospitals and preventive measures. Endemie diseases are kept under 
control ; and the average death rate is about twenty per thousand, as com- 
pared with thirty per thousand in Bricish India. In the cities, however, 
the death rate is much higher, as is also the death rate of children. The 
birth rate is also high. 

Elementary education is furnished in Dutch and vernacular schools, 
bat does not extend to all children. There ere, in addition, secondary and 
technical schools; also professional schools in law and medicine. 

JOHN À. FAIRLIE. 

University of Illsnozis. 


NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


The twenty-eighth annual meeting of the American Political Science 
‘Association will be held at Detroit on December 28-30, with headquarters 
- at the Statler Hotel. Following the procedure of recent years, the round- 
table sessions will be held in the morning and section meetings in the after- 
noons. Round tables and their chairmen include: (1) International Re- 
lations; Phillips Bradley; (2° Judicial Administration, Robert €. Cush- 
man; (3) Political Parties and Public Opinion, Thomas S. Barclay; (4) 
Local Government (chairman to be announced); and (5) Comparative 
Government (chairman to be announced). The section meetings and their 
chairmen include: (1) Public Administration, Frank M.. Stewart; (2) 
Public Law, Oliver P. Field; (3) Legislation (chairman to be announced).; ` 
and (4) Political Theory {chairman to be announced). There will be 
three luncheon meetings, one of which will be devoted to certain of the © 
larger interests of the Association, with reports of officers and commit- 
. tees. The presidential address will be given on the second evening. The 
usual summer meeting of the Executive Council is being omitted this year. 


Dr. Lewis Meriam, of the Brookings Institution, is giving a course and 
a seminar in public administration at the University of Chicago during 
the second term of the summer quarter. 


Professor Quincy Wright, of the University of Chicago, attended a 
round table at the seventh session of the seminar in Mexico conducted by 
the Committee on Cultural Relations with Latin America. 


Professor Edwin A. Cottrell, of Stanford University, will give courses 
in the Graduate Schocl of the American University, Washington, D.C., 
during the first semester of the coming year. 


At the University of California at Los Angeles, Dr. Malbone W. Gra- 
ham has been promoted to a full professorship and Dr. H. A. Steiner to an 
assistant professorship. 


Professor Harold F. Gosnell, of the University of Chicago, has been 
retained by the Hoover Commission on Social Trends for editorial work ` 
during the summer. 


Professor Rudolf Brods, of Antioch College, died at Dayton, Ohio, on 
May 10. 
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Mr. John D. Lewis, recently an instractor at the University of Wiscon- 
sin, will spend the coming year in study in Germany under appointment 
by the American German Student Excsange. 


Hon. Roland S. Morris, professor of insernational law at the Univer- 
sity of Pennsylvania, has been elected presicent of the American Philo- 
sophical Society, an association founded by Benjamin Franklin in 1727. 
The degree of doctor of laws was conferred an Mr. Morris at the annual 
commencement of the University in June. 


Dr. Carl J. Friedrich, of Harvard University, hes been promoted from 
an assistant professorship of government to en associate professorship. 


Professor David P. Barrows, of the Universizy of California, is devoting 
the summer to observation and study of political and economic conditions 
in Germany. 


Professor Harold D. Lasswell, of the University of Chicago, is spending 
the summer in Germany and Russia starting a study of Soviet propaganda. 
Professor Jerome G. Kerwin, of the sema irstitution, is also in Germany 
during the summer. 


Mr. Louis Brownlow, director of tke Publie Administration Clearing 
House, Mr. Paul V. Betters, director of the American Management Asso- 
ciation, and Mr. Donald C. Stone, research director of the International 
City Managers Association, attended the Lordon Conference of the Inter- 
national Union of Cities. 


Professor K. R. B. Flint, of Norwich University, has been appointed 
executive secretary of a Vermont commission or taxation of public utility 
corporations manufacturing electric current, and is spending the summer 
in work at Montpelier. 


Mr, Bernard G. Segal, instructor in polisical seience at the University of 
Pennsylvania, has been named as a national reporter on contracts for the 
International Congress of Comparative Lew at The Hague. Mr. Segal has 
also been appointed deputy attorney-general 55 Pennsylvania. 


Miss Edith C. Bramhall, of Colorado College. is spending the summer 
in Europe, and is engaged upon a study of ecomamic councils in a num- 
ber of countries. 
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Professor Earl W. Crecrafi, of the University of Akron, served as a 
member of the political scienze staff at Syracuse University during the 
summer session. 


On November 25 and 26, a Northwest Students International Conference 
will be held at.the University of Washington, Seattle. Its purpose is the 
promotion of interest in international affairs, particularly those of the 
Pacific area. Miss Louise Fleming, 1405 Hast 43rd Street, Seattle, 1s in 
charge. of the arrangements. 

The endowment of the Penfield scholarships in international affairs at 
the University of Pennsylvania has been increased by a bequest of $100,000 
by the late Mrs. Frederic Courtland Penfield. The sum is to be devoted to 
the creation of additional travelling on making a total of four 
appointments annually. 


À first prize of one thousand dollars and five second prizes of one hun- 
dred dollars each are offered-by the Charles C. Linthicum Foundation for 
the best essays on negotiable instruments in their international relations 
submitted to the Foundation (at the Northwestern University Law 
School) on or before Decemter 1, 1933. | 


The officers of New York University have announced a conference on 
the obligations of universities to the social order, to be held at the Waldorf- 
Astoria Hotel, New York City, on November 15-17. An evening session 
devoted to the subject of the university and governmental changes will be 
presided over by Dr. Harold G. Moulton, president of the Brookings Insti- 
tution. 


A biennial session of the Pacific Institute of International Relations was 
held at Reed College, Portland, Oregon, from July 11 to July 16, under 
joint sponsorship of Reed College, the University of Oregon, Oregon State 
College, and other institutions. Former sessions were held at the Univer- 
sity of Washington in 1928 and at the University of California in 1930. 
The Institute is financed by a grant from the Carnegie Corporation, sup- 
plemented by an appropriation from the Portland Chamber of Commerce. 


At the 1931 session of the General Assembly of Illinois, a bill was passed : 
creating a joint legislative committee on taxation and economy, with a 
mandate to look into problems of local government as well as state govern- 
ment. A sub-committee on local government, under the chairmanship of 
Elmer J. Schnackenberg, has undertaken to deal with the problem of re- 
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organizing the governments of the Chicago metropolitan area and with 
that of county reorganization and local gorernment simplication through- 
out Illinois outside of Cook county. The scb-committee has retained Grif- 
fenhagen and Associates for assistance in devising plans, estimating Sav- 
ings, and drafting recommended legisletion. 


Under the jin R of the American Judicature Society and the 
National Municipal League, a national eommittee has been created to un- 
dertake a study of the general subject of selection of the judiciary. Among 
political scientists included are Dr. W. F. Willoughby, of the Brookings 
Institution, Mr. Richard S. Childs, of New York City, and Professors 
Walter F. Dodd, of Yale University, Raymond Moley, of Columbia Uni- 
versity, William B. Munro, of the Califcrnm Institute of Technology, and 
Frederic A. Ogg, of the University of Wisconsin. Other members are 
Messrs. Newton D. Baker, Frank J. Loesch. Dean Roscoe Pound, Murray 
‘Seasongood, Silas H. Strawn, John H. W:gmore, Walter W. Cook, and 
L. C. Marshall. The chairman is Dean Just Miller, of Duke University. 


The Bureau for Government Research at the University of West Vir- 
ginia, John F. Sly, director, has undertaken a systematic survey of state 
and local government in West Virginie. The project is being financed 
jointly by the University and the West Virginia Taxpayers Association, 
Edwin M. Keatley, secretary, with headquarters at Charleston. The pro- 
gram calls for a series of reports covering the structure, services, and 
finances of local, municipal, and state government within the state. The 
first study, dealing with the county and its minor subdivisions, is ex- 
pected to be ready for the press by October 1. The emphasis in financial 
matters will be on problems of expenditure rather than of revenue. Two 
additional reports covering municipal and state government are parts of 
the major program to be completed within the next biennium. 


Shortly after its creation, the Brookirgs Institution established a re- 
tirement system under which all of its officers and staff are retired upon 
reaching the age of sixty-five. In accordance with this system, Dr. W. F. 
Willoughby retired in July as director of the Institute for Government 
Research, of which he had been the head 3inee its creation in 1916. Prior 
to assuming this post, Dr. Willoughby Lad a varied and significant career, 
including eight or nine years in Porto Ricc as treasurer and later president 
of the executive council, two years as assiszant director of the United 
States census, membership in the President’s Commission on Economy and 
Efficiency in 1911-12, an advisory relation zo the Chinese Republic in 1914- 
16, and five years as professor of jurispruderce and politics at Princeton 
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University. The success with which he has for sixteen years managed the 
affairs of the Institute for Government Research and the number and 
worth of his writings during this period are too well known to political 
scientists, the world over, to require comment. Following his retirement, 
Dr. Willoughby plans to spend some time abroad. ; 


The Geneva Research Information Sunes which was organized in 
Geneva in 1930, under the directorship of Mr. Felix Morley, for the 
purpose of research and publication in the field of international relations, — 
and particularly on problems of the League of Nations, has recently been 
enlarged and reorganized inzo the Geneva Research Center and moved 
to more spacious quarters at & Rue Butini, in close proximity to the Secre- 
tariat of the League of Nations. Although a completely independent 
agency, the Center is able to maintain close relations with the offices and 
facilities of the League, and is therefore in a peculiarly advantageous posi- 
tion in carrying on its work. It has already published more than twenty: 
monthly studies, under the general title of Geneva Special Studies, deal- 
ing with various League problems, including several devoted to the rela- 
tionships of the United States, three to the Manchurian phase of the Sino- 
Japanese conflict, and-one tc the Shanghai phase. Mr. Malcolm Davis, of 
the Yale University Press, assumed the directorship of the Center in the 
_ summer of 1931. Other members of the directing committee are Mr. Ar- 

thur Sweetser and Dr. Benjamin Gerig, of the League Secretariat; Mr. 
J. McC. Sturgis, treasurer, and Mr. C. C. Melvor, secretary ; and Profes- 
sors Pitman B. Potter, recently of the University of Wisconsin, Jacob 
Viner, of the University of Chicago, and Clarence A. Berdahl, of the Uni- 
versity of Illinois. Professors Potter and Berdahl have contributed to the 
published Studies. The Center likewise publishes a monthly review of 
events in connection with ths League of Nations, entitled Geneva. 


The summer meetings of the Pacific Southwest Academy, a center of 
the American Academy of Political: and Social Science, took place on 
July 13 and 14 at the University of California at Los Angeles. The pro- 
ceedings opened with a luncheon address by Thomas D. Campbell, former 
agricultural adviser to the Soviet government, on ‘Russia in the World 
Market.’’.In a round table on ‘‘American Trade with Soviet Russia,’’ 
papers were read by Cecil A. James, of the Los Angeles Chamber of Com- 
merce, on ‘‘The Future Cutlook for Trade with Soviet Russia,” and 
Thomas D. Campbell, on ‘‘ Russia as a Potential Industrial Competitor of 
the United States.” ‘‘Regional Groupings in Modern Europe’’ was the 
subject of a discussion in which a paper on ‘‘A Balkan Confederation’’’ 
was presented by Dr. Christine Galitzi, of Seripps College; a paper on 
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‘The Baltie States as a Regional Urity,*’ by Dr. Antonius Piip, of the 
University of Tartu, Estonia; and one on “ Inter-Scandinavian Codpera- 
tion,” by Dr. Eric C. Bellquist, of the University of California. ‘‘The 
Prospects for Treaty Revision in Etrope’* was discussed in papers by 
Professors Henry R. Spencer, of Ohic Stete University, and Malbone W. 
Graham, of the University of California at Los Angeles. Other round tables 
dealt with ‘‘Disarmament,’’ ‘‘Jepanese-American Relations, and 
‘Changing Relationships in the British Commonwealth.’’ In an evening 
conference and radio broadcast, there was £ discussion of various phases 
of the Manchurian conflict, with add-esses by Dr. Russell M. Story and 
Prof. André Lobanov-Rostovsky. The meetings came to a close with a 
banquet in honor of Dr. Antonius Piip, wk» spcke on ‘The Codification of 
International Law.’’ The program was arranged by a committee con- 
sisting of Professors Eric A. Beecroft (chairman) and Malbone W. Gra- 
ham, of the University of California at Los Angeles, John P. Young, of 
Occidental College, and Constantine Panuazio, president of the Academy. 


Radio Program of the American Political Science Association. At its 
meeting in Washington last December, the Fclitical Science Association 
enthusiastically endorsed the efforts 3f the Committee on Policy to co- 
operate with the National Advisory Council on Radio in Education in 
taking advantage of the National Broadcasting Company’s offer of a half- 
hour a week on the air for four yeers for programs of civic education. 
The ‘‘You and Your Government” saries presented this spring has at- 
tracted widespread and favorable attention Especially significant has been 
the disposition of secondary schools to make us2 of the programs in supple- 
menting their civics instruction. Leadinz embers of the Association have 
contributed able addresses, all of whick are published by the University of 
Chicago Press and obtainable from it at tex cents each. Much progress has 
been made in learning how to present to the public in attractive guise 
the best knowledge that political sciemzists possess on current problems. 
The effort has been to translate sciertifie truth into popular language. 
If scholarship is to have practical results, it is important that it adjust 
itself to this vehicle of popular expression. 

Last December it was confidently axpected that ample funds would 
be forthcoming to carry on this work. The depression, however, has put 
an end to any immediate prospect of this kind. We found ourselves faced 
by the necessity of making real sacrifices if the programs were to be con- 
tinued. The Committee on Policy was pollec, and it was found unanimous- 
ly in favor of going ahead. With only ane Tissenting vote, the Committee 
decided to devote a portion of its funds, amaanting to substantially five 
thousand dollars, to the preparation of >rograms, the expenses of speakers, 
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and as much publicity as possible. Continuing efforts will be made for 

additional funds (in codperaticn with the National Advisory Council on 

Radio in Education), which will be devoted, if obtained, to wider publicity. 

The Committee also voted to ask the members of the Association to speak 

without compensation, and the executive group of the Committee on Civic 

Education by Radio, which is preparing the programs, will likewise serve 

without compensation. On this basis, it is possible to announce that the 

programs will be continued next fall beginning Tuesday, Septembar 6, 

and running through the winter and spring. The theme from September 6 

until the election will be ‘‘Problems of Government in a Depression,” and 

after election until New Year’s, ‘‘Constructive Economy in State and 

Local Government.’’ The prozram up to the election is as follows: 

(1) September 6, ‘‘Issues Between the Parties,” Lindsay Rogers, Co- 
lumbia University (Democratic party) ; Frederick M. Davenport, 
member of Congress from the 33rd New York district {Republi- 
can party); Algernon Lee, Rand School (Socialist party). 

(2) September 13, ‘‘Issues Above the Parties,” A. R. Hatton, North- 
| western University. 

(3) September 20, ‘Constructive Economy in the Federal Govern- 

ment,’’ Louis Brownlow, Public Administration Clearing House; 
Carl R. Chindblom, member of Congress from the 10th Illinois dis- 
trict; William Hard, Washington, D.C.; Henry P. Seidemann, 
Brookings Institution; and Miss Katherine A. Frederic, National 
League of Women Voters. 

(4) September 27, ‘‘Constructive Economy in State and Local Govern- 
ment,” Thomas H. Reed, University of Michigan; H. W. Dodds, 
Princeton University; Miss Dorothy Strauss, Women’s City Club 
of New York; Joseph McGoldrick, Columbia University; and Lu- 
ther Gulick, Institute of Public Administration. 

October 4, ‘What Can Government Do to Prevent and Relieve Un- 

employment ?,’’ Robert F. Wagner, U. S. senator from New York, 

and Charles A. Beard, New Milford, Conn. 

(6) October 11, ‘‘How Can Government Aid Finance and Banking?,”’ 
John T. Madden, Alexander Hamilton Institute, and Walter F. 
Dodd, Yale University. 

(7) October 18, ‘‘How Can Government Provide Greater Security in 
Our Economie System ?,’’ Panl Mazur, Lehman Brothers, New York 
City, and Arthur W. Macmahon, Columbia University. 

(8) October 25, ‘‘Mechanics and Maneuvers of Campaigns,” Arthur N. 
Holcombe, Harvard University. 

(9) November 1, “Why Vote?,’’ Charles E. Merriam, University of | 
Chicago. 
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On behalf of my colleagues in the Comm:ttes on Policy, may I bespeak 
from the members of the Association thei? earnest coöperation in giving 
as widespread announcement as possible to these broadcasts? As last 
spring, they will occur on Tuesday evenings at eight o’clock (Eastern day- 
light saving time to and including September 20, and thereafter Hastern 
standard time). Money is not available fcr the extensive circularization 
which was employed in announcing last sprmg’s program. This makes it 
all the more important that the individual members of the Association 
coôperate in spreading the news. The broadcasts will be over the blue 
network of the National Broadcasting Company, probably through much 
the same stations as last spring, with certain important additions. As soon 
as the station list is available, a copy will ke sent to each college and uni- 
versity department of political science. A ‘‘Listener’s Handbook’? will 
be published, by the University of Chicago Press, and will be available 
at twenty-five cents a copy. Copies of the individual addresses will also 
be available at ten cents each. 

Tomas H. REED. 


University of Michigan. 


Some Political Aspects of Economic Pienning. Planning is thought 
of primarily as a Bolshevik invention and experiment. Discussion of it in 
relation to other countries is, therefore, he pful as revealing that it has 
many roots and can assume different forms; though such discussion may 
result in contusion if it tends to identify national economic planning with 
state enterprise or with state intervention in business generally. For many 
who discuss planning in Western Europe and in the United States point 
to the Viag in Germany, or to the land reckamation projects in Italy, or 
to the work of the various federal boards in America, as examples of na- 
tional planning. This tendency is in a way à counterpart in polities of 
the tendency to identify planning with ratbnalization in specific indus- 
tries common among business men and econcmists. 

Both tendencies have value, however, in revealing the important part 
which planful procedure plays in economic and political life even under 
our system of laissez faire and political indivxiualism. But for purposes of 
precision in analysis, it seems to me that we must insist on a clear and 
larger concept of national economic planning es distinct both from techni- 
cal and industrial planning and from partial governmental regulation and 
partial government ownership. National economic planning implies a 
collective procedure which treats all indivicual and separate plants, en- 
terprises, and industries of a country as cod-dinated units of one single 
system for the purpose of achieving the maximum satisfaction of the needs 
of the people within a given interval of tim2. The essential features in 
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such planning are the interdependence of all productive units, the maxi- 
mum utilization of productive forces for the needs of consumption, and 
the conscious direction of the social system toward nationally recognized 
objectives. 

It is obvious that if we define economic planning in such terms, we are 
forced to conclude that there is as yet very little of it outside of Soviet 
Russia. The operations of state and municipal enterprises in Western 
Europe can at most be compared in the political realm with schemes of 
partial planning in specific incustries in the economic domain. The opera- 
tions of the Viag in Germariv, the largest single state-owned enterprise in 
the world outside of Russia, are similar to the operations of large corpo- 
rations or holding companies in the United States. 

But while there is as yet little national economic planning in Western 
Europe or America, we may say that the elements of such plenning are 
in process of development. Italy has adopted a structure of eccnomic life 
which, under vroper conditions, may be used for planning. The growth of 
state-operated industries in Garmany and in other western countries is in 
itself a factor which undermines the operation.of laissez faire and calls 
into play the alternative procedure of planful management. The expan- 
sion of government regulation of transportation, agriculture, and especial- 
ly of credit, in the United States implies a reliance on collective effort 
which tends,in the same direction. The work of the national economic coun- 
cils in the several countries where they exist is furthering the idea of na- 
tional economy and of the need for treating it in a unified way. It may thus 
be said that economic planning is now in process of emergence in the West- 
ern World as a principle opposed to that of laissez faire. The question is 
how, and to what extent, that principle is destined to replace laissez - 
faire, and what institutions it will call forth in different countries. 

It is from this point of vizw that I have attempted to distinguish several 
types of national economic planning. The assumption is that while the 
economic and. social systems of the Western World have similar founda- 
tions, they show variations significant enough to warrant classification 
into types. That was true of feudalism, of the earlier stages of capitalism ; 
it is true of present-day industrialism. The types of national economic 
planning which I distinguish are five in number: (1) absolute socialist 
planning, (2) partial state socialist planning, (3) Fascist, or nationalist, 
planning, (4) business planning, and (5) social progressive planning. In 
these types of planning, many of the differences center primarily around 
specific economic questions, such as the control of prices, the type of in- 

1 For definitions, see Lewis L. Lorwin, The Problem of Heonomto Planzing, published 


by the International Industrial Relations Association (The Hague, 1931) ; also Survey 
Graphio, Mar., 1932. 
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dustrial management, the relation of agrizulture to industry, the method 
of adjusting consumers’ demand to prodwation, the direction of capital re- 
sources, the distribution of wealth and purehasing power, and so on. 

But aside from these economic issues, zhe types of planning differ on 
points which are usually designated as political. These are the rôle of the 
state in economic planning, the range cf individual freedom under a 
system of planning, and the problem of re:>nciling group differences in the 
formulation of national objectives. It is i> these questions that I wish to 
call attention here. 

Planning undoubtedly involves changes in the form and methods of 
the democratic state. The concepticn of tae state which underlies Soviet 
planning is that of a class dictatorship ~o be used by a rising class to 
exterminate a formerly dominant class ard to establish forcibly a socialist 
order. That is quite different from the Fascist concept, according to which 
the state stands above groups and classes and has the function of resolving 
class conflict into national coöperation This difference affects the practical 
operations of the two dictatorships anid their efforts at planning. The idea 
of the state whick underlies business plerning is still essentially that of 
laissez faire, with the concession that a loser coöperation between the 
state and business is called for: The soctsl progressive type of planning 
holds to what may be called the thecry of the social state, viewing the 
state as an instrument for the graduel modification of the social system, 
allowing group conflicts within certain limits, but rationalizing their 
forms and methods and using them as a means for creating a constantly 
expanding sense of national solidarity. 

The attitudes toward personal freedom involved in the different types 
of economic planning are in some measure related to the idea of the state. 
It is inevitable that certain individual frezloms should be either curtailed 
or entirely eliminated under a system o2 Soviet planning. Whether the 
transition from th2 present planning in Saviet Russia to the final socialist 
system which is envisaged will be accompenied by the relaxation of re- 
strictions or by the imposition of still grea-er ones is a debatable question. 
The Russians themselves look forward to gréater freedom, which is inter- 
esting as a recognition of the ultimate value of individual freedom. 
Whether economic planning of any kind i3 compatible with a large degree 
of individual freedom and liberty is a crue<al question which is more often 
answered in the negative. In fact, mary who would accept planning 
because of the destructive results of laissez faire hesitate to do so because 
of the fear that it implies an abdication of incividual freedom. | 

My feeling on the subject is that in ozJer to answer the question we 
need a clearer analysis of the changing ccatent and forms of freedom. If 
the freedoms which are important to the individual ere the freedom of 
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movement, the freedom of thought, of expressing opinion, of selecting 
one’s mode of lite, of determining the choice of things to use or not to 
use, of finding one’s place in the productive system in accordance with 
“one’s capacity, we may say that most of these freedoms could be retained 
under a system of economie planning, provided that techniques of guidance 
are worked out in accordance with economic needs and changing psychol- 
ogy. That many of the repressions and restrictions which beset the in- 
dividual’s life today under laissez faire are not resented, and indeed are 
even accepted as forms of freecom, is evidence of the fact that the present 
system has worked out a technique of giving the individual the illusion 
of freedom where the latter does not really exist. Even under Soviet plan- 
ning today, there would, be more individual leeway, were it not for the 
extraordinary conditions under which the economic development of the 
country is proceeding and for the Soviet reaction against western democ- 
‘racy, which makes the Soviet planners unduly impatient, for the time be- 
‘ing, with the problem of individual freedom. © 
. The third problem involved in national economie planning is the formu- 
lation of objectives and plans. From an economic point of view, this is a 
question of reconciling the divargent interests of individuals, groups, and 
classes. The political aspect is that of finding the method of achieving such, ` 
reconciliation. Even under Soviet planning, regardless of the dictatorial 
form of government, the formulation of national plans cannot, and does 
not, proceed without conflict. We have heard about the fights between 
Trotsky.and Stalin, between the Rights and Lefts, and so.on. Aside 
from the struggle between individuals for power and ‘control, these fights 
‘reflect a conflict which goes much.deeper, namely, differences between per- 
-sisting economie groups and the inevitable disagreements due to difer- 
ences in temperament, : backgrounds, logic, and imagination. No philos- 
ophy and no methodology can completely eliminate such conflicts. The 
communists who think that Marxism supplies them with a basis of judg- : 
ment and forecast are no less subject to this law of conflict than other peo- 
ple. For Marxism does not contain an answer to every question of the mo- 
` ment, and the application of Marxist methodology must be made by indi- 
viduals whose range of vision and basis of judgment differ. | 
One must admit that under a system of dictatorial government, these 
differences can be much more easily handled. Stalin could exile Trotsky 
without much ado, and he can suppress differences of opinion which seem 
to him intolerable at any one time. Such a procedure is possible also under- 
* Fascism ; though there, even more than under the Soviet government, the 
issuance of an economie decr2e does not always mean its full -and easy 
_ enforcement, 
The question of greatest interest is, How can such conflicts be reconciled 
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under a system of economie planning that would allow the largest play 
to individual freedom. How can national objectives be formulated under a 
system in which group conflicts are allowed to have a certain sway, and 
in which no dictatorial force is exercised to zompose them? It would seem 
that the answer lies in willingness tc proceed slowly and to rely on the 
eumulative effects of rational thinking. Analysis and research can eluci- 
date those facts of a situation which may bə called inescapable, and which 
must be accepted by rational human beings. Conflicting groups may be 
brought to see the possible value of reacting agreements on the basis of 
such facts. And when compromises ae noz reached, regardless of every- 
thing that may be done, the power of {decision may be placed in the hands 
of a final arbiter, be that the government or some other agency.’ 

There is here a task which falls peculiarly zo that group in society which 
has taken upon itself the function of research and thinking, It is true that 
our professional groups and our scientiic class cannot be said to have 
displayed as yet that unbiased attitude, that mastery of fact, and that 
power of imagination which are necessary to give them the right to play 
the part of arbiters in society. But I hava Jaith that they can do so. For, 
as is seems to me, the only alternative ic dictatorial government is the 
orowth of such a class in the community, whose loyalties will be to no 
group, but-to national interests and ta progressive and social ideals. Such 
a class should be able to develop new methcds that will be effective and 
yet fully inspired by respect for individrai and social freedom. 

Lewis L. Lorwin. 

Brookings Institution, 


32 Seo Lewis L. Lorwin, Advisory Keonomie Ccrncils, 1931. 
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The Theory and Practice of Modern Government. By HERMAN. FINER. 

(New York: The Dial Press, 1932, Two volumes. Pp. xv, 1556.) 

This work incorporates the results of a far-reaching study. It cuts a 
wide swath through the entire field of political science, beginning with the 
origins of the state and ending with contemporary problems of civil service 
reform. 

Professor Finer’s plan is somewhat unorthodox, but it works out satis- 
factorily. He begins with chapters on those dynamic forces which have 
caused government to originate and be maintained over long periods of 
time. In this discussion, the economic propulsions, as is natural in our 
day, get their full share of emphasis. Then comes a survey of the condi- 
tions under which governmental activities are carried on. What are the 
circumstances which compel the state to undertake certain functions, and 
_ to what extent do these conditions place limits on its successful activity? 

. “Nature is no kinder to the state,” concludes the author, ‘‘than it is to 
men otherwise crganized ; nor is it more severe’’ (p. 59). 

The state is likened to a machine, a converter of energy. Taking the 
psychological and physical qualities of the people, together with their re- 
sources, it develops from these whatever is deemed to be at the moment . 
desirable. The possibilities in this way are immense, but the processes are 
necessarily complex. So the author takes certain examples of state enter- 
prise and seeks to discover the eonditions of their success or failure., The 
reader will find this chapter (pp. 98-120) an extremely suggestive and 
stimulating one. Incidentally, Professor Finer tells us that ‘‘legislators 
were harried and threatened into prohibition in the U.S.A.” (p. 110), 
and that ‘‘such excitation was practiced that the mind of the voter was 
unbalanced” (p. 196)—-which is hardly a scientific or impartial sum- 
ming-up as applied to the entire country from Portland, Oregon, to Port-. 
land, Maine. 

Following this analysis of conditions there is a long and thoughtful dis- 
cussion of governmental forms, more especially of the forms which de- 


`. mocracy assumes. The principle of separation of powers is carefully ex- 


amined in the light of political experience, with a general conclusion that 
‘‘all government is a simple process, the division of which into parts, and 
their relative power, depends upon the purpose of government and the 
relative technical capacity of the various bodies of men and women who 
are employed in its realization’’ (p. 180). 

noe from the category of governmental forms, there is a general 
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survey of constitutions, written and unwzitten, with a good deal of stress 
on the shortcomings of the former. In this connection, the American doc- 
trine of judicial supremacy is presented, with several bouquets of thistles. 
One passage on this point will enable tha American student of political 
science to form his own opinion concerning the author’s grasp of realities 
in the practice of American government. Here it is: ) 

**In Britain fundamental issues are Cecided almost by direct democracy ; 
in America they are decided by a body of lavryers [the Supreme Court] 
neither appointable nor dismissible by Cemocracy’’ (p. 222). That, of 
course, is rather well-stretched hyper:ole and needs to be considerably 
deflated, as does Professor Finer’s statement, later in the book, that the 
nominating speeches at our national party cor.ventions ‘‘ plumb the depths 
of inebriate pathos”? (p. 1014). or that the President of the United States 
‘proceeds from obscurity, and passes to obssurity, by way of four or 
eight years of formal primacy?’ (p. 1016). 

A great deal of attention is devoted to publie opinion, the electorate, 
political parties and party methods. In the main, the narrative here is 
confined to England, France, Germany, snd the United States. Much 
illuminating discussion of this general theme is spread over more than two 
hundred pages, although some of it sounds like an echo from the pages of 
The American Mercury. America is a “land o2 village Main Streets,” a 
‘vast drysaltery’’ in which Rotarians, Elks, Kiwanis, and other ‘‘grown- 
up boy’s elubs’’ try to ‘‘foster the same conformity and narrow-minded 
obstruction to reform’’ (p. 544). All this halps to explain, in the author’s 
opinion, why there is only one political parzy in the United States, with 
each half of it voting in a different way. 

Parliaments and other legislative bodies are then sien with refer- 
ence to their general problems, organization, procedure, and shortcomings. 
Many interesting topics flit in and ont of the pages which are devoted 
to this subject--the utility of second chambers, royal commissions, the 
activities of the lobby, legislative committees, the decline of the private 
member, experts and bill-drafting, parliam2antary congestion and devolu- 
tion, economic councils, direct legislation, executive law-making, the prob- 
` lem of non-voting, the value of proportiors] r2presentation, and so on. 
This is followed by chapters on the organisetion and work of the execu- 
tive in Great Britain, France, Germany and the United States—four 
chapters which are among the best in tke kook. Finally, the processes of 
administration are examined, with spec:al attention to the civil service 
systems of the countries just named. No discussion of the courts and their 
work is included, although judicial administration would seem to hert 
recognition in a book on the practice of modarn government. 

Professor Finer has di: together and digested a formidable array 
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of materials, as the range and plenitude of his footnotes disclose. The 
scope of his acquaintance with the literature of political science, with all 
varieties of it in three languages, is amazingly broad. Hence the useful- 
ness of his two large volumes is altogether beyond question. Professor 
Finer’s work, moreover, is far from being a mere compilation of other 
men’s ideas. Much of his discission is original, luminous, and provoca- 
tive: His generalizations and conclusions, most of them, are sound. and 
‘_ sensible; but his pen shows an inclination to skid now and then in dealing 


with the realities of American government. Moreover, there is a tendeney ` 


to accord the political and soc‘al institutions of the United States a more 
persistent castigation than they really deserve. 

The author’s style deserves special commendation. It is forceful and 
- vivid, with plenty of striking epigrams. But there are occasional splurges 
of mauve journalism, as for example the lurid description of the way in 
which a ‘presidential candidate is chosen at an American national conven- 
tion. An author does not always gain effectiveness by writing at the’top 
of his voice. 

Warum B. MUNRO. 
Pasadena, California. l | 
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The Road Ahead. By Harry W. Lamer. (New York: Thomas Y. Crowell : 
Company. 1932. Pp. 501.) = 

A Planned Society. By Grorex SouLe. (New York: The ee Com- 
pany. 1932. Pp. ix, 295.) 

A Program for America. By WiL DURANT. (New York: Simon and — 
. Schuster. 1931. Pp. 146.) | 


. > Man and Technics. By OSWALD Semoun. (New York: Alfred A. Knopf. . 


1932. Pp. 104.) . 
The, blessed word Mesopotamia of the last decade was ‘ “rationalization ; ui 

_ of this decade, it is ‘‘planning.’’ The most cordial advocates of planning 
are usually politically progressivist; for many it is the thin end of the 
wedge of publie control or ownership. Professor Beard has placed this 
country under yet another debt by providing, in America Faces the Fu- 
ture, a conspectus of the entire gamut of proposals made, of which Dr. 
. Hugo Haan has recently supplied a bibliography. 

Almost all schemes of national planning concur in.demanding the es- 
tablishment of some form of economic advisory council and the introduc- 
tion of experts into connection with the state in the work of social and 
economic organization. The paradox of modern civilization for conserva- 
tives is that, under capitalism, a vast organization for the production of 
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wealth, capable of producing wealth on an unprecedented scale, is actually 
so working as to conduce to unemploymant and poverty. Mr. Gerard 
Swope and Mr. Matthew Woll agree vitt Governor LaF ollette that some- 
thing must be done about it. This civilizesion, however, has also its para- 
dox for the socialist, since, whereas ir thé political field he demands new 
democratic emancipation and to drinx, + Roger Williams’ words, ‘‘the 
cup of as great liberties as any people we can hear of under heaven,’’ in 
the economic life of society (which, by Lis own testimony, cannot be 
divorced from the political) he proposes t3 give to the essentially aristo- 
eratic principle of expert guidance hitherto unprecedented significance. 
The truth of the matter seems to be tha: the business man, who always 
tends to be a Lockeian and an individualist in philosophy, has hitherto 
favored, at least in theory, -a democratic free-for-all fight in which the 
strongest or the craftiest win, whereas the socialist (and still more patently 
the communist) is becoming committed tz the restoration of the aristo- 
cratie principle in order to provide leaderstip for plain men who neither 
are, nor wish to be, particularly aggressive or cunning. 

Despite the business man’s predilection 22> the theory of the democratic 
free-for-all fight, there are two obstina’e {acts which make trouble in the. 
Eden of competition and rugged individualism. The one is the present 
catastrophe of depression. The other is the progressive obliteration of the 
small employer, thanks to the tendency (snply demonstrated, so far as 
America is concerned, in Mr. Laidler’s book) toward the increasing con- 
centration of the control of industry ix a fw hands. This has happened 
despite the temporary setback due to the decisions under the Sherman 
Anti-Trust Law. ‘We find less than one belf of one per cent of the total 
number of the nation’s factories employing nearly a fourth of the na- 
tion’s factory labor forces.” It is signiticen> that Adolph Weber, in his 
Defense of Capitalism, takes this disapreararce of the old-fashioned cap- 
talism for granted. The mythology of individual competition and rugged 
initiative for all lasts on, but actually fhe modern argument for capital- 
ism is that it is alleged to be the best :nstrument for organization. The 
only initiative usually exercised is that of tte résponsible manager, doing 
his job whether it be for a public body or fer private directors and share- 
holders; competition is left for a chosen fey. Behind the smoke-screen of 
democratic competition goes on the fight of tke oligarchs and—still worse 
—the combinations of the oligarchs. 

The sum of the whole matter is to be fourd in the Report of the United 
States Chamber of Commerce: ‘A freedom of action which might have 
been justified in the relatively simple life x the last century cannot be 
tolerated today because the unwise action of one individual may adversely 
affect the lives of thousands. ... We have _eft the period of extreme in- 
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dividualism and are living in a period in which national economy must 
be recognized: as the controlling factor.” I would only wish to substitute, 


_- for the reference to national and capitalistic economy, the words ‘‘the 


humane claims of a rational civilization.” National ambition, however, 
may well be one of the chief driving forces toward the new organization 
and toward implementing the plans of existing blue-prints whose final 
fulfillment must yet be consistent with more liberty than hitherto in sig- 
nificant matters. | 
Mr. Soule, in his entirely admirable book, A Planned Society, provides 
_ the best reply yet written to the problem set forth in Mr. Fred Hender- 
son’s Economic Consequences of Power Production. ‘The attempt which 
we have formally made to farce a living economy into the conceptual 
` form approved by Adam Smith, on the theory that if we could do so it 
would, become self-regulating and automatically balanced, is a first-rate 
example of walking backwards. ... The battle for an individualist, laissez- 
faire economy, self-regulated by competition is definitely lost.’’ Mr. Soule 
declares that ‘‘it would be futile to lay. out a ‘plan’ for a society in the 
same way-that an architect can make a set of drawings and specifics- 


_° tions for a building.’’ On the other hand, he faces that problem which 


the British Socialist party is now having to face, and does not leave us 
with mere generalities. He wants not merely a well-designed national 
economic advisory board (a badly designed board, it may be said inci- 
dentally, has been a rather dangerous failure in Britain, just as the ex- 
pert Tariff Commission has been in this country), but a central ad- 
ministrative organ of some sort for each important industry. Here ‘he 
seems to hold out a hand, on the one side, to Mr. Swope and, on the 
‘other, to Mr. E. F. Wise’s import board proposals. The objection to the 
Swope plan is that it would place an undue amount of power in the hands 
of private persons, which power could be used in restraint of trade for 
purpose of profit and to the consumer’s loss. Mr. Soule, however, is proba- 
bly wise in his revisionist attitude. The cardinal problem of our day is 
_how to place an aristocracy of disinterested persons in control of power. 
But it may well be that an intelligent oligarchy may do much to put all 
other things under the feet of a plan designed to obliterate the scandal 
‘of starvation in the midst of plenty and of conditions inconsistent with 
a minimum, of human dignity in the midst of modern facilities. Later, 
that oligarchy itself may ba put under and the values, not of money, 
but of human personality can be established. | 

Mr. Will Durant, ‘‘in a mood of humility,’’ has written a book to tell 
the plain citizen that very many important things are happening in this 
great country and to invite him to be intelligent about them. Herr Oswald 
Spengler, a bəllicose ex-schoolmaster, who has a vogue in some quarters, 


~ 
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has abandoned the production of philosophies of history which were con- 
sidered good in art by the mathematicians and good in mathematics by 
the artists, for the less vulnerable and less laborious occupation of pro- 
ducing pamphlets expensive, oracular, and brief. He here compensates 
for his late avocation by sundry referenzes to the importance of man 
recognizing that he is a human carnivore; also that he has a soul Dr. 
Spengler insists that all history is a zonflict between the ‘‘thoroughbred 
tradition—kingship, nobility, army’’——and the priestly, intellectual tra- 
dition. ‘‘Collective doing by plan’’ is ths first step in the downward 
path of becoming artificial and intelligent . ‘‘all things organic are lying 
in the grip of organization.’’ I find nothing else significant in this work 
The less pronouncedly carnivore reader will probably prefer Plato. 

George E. Q. CATLIN. 
Cornell University. 


Money and Politics Abroad. By James Kerr PorLoox. (New York: 

Alfred A. Knopf. 1932. Pp. xv, 82€.) 

Under this rather ambitious title, Professor Pollock treats campaign 
expenditures and their regulation by law in England, Ireland, Germany, 
and France. The first two hundred pages deal with the practice in Eng- 
land, the account of other countries being correspondingly more brief. 
The work is based upon field investigations and observations of cam- 
_paigns and elections in the several countries during the years from 1927 
to 1930. Professor Pollock made three trips to Europe during the period, 
at times when important elections were coming on, and traveled widely 
in England and on the Continent in carrymg on his researches, He very 
properly prides himself upon the fact that his findings are not based 
upon a study of musty documents, reports cf commissions, or speculations 
mace in the confines of his own study, but are based instead upon first- 
hand investigations and interviews with politically informed persons in 
the several countries. 

The problem of money in elections i is of great importance, and, in this 
country, is perhaps of all electoral questions the most baffling. There is 
a very wide variation in state laws regu.ating campaign expenditures, 
ranging all the way from practically n> regulation at all to very complete 
regulation. It is generally agreed that these state regulations are un- 
satisfactory. In most states, they are observed in the breach rather than 
in compliance. Although the Wisconsin lyw has been cited as perhaps 
the most complete and thorough of all the s-ate provisions on the subject, 
the Kohler case of 1930 revealed very strikingly that the Wisconsin law 
is far from effective. Many well-infcrmed persons believe that at present 
the best regulation of campaign expendituzes in this country is none at 
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all; for such laws as we have are openly flouted. National regulation 
was virtually broken down by the Newberry decision, and a decade has 
passed without Congress being able to agree upon a sound measure; al- 
though a comprehensive bill introduced by Senator Nye, and drawn with 
the ald of Professor Pollock, i is now pending. 

A detailed study of campaign expenditures abroad and their régatation 
by law should throw considerable light upon this baffling problem in our 
own country. By reason of his previous study of the question in the ` 
United States, Professor Pollock is particularly well qualified to conduct 
such an investigation. The study of England is significant because of the 
apparently satisfactory solution of the problem there. The famous Cor- 
rupt and Illegal Practices Prevention Act was passed in 1883, and re- 
mains, with only minor alterations, on the statute books today. This act 
regulates the amount which may be spent by a candidate for Parliament 
and how it may be spent, and prohibits expenditures by unauthorized 
persons, but it does not effectively regulate the source of contributions, 
nor does it regulate at all the expenditures by the central offices of the 
political parties, or the nursing expenditures of candidates between elec- 
tions. Despite these shortcomir.gs, Professor Pollock regards the English 
law as generally satisfactory, though he predicts that the central party 
organizations will come under regulations requiring publicity within the- 
next decade. He finds'that election expenditures in England are mod- 
erate, and are devoted to salutary purposes, largely educational in char- 
acter. Other writers are not so optimistic about the matter. The assump- * 
tion is made throughout that England is well satisfied with her Parlia-’ 
ment, and that es long as good results are achieved, there is no occasion 
to question too closely the methods employed. Such writers as Ramsay 
Muir take just the opposite point of view—that there is a growing dis- 
satisfaction with elections and Parliament. 

Expenditures in Germany approximate in amount those in England, 
but are subject to very little public regulation. Under the list system of 
proportional representation, the political parties are virtually able to 
dictate who shall be elected to the Reichstag and to the Landtags, because 
those candidates placed at the top of the list are virtually certain of eles- 
tion and those lower on the list are certain of defeat. The position on the 
list is determined for all parties, except the Social Democratic party, by 
the party executives, and hence positions may be virtually sold to per- 
_sons or organizations of wealth; and this is what is happening in Ger- 
many. Wealthy interests are able to place representatives in legislative 
bodies by dickering with political parties, and these interests are identi- 
fied with no particular party, but contribute to several parties to secure 
seats. While the source of campaign funds in Germany is therefore much 
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to be condemned, except for the Social Demzeratie party, which is sup- 
ported by its membership, the use of zhe funds is salutary, There is little 
personal solicitation or currying favor with the voters, but a large 
amount of political advertising and eduestion. The printing bill of the 
party organizations is very large. 

The practice in France is almost the reverse of that in Germany. The 
money spent is less in amount, and if is used more in treating and per- 
sonal solicitation of voters. Legal regulations are of small consequence. 
Although the country was exercised cver the problem sufficiently to ap- 
point an investigating commission in 1924, which brought out in its hear- 
ings the mfluence of money contributed by special interests to campaign 
funds, the findings aroused so little interest that the commission discon- 
tinued its hearings and never filed a formal report. 

As the author points out at various places, ‘‘whoever pays the piper 
may call the tune.’’ But he does not a-rive at any conclusion about what 
type of regulation of this phase of the problem is most satisfactory, ex- 
cept perhaps publicity of contributiors, which he advocates throughout. 
He does not examine very critically the us2 of money on the day of elec- 
tions in the form of paid workers, transporting voters to the polls, ete. 
Many persons regard this as the most important aspect of the problem. 
In his concluding. chapter, he urges greater concern over the problem of 
campaign expenditures, and continued efforts to regulate them, either by 
publie or by party action. 

JOSEPH P. HARRIS. 

Unversity of Washington. 


Monetary Problems of the British Empire. By S. E. Harris. (New 
York: The Macmillan Company. 1931. Pr. xviii, 569.) 


The greatest monetary problem of the British Empire at the present 
time is that of stabilizing the so-called, inter-imperial exchanges. The re- 
turn to the gold standard is no longer an unquestioned certainty, and 
the time of such return is indefinitely remcte, depending, as it does, on 
a degree of international coöperation and gcod-will which has not so 
far been forthcoming. Great Britain Las therefore been obliged to cut 
away from an unsatisfactory and interrationally mismanaged gold stand- 
ard and has set up an independent standar= of her own in sterling. For 
Great Britain, the greatest monetary problem now is to control the new 
standard in such a way as will give tke mat advantageous results; for 
the Empire, the problem is how to maintam a sterling exchange stand- 
ard. It was the opinion of the British Treesury in 1923 that the main- 
zenance of a sterling exchange standard world not present any great dif- 
ficulties except in the case of Canada. 


736 ` THE AMERIOAN POLITICAL SCIENCE REVIEW 


Dr. Harris does not, and did not intend to, deal directly with these 
present problems; for in the first place, his record, commencing with the 
World War, rarely goes beyord 1924, and, in the second place, Canada 
is deliberately omitted} apparently on the ground that New York, rather 
than London, is the Canadian money market. Nevertheless, the interest 
and value of his book is largely in the, light.it throws on the difficulties | 
of successfully managing a British currency divorced from gold and on 
the nature of the problems with which a sterling exchange standard will 
have to contend. It is true that the management which the author traces 
with such painstaking care, and handicapped by an insufficiency of availa- 
ble information, is mainly that of the war period, when sound finance had 
at times to be subordinated to political exigencies; and for this reason 
we may hope that the difficulties now to be encountered will be on a less 
formidable scale. On the-other hand, thé war threw into a high light the 
inherent ‘difficulties involved, and Dr. Harris’ searching exposition of 

the actual course of events will be of permanent value. _ 
_ There are some minor points for criticism. Dr. Harris appears to argue 
that, 1f debtor nations did not need to introduce a moratorium at the 
outbreak of the war, Great Britain, a creditor nation, should not havé 
found it necessary ; whereas; the moratorium was occasioned precisely be- 
_ cause of the difficulties Britain’s debtors had in remitting. The statement 

on page 137 that the authorities—presumably the allusion is to the Bank 
of England—attempted to conceal the nature of the advances to the 
Dominion governments by an irregular system of accounting is harsh, 
especially in view of the fact that the author is aware of the probable 
‘explanation, which he gives on page 142, of what happened. The ‘author 
also says (p. 303) that it is not generally known that Canada in 1917 . 
issued fifty millions of dollars in notes against securities deposited. by 
the Imperial government in London. What happened was that the Domin-' 
ion government arranged for a credit in Canada to this extent. In so iar 
as this involved a necessity for further issues, these were obtained in the 
usual way by advances to tke banks under the Finance Act of 1914. 

The book is commendably free from typographical errors; but a line: 
appears to have been omitted on page 59, creditors is a misprint. for 
debtors at the end, of. the first paragraph on page 331, and Britain is 
twice misspelled on page 462. 

J. P. Day. 

McGill University. 


Some Aspects of the Theories and Workings of Constitutional Law. By 
. W. P. M. Kexnupy. (New York: The Macmillan Company. 1932. Pp. 
xiv, 142.) 
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These stimulating lectures, delivered at Lafayette College in 1931, de- 
serve a wide public. Written by a Canad:an scholar who is thoroughly 
conversant, not only with the political institutions of his own country, but. 
with those of the other self-governing units of the British Empire and 
of the United States, they are full of penetrating observations on a wide 
` range of subjects. 

In the first lecture, Professor Kerned7 states with singular clarity 
& social theory of the state and of tke law, and enters pleas for recog- 
nition of the state’s liability in tort and for thorough sociological in- 
quiry before the enactment o? new law. The second lecture is a survey, 
in the light of recent historical research, af the development of the idea 
of equality among the members of the British Commonwealth of Nations. 
The novelty of the doctrine of pariamenzarv sovereignty in the eight- 
eenth century—an idea which has eseaped some scholars—is presented 
clearly by Professor Kennedy, and an interesting parallel between the 
legal theories of the Empire and generally accepted economie theories 
is pointed out. The third and fourth lectures, which are a discussion of 
salient features of Canadian government, contain many illuminating 
comparisons with American constitutional law and practice. Some of 
the topics covered are: principles of constitutional interpretation, ad- 
visory opinions, the distribution of powers, end devices to adjust federal- 
ism to modern social and economic conditicns. The comparison of Cana- 
dian.and American principles of federalism is a particularly interesting 
and valuable part of the book, but meny American scholars would not 
agree that ‘‘today the provinces of Canada enjoy powers greater than 
those of the states of the American Un‘on.”’ 

Several of the problems of Canadian politics pointed out by Professor 
Kennedy are duplicated in other courtries. Every federal constitution 
is being strained to meet current social problems, and everywhere the 
relation between the expert and the amateur in administration raises 
difficulties. The Canadian problems 027 ‘‘senate reform,” cabinet die- 
tatorship, and minority representation are matters of concern in Great 
Britain and other countries as well. | 

3 JOSEPH R. STARR. 
University of Minnesota. | 


American National Government. By SAMUEL PETER ORTH AND ROBERT 
Eugene Cusaman. (New York: F. S. Crotts and Company. 1931. Pp. 
xi, 766.) 

The addition of a volume to the already large list of textbooks on 
the American political system for the use of college classes would seem 
to call for explanation. Justification for his book, Professor Cushman 
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suggests, is to be found in ‘‘the emphasis which it places upon constitu- 
tional development and interpretation and in the somewhat more detailed | 
and conérete treatment given to the problems of government, politics, _ 
and constitutional law with which it deals.’’ If this were all that could 
be said in support of the book, it might be replied that these phases of 
the American system of government have been treated quite fully in 
other texts. Professor Cushman is too modest; the seven-hundred-odd. 
pages in which he and the late Professor Orth have set forth the subject 
of American national government not only represent a greater emphasis 
upon constitutional development, but also create a new type of text- 
book for which there is a growing need. | 

The teaching of Americar. government and politics has dép 
great improvement in recent years. This has been due in no small measure 
to the more efficient textbooks on the subject which have appeared. 
Discarding the descriptive method, writers have undertaken to deal : 
with the realities of the American political system by the inclusion of 
‘constitutional mterpretation and the influence of political parties. The 
result has been an undue expansion of the size of textbooks until they 
have assumed the proportions of books of reference. _ 

The utility of the encyclopedic textbook, especially in ane | 
courses, is at present undergoing challenge. Briefer accounts in which | 
only the most important facts are assembled are being used to advantage 
in conjunction with books of readings.. The student whose chief fleld 
of interest lies outside political science is better served if he is not 
confused by a mass of detailed information. But whatever gains accrue 
from the briefer and more concise texts, they are not adequate for the 
special student of American government. His needs are not met by 
omission and condensation, kut by increasing the amount of information 
and’ broadening the scope of the subject as at present set forth in the 
available textbooks. 

One point the brief oe and that of Orth and Cushman have 
in common—both require teachers duly qualified: by study and training 
in charge of the instruction. A supposed advantage of the conventional 
textbook has been the facility which it afforded the inexperienced, and 
sometimes incompetent, teazher in presenting the subject. Teachers as ` 
well as students have too often been content to rephrase the statements 
‘of the textbook and call it a discussion. Just as the use of the simpler 
‘manuals compels the teacher to turn to current literature for illustra: 
tive materials, the book of Orth and Cushman will demand a well- 
stocked mind to clarify’ and aid the student to assimilate the wealth 
of data whick it presents. it is not ‘a textbook for. the use of the inex- 
perienced teacher. 


J 
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It seems altogether likely that the introductory course in American 
government and politics, based ‘upon fhe conventional textbook must be 
abandoned and replaced by ‘two distinctly different courses. One of these 
will undertake to point out the essentials of the American political 
system for those students who are orgenizing their cultural training 
about a center of interest other than poitical science. The other will 
seek to lay, in the study of American government, the foundations of a 
scheme of political studies to be pursued in the later years of college. 
For a course of the latter type, the book of Orth and Cushman is ad- 
mirably adapted. 
‘Before his death, Professor Orth had completed the introductory 

chapters of the book, which deal with the formative period of American 
political institutions, and the chapters se:ting forth the machinery of 
the executive and legislative departments. Professor Cushman made 
some alterations and additions in tiese chapters, necessary to bring 
them up to date, and wrote the remaining chapters, including those on 
the courts and the powers of Congress. Although the style of the two 
authors differs somewhat, the interest of both men in the constitutional 
aspects of American government insur=s unity of treatment. 

In a treatise of this size, it is inevitable that some statements should 
be made that are confusing. In view of the action of Congress in 
1802 abolishing a court and legislating ou of office the judges, and the 
threatened revival of the precedent in 1913, it seems too much to say 
that a judge ‘‘is completely protected in his independence as long as 
he is not guilty of misconduct’’ (p. 498). The statement (p. 561) that 
‘the total number of state statutes held unconstitutional by the Supreme 
Court would number over six hundred’’ epparently does not take into 
account the very large number of statutes ttroughout the states that may - 
fall as the result of a decision declaring an act of a single state legisla- 
ture unconstitutional. But it would be unfair to emphasize the few in- 
consistencies in statement that occur. “he work has been well done, and 
the book undoubtedly stands as the best treatment of the subject that 
has thus far appeared. 

WILLIAM SEAL CARPENTER. 

Princeton University, 


The Administrative Control of Aliens; A Study of Administrative Law 
‘and Procedure. By Worm C. Var Vack. (New York: The Com- 
monwealth Fund. 1932. Pp. ix, 260.) 

This valuable work, prepared by the dear of the George Washington 

University Law School under the auspices cf the Legal Research Com- 

mittee of the Commonwealth Fund, relates principally to the methods 
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applied by aaiae officers in the nt of the statutes of 
the United States governing immigration and the rules prescribed in 
pursuance thereof by the commissioner-general of immigration under 
the direction of the Secretary of Labor. 

After setting forth im his first chapter a brief but fairly no one 
history of the immigration legislation of the United States, and furnish- 
ing in his second chapter a concise statement as to what laws were at 
the time of writing in effect and the administrative machinery of the 
Department of Labor and the immigration field service by which the 
laws are applied, the author devotes Chapter III to an extensive study of 
the exclusion process, and Chapter IV to a similar study of the expul- 
sion process. Chapter V relates to judicial review of the decisions of ad- 
ministrative officers. The concluding chapter contains a résumé and sug- 
gestions for amsndimg the existing laws and rules governing immigra- 
tion, with a view to eliminating certain evils inherent in, or made pos- 
sible by, them. 

. In Chapter III, the author does not criticize the exclusion procedure 

severely, although he expresses the view, both here and in Chapter V, 
that the boards of special Inquiry should be furnished with clerks, inter- 
preters,.ete., so that the members might devote themselves entirely to 
their judicial function. He decries the tendency of the boards to ‘‘pass 
the buck’’ to the Secretary of Labor by denying admission in difficult 
eases; with the idea that such denial will be overruled if found to be un- 
justifiable (p. 215). He also criticizes the tendency among immigration 
officials to give a very broad, and sometimes fantastic, construction to 
the provision of section 3 of the act of 1917 for thé exclusion of aliens 
‘“likely to become a public charge.’’ He gives various examples‘of deei- 
gions involving what he considers improper construction and application 
' of this provision, and observes that it ‘‘is used as a kind of miscellaneous 
file into which are placed cases where the officers think the alien ought 
. not to enter but the facts do not come within any specific requirement of 
the statutea’’ (p. 54). There is often a tendency to ‘‘exclude on suspi- 
cion,” without substantial evidence to support it; and an exaggerated - 
desire to exclude sometimes seems to warp the judgment of immigrant 
inspectors, even with regard to cases of persons claiming the right to 
enter as citizens of the United States (pp. 63, 64). Fortunately, as the 
author shows, unfair decisions by the port authorities are frequently. 
overruled by the Secretary of ‘Labor. 

In his chapter on the expulsion process, the author is even more sevère - 
in his criticism of over-zealous immigrant inspectors, especially in stretch- 
ing the ‘‘public charge’’ provisions to justify expulsion of aliens deemed 
“undesirable,” although they may have resided for years in this coun- ~ 
try, worked diligently, and obeyed the laws. Numbers of cases are men- 
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tioned in which the principal offense o? zhe expelled person was that 
he or she had become impoverished, ill, cr insane, and had thus become, 
sometimes temporarily, a ‘‘charge’’ œ the community. The indications 
are that the immigrant inspectors frequertly recommend deportation in 
these cases upon the belief that if their cecisions are clearly unjustified, 
they will be disregarded by the Secretazy of Labor—another resort to 
the expedient of ‘‘passing the buck.’’ Fcrtunately again, in these cases, 
arguments of reasonableness and humanïi:v are usually found to prevail 
in the Department of Labor, and the rezommendations for deportation 
are not followed by issuance of warrent= therefor. The author does not 
deal at great length with the expulsion c? enarchists and other radicals, 

but calls attention to some of the diffienltiz3 inherent ‘in it (pp. 39, 181, 

139). 

Of genuine interest is the discussion, i in Shapter V and elsewhere, of 
the ways in which persons ordered to be excluded or deported as aliens 
inadmissable or subject to expulsion are “requently able to get their 
cases before the courts, notwithstandirg the rule that administrative de- 
cisions upon questions of fact in imriigrarion cases are ordinarily re- 
garded as final. In this connection, the auzhor quotes (pp. 157-158) from 
the outstanding opinion of Mr. Justize Harlan in the decision of the 
federal Supreme Court in the Japanese Immigrant Case (189 U.S. 86, 
100). He also has a good deal to say akcut the decision of the same court — 
in United States v. Ju Toy (198 U.S. 252), to the effect that a person 
claiming the right to enter the United Stat23 as a citizen thereof cannot, 
in case of an adverse finding by the admiristrative officials, get his case 
into a court of law, at least where there Las been no. denial of a fair 
hearing, although it is possible for a resident alien to do so when deporta- 
tion proceedings have been instituted aga:nst him. He recommends that 
a resort to the courts should be. made possib_e by legislation with regard 
to any case in which a person claims tia “ight to enter as a citizen and 
submits substantial evidence of citizensh=p. 

Dean Van Vleck’s recommendations for shanges i in the procedure in 
immigration cases, set forth in the last eaapter, are well supported by 
his previous arguments and citations of tr ical cases. He recommends 
that the law be amended to provide for appeals to the courts in any cases 
of resident persons ordered to be expelled, although he admits that it 
would not be practicable to extend this rizn* generally to non-resident 
aliens applying for admission and mekirg no claim to United States 
citizenship. In the event that the, desired =mvisions for resort to courts 
of law cannot be obtained, the author makes certain recommendations 
for improving the machinery and procedurz Zor expulsion. In particular, 
‘he recommends statutory authorization of the board of review and provi- 
gions under which the procedure before-the inspectors may be improved. 
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Few, if any, informed persons who have the future welfare of the 
United States at heart would recommend a relaxation of our present 
. laws restrictitg the immigration of aliens. But as to the expulsion of 
aliens already in the country, reforms are evidently needed, with a view 
to having the laws carried out with‘due regard to the dictates of justice 
and humanity. Dean Van Vleck’s work should be of great value as a 
guide in the much-needed reform of the laws governing deportation. It 
is most fortunate for the government to have the benefit of such studies . 
_as this and the recent work by Professor Clark on Deportation of Alens. 
Dean Van Vleck expresses asknowledgment of the courtesy of officials 
.of the Department of Labor in facilitating his investigations. It has al- 
ways appeared to the reviewar that such informal coöperation between 
government officials, who are usually oceupied almost to the limit of 
human endurance with official duties and naturally consider problems 
from the official viewpoint, and professors in. our institutions of learning, 
who usually have greater opocrtunities for special studies and are not 

panee to official limitations, is likely to be mutually beneficial. 
| RICHARD W. RANCE J R- 
Washington, D.C. 


The Populist Revolt. By Jonn D. Hioxs. (Minneapolis: The University 

of Minnesota Press. 1931. Pp. xiii, 473.) 

The Populist Revolt sets forth a chapter of American history, if not 
perhaps in definitive fashion, at all events with a surer understanding 
and more scholarly scrutiny of its significance than has been made here- 
tofore. The author has used to axcellent advantage the wealth of material 
that he has been collecting over the past decade or so and presents a 
well conceived and proportioned' study of an important period. 

Depression and discontent in the nineties brought the farmers together 
in protest against the policies of the major parties. ‘‘We voted with our 
party no matter where it went; we voted with our party till we haven’t 

‘a cent’: it was with sentiments such as these on their campaign banners 
- that the western farmers set about building up a party of their own. 
. They could harmoniously join in singing: 


‘The railroads and old party bosses 
Together did sweetly agree; 
And they thought there would be little trouble 
In working a hayseed like me.”’ 


The Populist philosophy the author reduces to two fundamental propo- 
sitions: ‘‘one, that the government must restrain the selfish tendencies 
of those who profited at the expense of the poor and needy; the other, 
that the people, not the platocrats, must control the government.” It 


BOOK REVIEWS AND NOTICES 743 


was chiefly through the Farmers’ Alliance in the South and the People’s 
party in the West that these doctrines, together with the specific reforms 
for their realization, were spread. Tle lzaders were persuasive speakers 
and in several cases individuals of extracrdinarily picturesque and strik- 
ing character. ‘“Sockless’’ Jerry Simpson, Ignatius Donnelly, arid James 
B. Weaver were powerful orators of revcl:. Mrs. Mary Elling Lease, who 
stumped the state of Kansas urging the farmers to ‘‘raise less corn and 
more hell,’’ and the diminutive Mrs. A=mie L. Diggs were but two of 
the group of women who did effective wark in arousing the farmers. 
Professor Hicks points out the significance of the frontier background 
in the West and indicates the effect of post-war conditions upon agri- 
cultural conditions in the South. He explains the grievances of the farm- 
ers and shows how they organized and participated in the campaigns of 
the nineties to win their aims. The fusion with the Democrats in 1896 
is discussed. Bryan is regarded as the product of Populism. ‘‘We put 
him to school,” remarked Ignatius Dornelly, ‘‘and he wound up by 
stealing the school books.’’ The Populist perty is traced to its death after 
1900. a | 
Despite the party’s relatively brief existence, the author states that 
populistic doctrines showed ‘‘an amezine vitality.” Many populist re- 
forms, though once despised, triamphed im the end. This is true, Profes- 
sor Hicks points out, not merely witk regard to governmental reforms, 
but with reference to economic policies as well. Even upon the subjects 
of banking and currency, ‘‘the old-sehool Populists could think about 
. as straight as their opponents.” In due time, ‘‘the Populist diagnosis 
was accepted, and the Populist prescription was not wholly ignored.’’ 
This third party served to break down the intense partisan loyalties fol- 
lowing the Civil War and exerted a decidedly liberalizing effect upon 
popular government. The Populist movement is fortunate in its his- 
torian. A 
r o E. PENDLETON HERRING. 
Harvard Umversity. 


The Public Papers of Francis G. Newrands. EDITED BY ARTHUR B. DAR- 
LING. (Boston: Houghton Mifflin Compeny. 1932. Two volumes. Pp. vi, 


434, 426.) 

These two volumes contain copious selections from the public papers 
of Francis G. Newlands, senator from Nevada from 1903 to 1917. Most 
of the selections are to be found in the Congressional Record, others ap- 
pear in various magazines. The format of the volumes is tasteful, attrac- 
tive, and modest. 

The arrangement of the material is topical rather than chronological, 
the purpose being to portray the full sweep of the Senator’s thinking on 
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each of the public problems presented. Such were those concerning silver 
coinage, irrigation, conservation, imperialism, interstate commerce, the 
regulation of trusts, the contral of waterways, and the rights of the wage- 
earning classes. The selections are held together by explanatory material : 
- and foot-notes contributed by the editor. 

_ The topieal arrangement of the material is indubitably the most use- 
ful for the student of recent American history. It is inevitable, however, 
that there should be much rapetition, so that the reader'’s interest is 
dulled and his attention diverted. In the nature of the case, therefore, 
these volumes will serve mainly as reference books, but reference books 
of a very useful sort. 

The intelligent and long-continued attention which Senator Newlands 
devoted to such questions as reclamation, interstate commerce, and indus- 
trial relations is well known and deserves the careful study which Mr. 
Darling has made. Moreover, Senator Newlands was frequently on the 
- losing side of public questions, and a study of his point of view enables 
the reader to catch, more clearly than before, the fact that public ques- 
tions now long since settled were far more difficult than appears in the 
‘light of later times. Any student, for example, can demonstrate glibly 
the heretical quality of the demand for the free coinage of silver. He 
would not be quite so glib if he should read the arguments of Mr. New- 
lands presented in the first volume of these papers. Equally strong are : 
the speeches. denouncing the “‘taking of Panama,” against President 
Roosevelt’s Santo Domingan policy, and against the repeal of the Canal - 
Tolls Exemption Act. | 

This reviewer is of the opinion that Mr. Darling would have been 
wise to give precise foot-nota references to the sources of every docu- 
ment quoted. ‘In some cases, even where the quotation comes from the 
Congressional Record and where the date is given, the volume and page 
reference would be useful. In other cases, the student who desires to 
consult the original source would find it difficult to proceed. 

i CHARLES R. LINGLEY. 

Dartmouth College. 


The Federal Trust Policy. By Joan D. CLarx. (Baltimore: The Johns 
Hopkins Press. 1931. Pp. 298.) 


The title, The Federal Trust Policy, accurately describes the scope and 
nature of a volume which presents a careful and scholarly study of the 
history of the policy—-the maintenance of conditions of competition as 
the basis of protection to the consumer and as an incentive to progress— 
that underlies the Sherman Act and related regulatory: legislation. The 
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Interstate Commerce Act is described as the first legislative manifestation 
of this policy, its fnndamental purpose being to impose control upon com- 
petitive practices of industry, specifizally upon unjust discriminations 
by railroads which tended to destroy ‘‘the natural and fair competition of 
commerce and trade.’’ Subsequently, the Sherman Act, passed at a time 
when Congress and the general publie were largely indifferent, applied 
the policy of preserving competitive conditions to trade and industry 
generally; it remained largely ineffective until the Roosevelt and Taft 
administrations, when it became an aggressive weapon in the dissolution 
of trusts of all types; and it has since become the generally accepted 
foundation of the federal government’‘s relations to trade and industry, 
and has remained fundamentally unchenged for forty years. The various 
proposals for amendments are appraised, particular attention being de- 
voted to the Roosevelt and Wilson adriinistrations. 

It is one of the unique features of the present work that, with regard 
to each period in the evolution of the feceral trust problem, the pre- 
vailing state of opinion in Congress and the-courts, among economists 
and political scientists, and among the public generally, is presented; 
and the literature—official, scientific, and popular—is carefully assayed. 
Relatively little attention is given to the multitude of cases arising under 
the Sherman Act and its amendments. The author is of the opinion that 
the anti-trust statutes have been successi in the maintenance of com- 
petitive conditions, without preventing all combinations and without 
rendering competition ‘‘destructive.’’ He axpresses the belief that the 
‘‘underlying policy of competition is superior to any alternative policy,” 
and looks with disfavor upon recent proposals to modify the policy 
unless it be in the natural resource industr-es. 

The book’s style is clear and vigorous, and its unified character renders 
it a valuable and timely presentation of the 2ssentials of our federal trust 
policy for the lay reader ; while its fruitful Celving into the fundamentals 
of an important state policy makes it equally significant for the student. 


; Inston R. BARNES. 
Yale University. 


= The Spirit of World Politics. By Wizzrax Eenest Hocxine. (New York: 

The Macmillan Company. 1932. Pp. xv, 571.) 

Of the making of books there is no end, but there are few of them 
which say things that really needed to be said. To the present reviewer, 
at least, Professor Hocking’s attempt to analyze and determine the 
spirit of world polities is among these few. To a generation deeply 
troubled in spirit, at once materialist and idealist, muddling through 
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with a succession of none too happy compromises, Professor Hocking 
seeks to point cut the primaey and universality of ethical values and 
. the necessity of basing action firmly upon them. 

It is in this insistence on ‘‘ putting first things first’’ that the peculiar 
distinction of this book lies. Taking as its point of departure the problems 
of Egypt, Syria, and Palestine—areas to which the author has recently 
paid more or less extensive visits—it attempts the difficult task of eom- 
bining a realistic view of their situation and potentialities with an es- 
timate of the ethical postulazes that must guide future action in these 
and similar ‘‘backward’’ countries. Beyond this, it ventures far afield— 
perhaps too far afield—into such general problems as the applicability. 
of the moral code of the individual to the state and the rôle of the League 
in building a world political ethics. 

It is impossible here to go-into the ‘details of Professor Hocking’s dis- 
cussion of the problems of the Near Hast beyond noting that, in a style 
often strongly reminiscent of Carlyle, he has furnished a vivid and 
racy picture of its recent pest. Of the potentialities of the Arab world 
he has little doubt. He speaks of it as having been under a political blight 
for centuries, the removal of which leaves the road clear for a new 
renaissance which is already under way. The great present question 
is as to the attitude which the Western world will adopt; we have the 
power to promote or to thwart the new development. And Professor 
Hocking is by no means unready to draw up his indictment of the at- 
titude and action of the Western Powers in the last half century, and 
particularly since the War: ‘“All this absurd passivity in the presence 
of the-moral issues of expansion must be recognized for‘ the despicable 
thing it is.” As.the author suggests, it is no slight matter that the ap- | 
pearance of the advanced world in backward areas should so frequently : 
_ and in so many respects be a curse instead of a benefit. 

‘The central problem of the book is the effort to arrive at morally 
acceptable standards in the infinitely complex clash of imperialism on. 
one side and claims to national self-determination on the other. How are 


‘ we to determine when a dependent people is ready for self-government, ` 


when this people itself and the world community at large will truly 
benéfit from the relaxing of previous ties? It is obvious that no precise 
formula; readily applicable to radically different situations, can be de- 
vised to answer these questions, but Professor Hocking’s suggestions . 
are peculiarly interesting at a time when the League, largely through the 
instrumentality of the Mandates Commission, is attempting for the first. 
time in world history to fird a constitutional solution, so to speak, for 
a problem which has hitherto been dealt with normally in terms of war. 

There are many lesser features. of the book which invite discussion— 
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such, for example, as the sharply painted contrast between imperialist 
and individual views of property rights md the critical appreciation 
of the mandates system. But its greatest virtue lies in its straightforward 
demand for the reconciliation of ethics and politics. The actions of men, — 
Professor Hocking insists, are determined by their minds, and those 
minds must take their standard from a mczal code which lays down the 
same injunctions for the West and for .the East, for the private citizen 
and for the statesman. It must be a world ~shich is visioned as a whole, 
yet built up from ‘‘the destinies of uniquz lives,” to each of which is 
assured the highest possible degree of self-reelization. 

RUPERT EMERSON. 

Singapore. 


The Exchange of Minorities: Bulgaria, Greecs, and Turkey. By STEPHEN 
P. Lapas. (New York: The Macmillan Company. 1932. Pp. xi, 849). 


One of the heroic, if extreme and but partially successful, ways of 
solving the problem of minorities is the exchange of minorities. It is 
dealt with very successfully in this publicatim. The whole volume shows 
much evidence of personal study of the project in the countries con- 
cerned. In addition, the major portion sf th= book is based on hitherto 
unpublished documents of value, some of them being included in the 
appendix. 

The author explains in detail the steps lea ing to the conventions pro- 
viding for the exchange of minorities, including a short historical back- 
ground ‘ he then examines the execution of the conventions, the machinery 
used for the appraisal of and the payment for properties of the exchanged 
populations, the settléments of the exchanged minorities, and, finally, the 
political, social, and economic consequences of the exchange. 

The completeness of the volume is somewhat marred by the fact that 
the author has not fully covered the developrrents after the end of 1930. 
But this study is the best treatment of the =abject in the English lan- 
guage. The style is somewhat heavy, prokably an unavoidable characteris- 
tie of technical discussions of this type; it, however, undergoes a marked 
change in the concluding chapter, which is a splendid summary of the 
major internal and international problems of the Balkan countries and 
Turkey. The maps, diagrams, and biblograriy add to the usefulness 
of the volume. 

The book was published under the auspices of the Bureau of Interna- 
tional Research of Harvard University and Radcliffe College, which 
should be congratulated for supporting the stndy-—the more so because 
studies of the problems of south-eastern Europe and Turkey have so far 
been somewhat neglected by our serious scholars. Many, or rather most, of 
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the books from that part of the world T been of a PERE 
nature. Dr. Ladas is an exceptionally scholarly craftsman, and his ‘work 
provides us with a well-balanced judgment. : A 
‘JOSEPH S. ROUCEK. 
Centenary Junior College, ga 
. Hackettstown, Nd. 


International Legislation. By Maxzev.O. Hupson (Washington: Car- 

negie Endowment for International Peace. 1931. Four volumes. Pp. 

- cxvii, 8218.) 

Just as there has been an increasing rnini on legislation in na- 
tional life to adjust the rules of a rapidly changing society to new condi- 
tions, so in international life there has bèen the same response to the 

game condition. Under the urge of economice and social necessities, notably 
the remarkable improvement in means of transportation and communica- 
tion of intelligence, the natisrs have developed the habit of laying down 
in common the regulations necessary to secure an organization of world 
affairs which will enable the world society to carry on its business under 
new and changing conditions. This development is not only notable in 
_ the field of the communicetion of intelligence, in the organization of 
radio, telegraph, and, most complete of all, in the Postal Convention, 
under which the postal territory of all the countries in the Union, prac- 
tically all of the countries in the world, is made a single postal territory, 
but it also extends into many fields of business and administration. 

The rapidly increasing development of international laws in the field of 
business and administration has developed the need for the expert, as 
apart from the diplomat, in the preparation for, and in the negotiation of, 
these technical arrangements. Representatives of states at the gatherings 
‘which prepare radio-or railrcad conventions are more and more technical 
men, and the preparation in different states for the conferences is fall- 
ing into the hands of the technical experts who understand the subject. 
Furthermore, the rules regulating railways, air navigation, and posts can- 
not remain static, The industry rapidly changes with changes in technique 
and with new developments. The international society has responded to 
this need by the institution of recurrent conferences at which the ex- 
perts recast the conventions in whole or in part, just as committees of 
Congress are constantly amending important legislation to keep it abreast 
of the times. The international organization has even developed. to the ` 
point of having regulations resembling administrative regulations. which 
can be changed, in some cases, by less than a majority of all the con- 
tracting states and in a very summary way. 

. This important development has. recently been attracting attention, — 
but the materials necessary for its study are widely seattered in different : 
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treaty series and other publications, so that the way of the scholar was 
rough and tortuous. This way has been greatl smoothed and straightened 
by this important contribution by Professoz Hudson. He and the Car- 
negie Endowment for International Peace have put students of interna- 
tional organization and international law uncer a heavy debt by the pub- 
lieation of this great collection of treaties. 

Professor Hudson has begun his collectsoa with the period after the 
war. As he remarks, the organization cì the League of Nations and the 
International Labor Office have spurred cc & movement already well 
under way and have provided a convenient means for the preparation 
and conclusion of international legislation. The size of the task can be 
judged when one considers that the collection from 1919 to 1929 con- 
sains 229 conventions, and any scholar who 193 endeavored to check up 
on conventions covering a particular sabjecc will appreciate the pains- 
taking labor which has gone into the makins of these volumes. The 
conventions are arranged chronological_y, ard an additional subject list 
makes it easy to find references upon any sDject in which the reader is 
interested. Professor Hudson has not printed any of the treaties prior to 
the war, but he has prepared a list of ecnventions similar to those 
printed, beginning with 1864 and running do-vr. to 1914, with citations of 
the sources where the treaties are to be founT x | 

Useful aids to the user of the volume are the list of states which have 
ratified or adhered to the different convertions, and the bibliography, 
giving not only the original sources, but as the titles, of articles and 
books referring to a particular convention. Tne conventions are given in 
English, with accompanying texts either in French or in the alterna- 
tive language in which the convention was crafted. 

Professor Hudson has preceded his colləstion of texts with a com- 
mentary in which he discusses the act of international law-making, which, 
as he truly says, ‘‘has come to be a process quite as important in the 
development of the law of nations as administration or arbitration or 
adjudication” [p. xiii]. He calls attention tc the differences between 
these conventions and ordinary legislation, »>inting out that there is no 
international legislature and that the treaties depend on the consent of 
the different states for their validity. The =eviewer: however, observes 
that there is a compulsion on the states to atify many of the treaties 
arising from the economic necessities o? thar own people, so that it is 
not the arbitrary will of statesmen, but the urge of economic interests, 
which forces a government into such convertions, for example, as that 
creating the Postal Union or providing am international system of 
weights and measures. These conventions truly regulate the affairs of 
en international society. 

Any reader of the book will observe the great number of these con- 
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ventions appearing annually and the frequeney with which they are 

amended. Such a collection will be of peculiar value if it is kept up 

to date, and it is to be hoped that the Carnegie Endowment and Pro- 

fessor Hudson will continue their service to scholarship by arranging 
for periodic supplements for this purpose. 

| J. P, CHAMBERLAIN. 

Columbia University. 


International Government. By CLYDE EAGLETON (New York: The Ron- 
ald Press Company. 1932. Pp. xx, 672.) 


Some six years ago, at the Second Conference of Teachers of Interna- : 
tional Law, the author proposed a course in ‘‘International Govern- 
ment,” and the present volume contains the results of his practical 
experience. It represents an attempt to lay emphasis upon the organiza- 
tion and institutions of the international community, and at the same 
time it surveys the fundamental principles of international law and 
discusses the chief problems of a political character with which in- 
ternational society is confronted. International government, is, as the 
author explains, narrower than international relations, in that it avoids 
economic and non-political factors in international life, and on the other 
hand it lays less stress upon technical legal rules than is the case in the 
traditional text on international law. | 

The author draws a very suggestive analogy between his approach 
to international government and the attitude of the usual textbook 
on American government. The use of the title, he believes, is justified 
on the ground that international government is ‘‘the machinery through 
which states put into operazion’ international law,’’ and that if we are 
justified in using the term ‘‘international law’’ in spite of the fact ‘that 
there is ‘‘no super-national authority, no super-state,’’ we are justified 
in describing the machinery through which that law is applied as ‘‘gov- 
ernment.”? 

The five parts into which the volume is divided deal successively with 
the community of nations, describing the history of the community and 
the nature of international law; membership in the community of 
nations, including the rights and duties of members and the juris- 
diction of states; the machinery of international intercourse, including 
international administratior. and legislation and the pacific settlement 
of international disputes; the modern organization of the community 
of nations, including the League of Nations system and the Perma- 
nent Court of International Justice; and lastly, the control of war ` 
through the agencies of the League of Nations, disarmament, the Pact 
of Paris, and the alteration of the old law of neutrality. So compre- 
hensive is the volume that few items in the whole range of interna- 


BOOK REVIEWS AND NOT CES 751 


tional law escape mention, and reading lists and foot-notes direct the 
student to materials for further study. 

As the title .of the volume would indicate, Professor Eagleton is not 
afraid to use terms which express a faick in the continued develop- 
ment of international law into a more logical and orderly system. 
He has definitely discarded the ‘‘familr of mations’’ for the ‘‘community 
of nations;’’ he refers to the ‘‘collective responsibility’? of the nations 
as a body, as opposed to the former system of neutrality; he aecepts 
the term ‘‘international legislation’’ to describe the multilateral con- 
- ventions by which new rules of international obligation are put. into 
effect; and he puts under the head of ‘‘international federation’’ both 
the League of Nations and the lesser regjional groupings that have been 
entered into or proposed in recent years. Showing the same tendency 
is the author’s analysis of the ‘‘present pro%em of neutrality,’’ in which 
the breakdown of the old system of neutrality in the face of modern 
conditions is pointed out, and also the n22d of a new understanding 
of the responsibilities of community life amcng the nations. 

Professor Hagleton’s volume is altogether commendable and reflects 
great credit upon the author for his orderly statement of the subject- 
matter and his clear presentation of its prctlems. It is admirably suited 
for introductory courses, where more advanced work can be'taken up 
later, and for the ‘‘single informative course,” as the author describes 
it, which many instructors in history arc government may wish to 
offer where more technical work is not contemplated. With such ex- 
cellent handbooks as are now available. it is tc be hoped that even more 
rapid progress may be made in extending the study of international 
relations to our smaller educational institations where the instruction 
must be assumed by teachers who are not specialists in the field. 

| CHARLES G. FENWICK. 
Bryn Mawr College. 


Progress in International Organization By Wanury O. Hupson. (Stan- 
ford University: Stanford University Press. 1932. Pp. x, 162.) 


In this small volume, Professor Hudson examines the historical back- 
ground of international organization, the irfluence of the World War, 
and the establishment and operation of post-war international organiza- 
tion, with additional attention to the rec2at development of interna- 
tional law, the problem of peace, and the position of the United States 
in reference to the whole matter. The treatment is necessarily brief and 
general and the attitude largely a personal cne. Few technical problems, 
whether of organization or procedure, can be treated here. But for a 
compact, balanced, and suggestive summazy of the situation the little 
volume is at the present moment unexeelled 
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_ The reviewer would disagree with the explanation given in Chapter IX 
‘of why the United States.did not enter the League in 1920, although 
not with the remainder of tke chapter and its admirable description of 
our subsequent relations with the League. In essence, Professor Hudson 
explains the action or inaction of the United States in 1920 by the theory 
that special groups (Irish, Germans, Republicans) opposed the treaty ` 
of Versailles and the Covenent, while no one upheld the general inter- 
est which lay in ratification, and that the former won over the latter— 
though it is admitted that ‘We did not make a decision. We drifted 
into isolation.” The explanation is too general. The fact is that while 
large majorities in the country and in the Senate in 1918, in 1919, and 
in 1920, favored American entry, a vicious minority of nationalists, 
pacifists, and Anglophobes and Germanophiles, swollen in numbers by 
Wilson’s seeming intransigence, captured a one-third veto in the Senate, 
seared the. Republican party and its responsible leaders into silence, 
inaction, and even denial of their historie faith and recent pledges, and, 
with the aid of the Colonel MeCormicks and the William Randolph 
Hearsts, foisted a misrepresentation of the election of 1920 upon the pub- 
lic and the White House alike. l 
; Prrman B. POTTER. 
University of Wisconsin. | 


Is Germany Finished? By PIERRE Ve (New York: The Macmillan 
` . Company. 1932. Pp. 141.) 

‘‘ Those who wish to know Germany must do more than take a train 
to Berlin. They must cut themsalves for a while from France. All answers 
to French questions on the lines laid down in France are inadequate, 
if not false. Germany must be studied from the inside. One needs self. _ 
forgetfulness and disinterestedness.”’ 

M. Vienot, who spent six years in Germany as the representative 
of the Comité Franco-Allemand d’Information et de Documentation. 
fully practices what he preaches. Apart from being welcome as com- 
ing-from a Frenchman, his little book thus proves a valuable interpre- 
tation, concise but thoughtful, of the German crisis. M. Vienot insists 
that’ the German people is passing not merely through an economic 
erisis, but also through a Kulturkrise—that Kultur which was peculi- 
ary embodied in the bourgeoisie of the provincial capitals and’ rooted . 
` in the stolid, respectable habits of-a life of steady work and. steady 
leisure. Those roots have been torn by material cares, but still more by 
the upheaval in political sentiment caused by the loss of faith in the 
middle-class order. 

The first effect has been a ‘‘vast bewilderment,” a sea of uncertainty. . 
Among the young, this has led to a change in values. They put their 
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faith no longer in those virtues of prud=rse which the modern world 
seems to discountenance and to render ïllesory, but rather in energy 
and zourage and sincerity for its own sex+—an attitude which brings 
them close to Nietsche’s precept of ‘‘living dengerously.’’ More generally, 
the erisis of the middle-class has brought v=th it a reaction against the 
critical spirit and the intellectualism wick prison the individual with- 
in himself. ‘‘The atmosphere of liberty = become so rarefied,” says 
M. Vienot finally, ‘‘that he can no longer breathe it.’ He demands new 
lines, and above all tangible, natural, and spontaneous links such as 
those which unite the members of a gronz. The whole of modern Ger- 
many asserts the intrinsic moral value af “his group life, and adopts 
the virtues which favor it: obedience, Icyaltz, devozion.’’ That is, finally, 
why the Republic has led, not to the cerslopment of an individual 
civic sense, but to a belief in Führung. IE the republic is stagnating, 
that does not mean that the pre-war régime still exercises a real power 
over the German mind. It means rather th=t an individualist democracy 
in a country where middle-class civilizatis— is in a state of material 
and moral crisis does not provide a policiral expression adequate to 
the realities which outstrip it.’’ 

Not unnaturally, that uncertainty, that J43s of control over material 
conditions, easily turns to despair and vic_ewze. The sudden and sweep- 
ing rise of the National-Socialist morener; expresses in its crudest 
form the torment of the German peopls. H is hardly a political fact at 
all, In the tone of confused and contradiecc~y absurdities which serve 
as the banner of this movement, where is tere any real program? 

Davin MITRANY. 

London, England. 


Political Economy of Juan de Mariana. B= Josan Laures. (New York: 
Fordham University Press. 1928. Pp. xi. £9.) 

Robert Bellarmine, De Laicis, or The Trecatse on Civil Government. 
EDITED BY KATHLEEN E. Murray. (New rork: Fordham University 
Press. 1928. Pp. 83.) | 

Political Theory and Law in Medieval San, By Mari R. MADDEN. 
(New York: Fordham University Press. 19=). Pp. xv, 197.) 

Unporular Essays in the Philosophy of H-<Ery. By Moornouse F. X. 

. Murar. (New York: Fordham University Press. 1928. Pp. xii, 214.) 
These four beautifully printed volumes ar= the work of members of 

the faculty of Fordham University, and arz of considerable interest 

to students of history and of political theory. Father Laures, in discuss- 
ing the ideas of the famous Spanish Jesuit, Juan de Mariana, devotes 
one third of the volume to his politicel Co<trines and the remainder 
to his economic ideas. While the writings of Mariana have been best 
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known in connection with'their justification of tyrannicide, ‘and were 
indignantly criticized as conducive to the assassination of rulers, many 
valuable features of his dostrines have been: overlooked. He gave ex-. 
cellent advice concerning the education and- conduct of rulers, and 
contributed to the development of democracy; and his vast historical 
knowledge illuminated all his works. In his economic writings, especially 
in his discussion of money and finance, he developed important principles 
of economics two centuries before that study became an independent gei- 
ence. This volume makes a distinct contribution to the history of economic 
doctrines, and does much to place the political ideas of Mariana in their 
proper perspective. 

Miss Murpky’s translation of Bellarmine’s Treatise on Civil Gatien: 
ment places in the hands of students a convenient edition of that portion 
of his great work, the De Controversus, which deals with the origin and 
basis of the state, the source of political authority, the rights and duties 
of rulers and subjects, and the relation between secular and ecclesiastical 
authority. Bellarmine follows Augustine and St. Thomas, contributing 
few new ideas; but his writmgs were an able defense of the Catholic 
point of view during the period of controversy after ‘the Protestant 
_ Revolution. This volume is little more than a translation, but Miss Mur- 
` phy promises to follow it with a full treatment of Bellarmine’s place 
in the historical development of political theory. | 

Miss Madden’s volume on the political theory and A of medieval 
Spain first traces the development of the theory of law and ‘then dis- 
cusses the administrative machinery—king, councils, Cortes, and munici- ` 
palities—through which it was administered. The chief value of this 
interesting volume is its clear treatment of the connection between social, 
political, and legal ideas and institutions on.the one hand and the back- 
ground of Catholic religious thought and institutions on the other. Span- 
ish political theory never quite separated theology from politics, and 
the political development and policies of medieval Spain can be under- 
stood, only in their religious setting. Miss Madden attempts with con- 
siderable success to trace the complicated process by which Visigothic 
law, Roman law, and Catholic doctrines ‘were fused in’ building up the 
great Spanish empire. Her conclusion is that the Spanish theory of 
government eontained two main principles: that society was unified be- 

cause mankind was unified in the one Faith; and that jastiee myst be 
+. based. upon order as determined by the Eternal Law. ; 

‘The volume of Father Millar consists of a series of essays in which 
he attacks certain generally held beliefs that have come down through 
the Protestant tradition. Most of them deal with historical events or doc- 
trines, which are reëxamined from the Catholie point of view. He attacks 
the idea thet Protestantism contributed to the growth of Hbarty and. 


Ne 
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democracy, and views the Reformation as = misfortune in that it sub- 
stituted will for reason. He believes that presant-day Protestant teachings 
constitute a direct attack upon civilization. Le student of political theory 
will be especially interested in four essays entitled ‘‘Does the Majority 
‘Rule?’’; ‘“The Two Traditions of Likerty’ ; ‘American and English 
Liberty’’; and ‘‘International Law.’’ Father Millar believes that modern 
political ideas, particularly in the United Stites, have been debased and 
diverted from their sound historical development by their acceptance of 
the fallacious theories of the French Revolutim. 
RAYMOND Q. CETTELL, 
University of California. 


`The Origin and Development of the State Dult of Confucius; An In- 
troductory Study. By Jonn K. Surroce. “Published for the Ameri- 

can Historical Association. New York: T= Century Company. 1932. 

Pp. xiii, 298.) . 

This book, as its title implies, is an hist--ical survey. It deals more 
with the attitude of the Chinese ruling ters- toward the system of the 
Confucian school than with the thought of -kat school itself. It is in no 
sense a defense or a condemnation of the zhilosophy and religion of 
Confucius, nor is it didactic in regard to viat may be termed Chinese 
ethocracy. It pictures Confucianism at the me of the Master himself, 
500 B.C., as merely one of the number œŒ cempeting schools of thought, 
none of which stressed religion as much as ph_losophy, ethies, or polities. 
The most thet can be said of the Confucian religion at this early time is 
that it accepted, in the main, the older neture worship of the Chinese and 
had respect for the sacrifices. But the attitude of Confucius himself 
was probably that of a skeptic. 

As time went on, the Confucianists founc themselves rivals of the 
Legalists in both theory and practice. They sacod for provincial or local 
control against absolute centralized authorit»._As the imperialist unitary 
system became, dominant, its advocates, as a defensive measure, persecuted 
the Confucian scholars. This in turn lec to sanctified honoring of the 
Master by those who assumed or were driven zc his defense during the pe- 
riod of persecution, but even the most devou; ent no further in the de- 
velopment of the worshipping of Confuci1s than to reverence him as 
all Chinese reverenced their ancestors. It remained for later generations, 
after the Confucian literati had become the s-ate rulers, and their sys- 
tem of governmental control through zivil service examinations was 
perfected, to instil the worship of Confueius ed make it, consciously or 
unconsciously, a stabilizing defense for the est: blished order. Here again 
the ruling ones turn to heaven to perpetuate memselves! 

The author establishes without doubt that which all students of Con- 
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fucius maintain, that Confucius worship would have been unacceptable to 
onfucius himself. His aspiration for the honors of men were never higher 
than the honor granted teachers of men. He did, however, become, in the. 


‘minds of all who studied him, the teacher of teachers, or as the Chinese 


Les 


themselves put it, ‘‘The Teacher of Ten Thousand Generations.” 


The book in no sense needs to be justified. It has a place in all libraries. 


- It fulfills well what it purports to be. It is usefully annotated, though the . 


manufactured book is proof positive that the author assumes that it was 
not made to be read. Notes are placed at the end of each chapter ; in a 
chapter of nine pages, for example, there are forty-two valuable notes. 
The thoughtful reader who follows the notes loses his place and his pa- 
tience so many times that the book can hardly be read with under- 
standing. 
Evsrer D. THOMAS. 
University of Utah. 


“The Development of American Political Thought. By J. Marx JACOBSON. 


(New York: The Century Company. 1932. Pp. xiv, 723.) 

This book represents a combination of general explanatory’ essays and 
documents covering the range of American political thought, the essays 
purporting to explain the g20graphic, economie, social, and cultural back- 
ground of the periods and movements, and-the documents to illustrate 


. the writings of outstanding thinkers of each period. Such an attempted 


combination presents a difficult problem in this particular field.. How- 
ever, through his concise summarization of ideas in terms- of their his- 
torical background and through his judicious selection of extracts, Dr. 
Jacobson has succeeded admirably in his task. Of special merit is the 
consideration of American thought in terms of and in relation to insti- 
tutional development. 

The treatment up to the Civil War follows generally accepted lines, 
while in the posi-Civil War period, with its difficult problems of inclu- 
sion and exclusion, there is—in the excellent chapter on ‘‘Government 
and’ Economie Institutions’’—a proper emphasis upon the assaults on 
laissez-faire. If the discussion of such matters as democracy might have 


‘been focused around more clearly presented or implied views of the con- 


-cepts on the part of the writer, the explanation may be found-in the 


author’s approach, which is descriptive and objective. Making no pre- 
tense at an exhaustive analysis of the various topics considered, the book 
is well balanced and well written. Designed as a text, it should meet 
every APRES when RES as the author intended. 


TAYLOR COLE. 
Louisiana State University. 
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BRIEFER NOTICES 


AMERICAN GOVERNMENT AND COASTITUTIONAL LAW 


South Carolina During Reconstruction, by Francis Butler Simkins and 
Robert Hilliard Woody (University of North Carolina Press, pp. xiv, 
610), is a welcome addition to the growing ist of Reconstruction studies. 
Though somewhat less detailed in its creatment of politics than the well- 
known. bock by John S. Reynolds, it is calmer in tone and more judicial 
in spirit. The chapters on politics follow the familiar path through the 
attempt at restoration under President J>hnson, military government 
under the Congressional Radical plan, tre setting up of the constitution 
of 1868, the four Radical administrations c2 Governors Scott, Moses, and 
Chamberlain, the heated campaign of 1875, and the dual government 
which terminated with the withdrawal of federal troops by President 
Hayes in April, 1877. The chief contributbn of the book is the account 
of the economic and social revolution whick resulted from the change to 
free labor and the destruction of th: old agricultural system. Share- 
cropping replaced gang labor on the plan-ations; the small town mer- 
chant and banker supplanted the seaport factor as the dispenser of rural 
credit; a new capitalist class began to ris2; zhe races became more widely 
separated in the churches and, of course, ir politics and the schools. The 
final chapter analyzes the effect of Reconstraction upon subsequent polit- 
ical, social, and cultural life in the state. The reader will note some 
chronological confusion in the narrative and an occasional typographical 
error. The format of the book general_y, hcwever, is distinctly pleasing. 
There are numerous illustrations and one map, an excellent bibliography, 
and a very satisfactory index.—CrarLes W. RAMSDELL. | 


At a time when so many hastily written second-rate- biographies are 
making their appearance, it is refreshing te read a book like M. A. De- 
Wolfe Howe’s Portrait of an Independent: Moorfield Storey, 1845-1929 
(Houghton Mifflin Co., pp. 384). The volume is written in a style which 
makes it a contribution to good literature zs well as to a better under- 
standing of important political movements af the last half-century. Moor- 
field Storey not only was one of the notable .awyers of his period, but he 
had a wide acquaintance among the leading statesmen and political fig- 
ures of his day, with many of whom he disagreed on important public 
questions and policies. The student of govermment will find chief interest 
in that part of Mr. Howe’s biography ces ing with Storey’s activities 
as a Mugwump; his undying opposition ta American imperialism, and 
especially to the course of the United States government m the Philip- 
pines, Porto Rico, and Panama; and his vigorous espousal of the cause 
of the American negro. The career of Storey truly illustrates ‘‘the place 
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and value of the independent in American life, both local and national. iy 
In the words of his biographer, who points out Storey’s weaknesses as 


well as his virtues: ‘‘As a type, moreover, of the independent, thinking\ « 


for himself, unswayed by consideration of passing popularity, an exer- 
plar of independent thinking to others, he stood for a species of citizen- 
ship only the more needed in: our civilization when the spirit of com- 
fortable conformity rears highest its ominous head.’’ Another excellent. 
biography of a present-day leader, written by one who has established.a 
reputation for work of this nature, is Ida M. Tarbell’s Owen D. Young: — 
A New Type of Industrial Leader (Macmillan, pp. xiv, 353). The stu- 
dent of political science will naturally find chief interest in the chapters 
dealing with ‘‘The Dawes Plan,” ‘‘The Making of the Young Plan,” and : 
“The General Electric Develops a Labor Policy.’’ There is also an in- 
teresting chapter in which Miss Tarbell analyzes the qualifications which 
in her opinion have contributed to Mr. Young’s position of leadership. 
‘‘ Perhaps the most significant difference between him and his predeces-' 
sors,” writes Miss Tarbell, ‘‘is his outlook on industry. Hé seems to re- 
gard it as an institution with social, moral, and political relations, and 
to insist that its economics be adjusted to these relations.’’ His ‘‘chief 
contributions to public life come from the fres way he uses his mind, 
coupled as it is with his firm hold on social and ethical principles . . 
No public man of our day; inside or outside of industry, is doing more ~ 
to emphasize the necessity of training men intellectually and. socially 
as well. as oe for life.’’ 


STATE AND LOUAL GOVERNMENT 


During the lest few years, the legislature of North Carolina has passed 

a series of acts which have made important changes in the system of 
government of that state, especially in the redistribution of powers be- 
tween the state and its local units and in shifting the tax burden. ‘More | 
specifically, this new legislation resulted in the taking over by the state 
of | some 45,000 miles of county highways, in more extensive state super- 
vision and control of local government finance, and in the assumption ` 
by the state of financial responsibility for the operation of the public 
schools for the six months’ terms required by the constitution.’’ The 
program which has been ‘‘embarked upon involves the transfer: to the 
state of what have always been regarded as purely local functions, as 
well as the adoption of more stringent central control over counties and 
cities, both throwing new light on the common concept of democratic 
government.’’ These changes have attracted the attention of the other 
commonwealths, and also of students of state and local government. To 
meet the widespread demanc for information regarding the. reorganiza- 
LS 
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tion, the Institute for Government Eeseæch of the Brookings Institu- 
tion has issued an excellent study of tate Fentralization in North Caro- 
lina (pp. xi, 261), edited by Paul V. Betze-s in collaboration with A. T. 
Allen, Charles M. Johnson, Fred W. M-rison, and Charles Ross. The 
subjects receiving chief consideration ar= tae state system of schools, 
the state highway system, state supsrvi=on of local finance, taxation 
and revenue systems, and state administative reorganization. An ap- 
pendix of over eighty pages contains the Ext of the laws on which the 
reorganization has been based. The Institute for Government Research 
has not only added to its prestige by th= publication of this work, but 
has rendered a considerable service tc puzic officials and to students of 
government who are interested in the soon of the financial problems 
confronting state and local governm3nts during the present period of 
economic depression. Another study o= int=rest dealing with one phase of | 
a similar subject in a neighboring state is aration in Virginia (pp. xxv, 
309), by William H. Stauffer, published Er the Century Company for the 
University of Virginia Institute for Research in the Social Sciences. Like 
North Carolina, the commonwealth o2 Vizinia has in recent years ef- 
fected far-reaching changes and reforms m îs2al policies. In an illuminat- 
ing and objective manner, Dr. Stauffer, =ho is economist for the state 
department of taxation, has explained = changes and described the 
system of taxation as it operates in the s-<e and local governments. The 
text is supplemented by over 140 tables Df special interest are the ac- 
counts of Virginia’s plan for the separati-a of state and local sources of 
venue, the system of business taxes, anc zae classification of property. 


In the short space of some five hundre= pages, Professor Niles Car- 
penter attempts in his The Sociology cf Gy Life (Longmans, Green and 
Co., pp. 502) a survey of topics which have furnished material for 
ecialized treatises on a hundred differert subjects. City planning, urban © 
igious life, poverty, crime, publie uft ties, population composition, 
reation, city government—to menzior ut a few—come in for con- 
densed treatment of considerable interest to the political scientist who 
es to look over the fence into the sceDlogical back-yard. Given the 
itations inherent in a text-book, Profess= | Vvarpenter has done a stimu- 
lating piece of work. That the book retaire a genuine perspective amidst 
e wealth of detail is perhaps its strongc= feature. The chapter on the 
impact of the city upon personality, for ample, shows the social psy- 
chologist at his best. Unfortunately, such mgh praise cannot be extended 
= rigid to the occasional excursioss into the field of government. 

is doubtful whether any student of municipal government would 
gnize the light and shade—not to men—n the alleged historical back- 
ground—of the discussion of governmez— and administration. To cite 
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. one example only, municipal administrative incompetence is assumed to 


be so general as to justify state centralization, and no recognition is given 
to the great strides taken rezently in municipalities—possibly greater 
than in the states themselves.—E. S. GRIFFITH. 


FOREIGN AND COMPARATIVE GOVERNMENT 


The Birth of the German Republic, 1871-1918, by Dr. Arthur Rosen- 
berg, translated by Ian F. D. Morrow (Oxford University Press, pp. x, 
286), deals, with a subject that has been treated by many other writers. 
But Dr. Rosenbarg was a member of the Reichstag committee of inquiry 
into the causes of Germany’s collapse in the World War, and as a member 
of that committee he was reporter for, though not an adherent of, the so- 
called ‘‘stab in the back’’ theory. As indicated in the title, Dr.. Rosenberg 


rightly considers the political and social history from 1871 to 1918 as the, : 


essential background for the collapse of the old régime and the establish- 
ment of the Republic. Thoughts on Germany, by Richard von Kühlmann, 
translated by Erie Sutton (Maemillan, pp. x, 315), is announced as giv- 
ing the point of view of a broadminded German, ‘modern in the best 
sense of the term, who has for swenty-five years participated in important 
world events. For a diplomat of the pre-war period and a Staatssekretär 
of the Foreign Office (having zoncluded the treaties of Brest Litovsk and 
Bukarest), the author exhibits an unexpected broadmindedness. Chapters 
XXI-XXV report imaginary conversations between a German and a 
Frenchman, a Frenchman and an American, and a German and an 
Englishman. If all diplomats and ministers of foreign affairs of the pre- 
war era had shown the political insight and the spirit of international 
coöperation revealed in these chapters, the World War could not have 
happened. Another recent book on Germany is The German Crisis, by — 
H. R. Knickerbceker (Farrar and Rinehart, pp. vii, 256). Diplomats and 
ministers of foreign affairs did not have such insight and such a sense of 
coöperation. before the war; nor do they have much of it today. Hence 
the war, Communist Russia, Fascist Italy, and the German crisis point: 
ing to the rule of National Socialism, followed by Communism, in Ger- 
many and who knows where! Mr. Knickerbocker, specialist on conditions 
in Russia, has turned specialist on conditions in Germany. The German. 
Crisis does not make pleasant reading for those who consider the advance 
of National Socialism merely as a sign of a popular refractory mood, and 
Communism as a foolish though negligible bugaboo. The fact that: more 
than one-fourth of the entire population is facing slow but inevitable 
starvation on a government dole reduced to about four dollars a month 
might convince the most callous reader that Germany is sitting on a 


` powder barrel with enough powder in it to set all of Western Europe on 
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fire. Mr. Knickerbocker is not an alarmist, but he dares to call a spade a 
spade.—J, MATTERN. 

Waldemar Gurian, Der Integrale Nctiondismus in Frankreich (Frank- 
furt am Main, pp. 131), is the first objectræ and detailed account of the 
Action Française movement and of the theories of its leader, Charles 
Maurras. The author points out that tie importance of the Action Fran- 
çaise lies not in its actual political influ=nce, but in its thoroughgoing 
theoretical attack on the modern democratie constitutional state. ‘‘It must 
be recognized,’’ he writes, ‘‘as the schoal which has, for purposes of 
propaganda, most successfully erected int a system all the arguments 
against parliamentary government end the liberal régime of public 
opinion.” Maurras has indeed contribute= no little to the ideology of 
fascism and of kindred movements; and im French intellectual circles 
he has won over to the royalist cause of “ nationalisme intégral” such 
notable figures as Jacques Bainville, Leon Daudet, Pierre Gaxotte, 
Charles Bénoist, and Franz Funck-Brenteno. The group lost whatever 
political force it had obtained, however, wh=n in 1926 and 1927 it brought 
on itself the condemnation of the Vatiean. “he author’s discussion of the 
factors motivating this condemnation is especially ORAN -PAUL A. 
PALMER. | 


Manchuria: Cradle of Conflict, by Owen Lattimore (The Macmillan 
Company, pp. xvi, 311), and Twenty Year: of the Chinese Republic, by 
Harold Archer Van Dorn (Alfred A. Knaof, pp. xiv, 309), are two of 
- the latest books dealing with affairs in the storm area of the Orient. To 
Mr; Lattimore, ‘‘the underlying struggle in, Manchuria is, and will be 
throughout our century, caused by th2 cor dicting migration of cultures 
and people, and the effort of cultures to asært themselves over peoples.’’ 
His book is a brilliant exposition, in epigr=mmatie style, of the cultural 
factors in conflict in Manchuria. His thæis is that Manchuria, while 
culturally Chinese, is politically self-conscicus and that it exerts greater 
political influence upon China prop2r tzan is exercised upon it by 
China. He describes Liaoning and Kirin previnces as historically a ‘‘res- 
ervoir’’ of tribal invasions into the ‘Yid e Kingdom,’’ and he finds a ` 
persisting regionalism at work, even today, zo supplant racial or national 
feeling in the immigrant Chinese, He cartions, however, against con- 
struing Manchurian regionalism ‘‘as a bias bward Manchurian: autonomy 
or independence as Western societies understand those terms,’’ since ‘‘no 
matter how effective the politicalautmomr of Manchuria at any given 
moment, China itself remains the focus of t life of the community... .’’ 
Written, in essentials, before the Japanes+ intervention of September, 


{ : 
762 THE AMERICAN POLITICAL SOIENCE REVIEW 


1931, the work is singularly free from bias and remarkably rich in im- 
portant new material upon suck topics as land utilization, types of and 
aids to migration, official and private methods of exploiting immigrants, 
and the functioning of soldiers, bandits, and opium. While comparatively 
slight attention is devoted to international jolting of the ‘‘Cradle,’’ there 
is a valuable chapter on Japanese, Korean, and Russian immigration. Mr. 
Van Dorn’s book is a frankly popular account of Chinese ‘‘progress’’ un- 
der the Republic, divided into five chapters which deal, respectively, with 
political, educational, neue Outs social, and economic advance.—Haro. S. 
QUIGLEY. 


In The Gineann ofa Pioni (Columbia University Press, pp. x, 
206), the Duchess of Atholl, moved by sympathy for the down-trodden 
Russian peasants and workers, or perhaps alarmed for England’s sake by 
Russia’s industrial progress, attempts to make publie the present con- 
dition of labor in Russia. Ths title and the grim paper cover with ‘its 
three red robots against a dark background perhaps sufficiently charac- 
terize the book. One cannot help wondering about ‘‘sworn statements of — 
refugees from Russia.’ That labor is not entirely voluntary, no one: 
doubts. But a book which claims to tell the whole truth ought to do better 
than picture Russia as the home of 160,000,000 slaves, Much of the ma- 
terial is authentic and reliable, but the effect is spoiled by obvious strain- 
ing to make everything appear at its worst. 


Hitlertsm: The Iron Fist in Germany, By ‘‘Nordicus’’ (Mohawk Press, 
_ pp. 243), gives a useful summary of the rise of Hitlerism and then lets 
the party speak for itself, with devastating effect. The author concludes 
that ‘‘a brief trial of Hitler:sm would be a good thing for Germany. 
. So mediocre a person as Hitler directing the government from Ber- 
lin would be a tremendously revealing experiment.’’ However brief, the 
experiment might nevertheless, i “In present conditions, leave a deep seat 
upon the culture of the country ; ; and that would be a loss for the world 
at large. 
| INTERNATIONAL LAW AND RELATIONS __ | 
Three recent publications dealing with international justice are The 
Hague Court Reports (Second Series), by J. B. Scott (Oxford University 
Press, pp. xlvii, 220), The Permanent Court of International Justice and 
the Question of American Adheston, by Charles E. Martin (Stanford 
University Press, pp. 48), and T'en Years of International Jurisdiction, 
by the Registry of the Permanent Court-of International Justice (World 
Peace Foundation, pp. 74). The second series of the Hague Court reports 
contains the texts of the Hague Convention of 1907 for the pacific set- 
tlement of international disputes, and of the compromis and awards of 
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the tribunals in the following cases: the Expropriated Religious Proper- 
ties in Portugal (1920) ; French Claims against Peru (1921) ; Norwegian 
Claims against the United States (1922) ; end the Island of Palmas Case. 
The report of the commission of ircuiry on the Tubantia Case is also 
included. The reports are given in English. with the original foreign texts 
in an appendix. In a short introduction, Professor Scott, discusses the 
origins of the various disputes and analyzes the awards. The pamphlet 
of Professor Martin is a brief in favor of adhesion by the United States 
to the Permanent Court. After tracing American policy toward the set- 
- tlement of disputes by means of arbttratien, the author stresses the ad- 
vantages of judicial settlement as comparei with arbitral settlement. The 
concise and orderly arrangement of this little book has the merit of 
presenting a complete summary of a controversial subject. Ten Years 
of International Jurisdiction, although nos en official publication of the 
Permanent Court of International Justice, was prepared under the direc- 
tion of the Registry. It describes the crgar_zation, jurisdiction, and work 
of the Court from 1922 to 1932. Ths jucgments, orders, and advisory 
opinions are briefly stated. In the analysis of the various questions be- 
fore the Court, cases are considered according to the method by which the 
Court gained jurisdiction of the questions: pplication, special agr -eement, 
or requests originating with the Council cf the League of Nations. The 
text is given in both English and French—Cuesnzy HILL. 


Professor R. B. Mowatt, who has already contributed much to the study 
of European diplomacy since 1815, has ad=ed to his list of books a small 
volume on International Relations (The Macmillan Company, pp. vii, 
175). This concise study embodies the authcr’s views of post-war develop- 
ments in the relationships of members of & werld community, in the ight 
of earlier history. He refers briefly to the r se of nationality, the develop- 
ment of the international conference idea amd its possibilities through the 
League channel, the slow but steady evoluon in international organiza- 
tion and its culmination in the Leagne cf Nations. Finally, he treats 
briefly certain: dominant world problems which have replaced the older 
‘questions’? of Poland, Italy, and Turkey n the concern of world states- 
men. What he calls the ‘mechanics of p2ace’’ occupies a front place 
among these; he refers, also, in concise fasFion, to disarmament, the Far 
East, and inter-governmental debts, These zre world questions because, in 
his view, national communities must surrer der their selfish individualism 
in the inevitable trend toward the realizetion of an international sys- 
tem.—A. E. HINDMARSH. 


Disarmament and Security Since Locarno, 1925-1931, by John. W. 
Wheeler-Bennett (The Macmillan Company, pp. 383), constitutes No. T 


S 
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of the “‘ Information Series” edited by Mr. Bennett since 1928. As source- 
books, these volumes have been highly prized. The present item continues _ 
two previous numbers in the series, but there is more writing by the au- 
thor here than in other volumes, and while he maintains a remarkably 
objective and unjudging attitude, in the main he now appears to be speak- 


ing more openly and more emphatically as a devotee of one school of 5 


thought than might be thought proper in purely informational work. 
There are a good many quotations in the text and a few documents, but 
there is much more explahatory and interpretative writing than one 
would expect. As a source-bock, the volume is open to criticism; as a 
restrained statement of the situation from the English pacifist pom of | 
view, it is admirable PITMAN B. POTTER, 


The fourth volume of the Modern Series of John Bassett Moore’s In- 
ternational Adjudications (Oxcord University Press, pp. 600) covers ma- 
terials relating to twenty-four cases before the mixed commission ap- ` 
pointed under the Jay treaty of 1794. These touch upon. neutral rights 
and duties involving contraband, blockade and continuous voyage, and 
the so-called neutrality proclamation issued by Washington on August 22, 
1793. The complaints of the British in regard to American conduct were 
| somewhat similar to those of the United States in regard to British con- 
duct in the Civil War sefenty years later, As secretary of state in 1793, 
Jefferson stated that it was the duty of a neutral nation to prohibit a 

‘in its borders such acts ‘‘as would injure one of the warring powers’’—~ 
` even the departure of vessels equipped for war in the United States. Some 
of the positions taken in 1794 were reaffirmed to the benefit of the United : 
States in the Geneva Arbitration i in 1871. Jay’s wisdom was evident in 
securing the aid of such counsel as Sir William Seott (Lord Stowell). 
and Dr. John Nicholl. Organizing the work and determining jurisdic- 
tion, procedure, and law to be applied by the Commission required high 
talent, and in these respects, as well as in the opinions and awards ren- 
dered, such talent is everywhere evident. The amount of new material 
and the method of presentation make this volume a remarkably valu- 
able contribution, not merely to international law, but to.the dai of — 
the period. —G, G. Witson. 


The International Joint Commission between the United States and 
Canada, established by the Boundary Waters Tréaty of 1909, has long 
been awaiting a detailed study. A timely appearance, therefore, is now 
made by The International Joint Commission, by C. J. Chacko (Columbia 
University. Press, pp. 431, map). The activities of the Commission are 
classified into those of a judicial, administrative, and: investigative na- 
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ture, with the bulk coming under the first heading. In dealing with these 
judicial activities, the author chose the topical method of approach as 
against the more natural and simpe metood of treating each case as 
a unit. On this account, one finds it difficult to get a clear picture of the 
. cases as they are met and settled by zhe Commission. A greater emphasis 
upon the historical background of partieular problems might have as- 
sisted in this process of clarification. Further. the long treatment accorded 
in the introductory chapter and elsewhere to other existing types of 
machinery for international peaceful settlement seems somewhat super- 
flnous. On the whole, however, this 3 a zareful and useful study which 
the student of international organization wil hardly neglect. 


The.Carnegie Endowment for International Peace has published 
Proceedings of the Fourth Conference of Teachers of International Law 
and Related Subjects (pp. xii, 249). The Zourth conference, held at Briar- 
_ eliff Lodge, New York, October 10-:7, 1929, included four round-table 
meetings to discuss the methods of t2aching international law and rela- 
tions, with special emphasis on suicable tcpics, and the function and 
training of teachers of these subjeczs, especially the value of practical 
experience in the fields of law practice, foreign service, and claims com- 
missions. The four general sessions were concerned largely with prob- 
lems of research in these subjects, problems of graduate and undergrad- 
uate curriculum, and the place of British and American prize law. Most: 
of the problems are perennial but remain fundamental, and their ex- 
amination contributes much enlighcenment to the profession—A. E. 
HINDMARSH. | 


_ Intended to illustrate ‘‘the real Japanese policy toward Manchuria and 
Mongolia,’’ the five documents brought together in Secret Documents 
Relating to the Japanese Policy Toward Menchuria and Mongolia, edited . 
by Tien Chang Hsu (Peiping: China Institute of International Af- 
fairs, pp. vii, 80), include chosen excerpts of a questionable nature. Three 
of the ‘‘doeuments’’ are copied from Chinese journalistic sources, and 
two are indicated merely as ‘‘disclosed’’ at the Washington Conference. 
. The tone of the whole may be taken from the last—the so-ealled Tanaka 
Memorial—widely discredited here as fraudulent. Manchuria in History, 
by Li Chi (Peiping: Peking Union Bookstore, pp. 42), is a brief sum- 
mary of the history of Manchuria, tcgether with a convenient set of 
plates, maps, and tables. Beginning wita the twelfth century B.C., and 
extending to the present century, th-rty centuries are covered. The book 
is based on a larger work in Chinese, and is but a glimpse of what must 
be a scholarly work. The maps arz. excellent—A. E. Hixpuarsx. | 


í 
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Alliance and Entente, 1871-1914, by George B. Manhart (F. 8. Crofts 
and Co., pp. vi, 90), is a usetul selection of readings from diplomatic 
documents and Le for a very introductory study of Euro- 
pean relations. 

POLITICAL THEORY AND MISCELLANEOUS. 


Dr. Wilhelm Bauer’s Die öffentliche Meinung in der : Weltgeschichte 
(Potsdam, pp. 408) is a contribution to the literature of public opinion 
which should be of particular interest to American political scientists. 
Our theorists of public opinion have, in the main, considered it with re- 
spect to its recent and contemporary American manifestations. The au- 
thor of this volume, professor of history at the University of’ Vienna, 
views it as an age-old and world-wide phenomenon. He describes its 
character and significance in ancient, medieval, and modern times, and ` 
discusses in detail the relation cf the newspaper at various stages of its ` 
development to the expression and formation. of public opinion. He con- 
eludes that while all men m public life must learn how to_recognize 
and deal with public opinion, the true statesman will, like Bismarck, 
ignore or transcend it when he sees it running counter to the real 
interests of the nation. The volume is splendidly illustrated and ade- 
quately indexed, and contains a useful bibliography.—PavuL A. PALMER. 


American Public Opinion on the Unification of Italy, 1846-1861, by 
Howard R. Marraro (Columbia University Press, pp. xv, 345), is a 
conscientious though pedestrian analysis of American opinion toward 
one of the great nationalistic movements of the nineteenth century. It is 


_ based largely on a study of a wide number of New York newspapers and 


magazines, with a few from ocher cities, and includes also letters from 
Italy by scholars like ©. E. Norton and G. P. Marsh. There are good 
summaries at the end of each chapter, an excellent index, and a chapter 
of conclusions in which Mr. Marraro sums up the motives which actuated 
the American attitude: sympathy with the ‘‘under-dog, ” which some one 
has called the new radical disease of sub-caninitis; hero-worship of men 


- like Garibaldi and the natural vendency to sympathize with success; self- 


interested hopes for a greater American trade with a United Italy; ‘‘self-. 
enhancement,’’ that is, the approval of‘liberal or republican movements 
which seemed likely to glorify established institutions like those which 
Americans prize as their own; and religious bias, ‘in which Protestants 
took sides with the Revolutionists after Pius IX turned reactionary, while 
the Roman Catholics still contmued to rally to the support of the Pope. 
The book is interesting from the point of view of both Italian history and 
American psychology.—S. B. Fay. 


t 
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At some time in almost every nation, attempts are made to suppress 
books which do not conform to moral, theological, political, or other 
-standards of the day. Burned Books; Neglesied Chapters in British His- 
tory and Laterature, by Charles Ripley Gillett (Columbia University 
Press, two volumes, pp. ix, 356; 357-723), tells the story of efforts of 
censorship to purge England of so-called “‘dangerous’’ literature, chiefly 
from the time of Henry VIII to the e-ghtaenth century. It is particularly 
illuminating in the discussion of serenteenth-century proscription. Ne 
thorough study of the history of a period oz of a country can be made 
without some reference to its literature. It is by the printed word that 
much of the publie is reached, and the history of forbidden books throws 
interesting light on the attempts of the ruling class to preserve an es- 
tablished order, well depicted in Mr. Gilletz’s volumes. The author has 
classified objectionable books into thcse on religion, popular liberty, and 
immoral subjects, and tabooed political ard historical works—in short, all 
books which tend to lessen the power or prestige of the governing class. 
Persons interested in English history wil find these two volumes valu- 
able for the light they shed on the hister of the political ideas of those 
in control of the government. They shoul1 prove no less informative to 
the student of history in general who seeks out the sources of public 
opinion.— Bessie LOUISE PIERCE. 


The Facsimile Text Society has publisked a reproduction of the 1558 
edition of Christopher Goodman’s You Superior Powers Oght to be 
Obeyd of their Subjects, with a bibliographical note by Charles H. Me- 
Uwain (Columbia University Press, pp. 238). During the first half of 
the sixteenth century in England, the principle of unlimited submis- 
sion was almost universally accepted. The shift in opinion which helped 
to pave the way for the Civil War and tae Glorious Revolution, as well 
as the expression of the doctrine of consert in classic form by Locke, 
began as a movement against what Knox called the ‘‘Monstrous Regiment 
of Women,’’ Although only four copies af Goodman’s book were known 
to be in existence before this reprint w2s made, it was, with those of 
Knox and Ponet, one of the earliest and most influential statements of 
this anti-Marian point of view. 


; 

Government by Coöperation, by Emerson D. Fite (The Macmillan Com- 
pany, pp. 345), is too inclusive to be of mus value. The author has been 
so intent upon including every known instance of codperation that he has 
failed to deal effectively with any. Ther2 seems to be no exeuse for the 
second chapter on ‘‘The Codperative Union of the States,’’ which is 
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surprisingly commonplace and full of errors. The last chapter, on ‘‘In- 


_ ternational Codperation,’’ is another which -might better have been 


—_ 


omitted. The chapters on federal and state coöperation, interstate co- 
operation, and coöperation beiween government and business ‘are little 
more than compilations of bureau statements and clippings from the 
United States Daily and the New York Times. —H. L. ÉLSBRE. ` 


Social Insurance, by Percy Cohen (Columbia University Press, pp. 
278), is a handbook describing the various forms of British social in- 
surance—health insurance, widows’, orphans’, and old-age pensions, un- 
employment insurance, workmen’s aorin oasa and industrial assur- 
ance. In each case, the outline of the existing scheme is-accompanied 


. by a brief account of its history. There is no attempt at critical analysis — 
` of the actual working of the system. The book will be found useful by 


those seeking detailed and reliable condensations of Lie statutes- and 
orders applicable.’ 


Principles of Social Législation, by Mary S. Calleott (The Macmillan 
Company, pp. xiv, 416), is an elementary survey of legislation, chiefly : 
American, concerning poor relief and welfare, housing and city planning, 
publie health and recreation, education, regulation of morals, labor, and 
social insurance, The wide field covered makes it impossible to do more. 
than sketch the outlines of the statutory provisions. Such compilations 
are perhaps worth while, but it is to be regretted that they are not more 
frequently followed up by thorough investigations into the administra- 
tion and working of the various statutes. 


Regulating an Industry, by A. H. Stockder (Columbia University 
Press, PP. xii, 159), is the history of the Rhenish-Westphalian Coal Syn- 
dicate, and is especially interesting at this time in view of the search for 
a solution of the American coal situation, The author describes the Or- 
ganization of the syndicate and discusses its production, marketing, 
labor, and price policies. The study is based on German monographs deal- : 
ing with particular aspects of the cartel’s policy. 


‘1 The Way Forward, by Robert S. Brookings (The Macmillan Company, 


pp. ix, 97), discloses age more optimistic than youth. The author has 
combined a number of earlier articles with some new material to outline 


_ What seems to him, at eighty-two, the way of progress. His faith is in 


a modified capitalism, through a form of profit-sharing, rather than in 
Russian planning. Another major proposal is a European union, based 


.on the plan of the United States. With these two changes, and some 


minor ones, the author sees world peace and prosperity not far ahead. 
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stum. Apr., 1932. 
. The failure of policy in Europe. C, F. uf elville. Fort. Rev. June, 1982. - 
. Great Britain and France. Aneré Chaumeiz. National Rev. May, 1932. 
. Le problème international de l’union douanière austro-allemande. Baron 
Boris Nolde. Rev. Gen. Droit Int. Pub. May-June, 1932. 
. Salvaging the Danubian states. The crisis in central Europe. Frederic A. 
Ogg. Current Hist. May, June, 1932. 
. Danubia: relief or ruin. Hamon Fish Armstrong. For. Affairs. July, 




















1932. 





. Foreign affairs: the Danubian economic problem. George Glasgow. The 
French schemes for Danubian Europe. G Æ. R. Gedye. The Ukranian probier: 
Vladimir Koroskoveiz. Contemp. Rev. May, June, 1932. 
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Extradition. The Blackmer case. E. D. Dickinson. Am. Jour. Int. Law. Apr. 
1932. 





. Extradition treaties. Carl L. W. Meyer. Am. Mercury. June, 1932. 
Freedom of the Seas. La liberté du commerce international d’aprés Vitoria, 

Suarez et les scolastiques. J. Catry. Rev. Gen. Droit Int. Pub. Mar.—Apr., 1982. 
Imperialism. The United States and Ethiopia: a study in American imperialism. 

F.J. Manheim. Jour. Negro Hist. Apr., 1982. 

. America teaches, Japan learns. K. K. Kawakami. Atlan. M. June, ` 





1932. 

International Labor Office. A new policy for agricultural labour. J, F. Duncan. 
Int. Labour Rev. Feb., 1982. 
. Les origines francaises du B.LT. A. Millerand. Rev. Deux Mondes. 
Apr. 1, 1982. 
. The Pacific and the International labor organisation. are G. Wilson, 
Pacific Affairs. June, 1932. 

International Law. Internations] law in the federal courts of the Cuited States. 
H..H. Sprout. Am. Jour. Int. Law. Apr., 1932. 
—. Lea tendances principales dans la vie internationale contemporaine et 
les deux idées fondamentales dans les doctrines de droit international A. M. Ledy- 
zenskij. Rev. Int. Théorie Droit, No. 1, 1932. 

International Trade and Finance. Les conventions germano-suisses sur les hy- 
potheques avec clause d’or. G. Sauser Hall. Jour. Droit Int.:Mar.—Apr., 1932, 
. The trustee in German-American industrial loans. Johannes C. D. Zehn, 
Boston Univ. Law Rey. Apr., 1932. 
. Le convention conclue le 16 mai 1931 entre la Belgique et la Finna 
pour éviter les doubles impositions et régler certaines autres questions en matière 
fiscàle, J. B, J. Peeters. Bull. l'institut intermed. int. Apr., 1932. | 
. International financial problems. Norman H. Davis. Should war debts 
be cancelled? Bainbridge Colby. Tke political aspects of war debts and reparations. 
Shepard Morgan. Tariffs and the movement of goods: Wm, Orton. Proc. Acad. Pol. 
Soi. Jan., May, 1932. 
. Debts and the Hoover programme. O. D. Tôlischus. N. Am. Rev. May, 























1982. 





. Tariff bargaining. Owen Jones. Nine. Cent. May, 1932. 
. American commercial policy and the world crisis. Maxwell S. Stewart. 
For. Policy Rep. May 25, 1932. 
. The way back to prosperity. J. M. Kenworthy. Eleven years of repara- 
tions. Banamin H. Williams, Current Hist. May, June, 1982. 

League of Nations. L'oeuvre de la XIIe assemblée de la S.D.M. Paul de La 








* Pradeile. Rov. Droit Int. Jan.—-Mar., 1982. 





. Membership of the United States in the league of nations. Pitman B. 
Potter. Am Jour. Int. Law. Apr., 1982, 
. Japan and the covenant. H. Lauterpacht. Pol. Quar. Apr.-June, 1932. 
. The machinery of experiment at Geneva. Charles W. Pipkin. Pol. Sci. 
Quar. June, 1932. 
~. Relations of the United States with the council of the League of Na- 
tions. Glivenes A. Berdahl. Am. Pal. Sci. Rev. June, 1982. 

¢ Mandates. A glimpse of justicein Africa. Lord Oliver. Contemp. Rev. May, 1982. 
. The South Sea islands under J apanese mandate. Walter B. Harris. For. 
Affairs. J uly, 1982. 

Outlawry of War. The fallacy cf the boycott. George Soule. Harper’s, May, 1932. 
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Pacific. Britain and the Pacific. S. 4. Heald. Justice, east and west. James T. 
Shotwell. Pacific Affairs. May, 1932. 

Peace. Die ee in den händen der Pazifisten. Werner Picht. Kunstwart. 
Apr., 1932. ` 
. Two unpublished papers of Thorstein Veblen on the nature of peace. 
Joseph Dorfman. Pol. Sci. Quar. June, 1932. . 

Polish Corridor. Dantzig et Gydnia. C. Smogorzewskt. Rev. Pol. et Parl. Apr., 
1932. 








. The Polish corridor: revision or peace. Jan Ciechanowski. For. Affairs. 
July, 1932. 

Race Relations. Race relations. Melnille J. Herskovits. Amer. Jour. Sociol. May, 
1932. 

Radio. Radio at the Rome convention. Dr. Eberhard Neugebaur. Jour. of Radio 
Law. Apr., 1982. 

Recognition. The unrecognized government in American courts. E. M. Borchard. 
The recognition of new governments. Philip 14 arshall Brown. Am. Jour. Int. Law. 
Apr., 1932. 

Russia. L'Europe en folie devant, l'invasion soviétique, Rochefort. Correspon- 
dant. Apr. 10, 1982. à 
. The Soviets prepare far war. Has Tobenkin. Current Hist. June, 1932. 
. World revolution and soviet foreign policy. Michael T. Florinsky. Pol. 








Sei. Quar. June, 1982. 


£elf-help. Self-help in time of peace. A. E. Hindmarsh. Am. Jour. Int. Law, 
Apr., 1932. 

Sino-Japanese Conflict. La position et les droits du Japan en Mandchourie. 
Jean Escarra. Rev. Droit Int. Jan-Mar. 1932. 
. The Stimson note of January T, 1932. Quincy Wright. Am. Jour. Int. 
Law. Apr., 1932. 
. Railway rivalries in Manchuria 5etwaen China and Japan. T. A. Bisson. 
For. Policy Rep. Apr. 18, 1932. 
. Shanghai and Manchuria. Sir John Fischer Williams. Pol. Quar. Apr.- 
June, 1982. | | 
. Manchuria—the ABC of peace. Denys P. Myers. Hist. Outlook. May, 














1932. 





. The far eastern crisis: second phase. Arnold J. Toynbee. Contemp. Rev. 
May, 1932. 
. The war lords of Japan. Kenneth Uclegrove. N. Am. Rev. May, 1932. 
. Le conflit sino-japonais. M. Mencharvitie. Rev. Gen. Droit Int. Pub. 
May-June, 1982. 
: The league and Manckuria. F. Ò. P. Bland. Manchuria and its Eee 
minister. Sir Reginald F. Johnston. English Rer. May, June, 1932. 
. The future of the Washington Cenference treaties. Arthur N. H olcombe. 
Am. Pol. Sci. Rev. June, 1932. 
. Japanese policy and opinion. Yuseke Tsurumi. Yale Rev. June, 1932, 
. The war in the far east. Karl Raïek. For. Affairs. July, 1932. 

Treaties. Language used in treaties. Manley O. Hudson. Am. Jour. Int. Law. 
Apr., 1932. 

Versailles Treaty. Clause d’amnistie et traité de Versailles, Maz Schröder. Rev. 
Droit Int. Sci. Dipl. et Pol. Oct.—Dec., 1931. 

War. Use of force and war, G. G. Wilson. A soldier’s property in war. Manley O. 
Hudson. When does war exist? Quincy Wright. 4m. Jour. Int, Law. Apr., 1082. 
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. International regulation of air Le James W. Garner. Air Law Rev. 
Apr ~J uly, 1932. 
. Une nonvelle doctrine de guerre. Fo Tulasne. Rev. Deux Mondes. 
May 15, 1982. 
. War without guns. Gerrard Glenn. Va. Quar. Rev. July, 1932. 
World Court. Les avis consultatifs de la cour permanente de justice anber Da: 
tionale. Stephen A. Verosta. Rev. Droit Int. Jan—Mar., 1932. 
. The world court and tha snschluss M. Finkelstein. Progress of the inter- 
national court of justice. R. D. Greene. St. John’s Law Rev. May, 1932. 
. The United States and the permanent court ‘of international justice. 
Frederic R. Coudert. Am. Bar Assoc. Jour. June, 1982. | 
JURISPRUDSNCE % i 
' Books 
Borchard, E. M., and Russell, L. E. Convicting the innocent; errors of oriminal 
justice. Pp. 450. New Haven. (Corn.): Yale Univ. Press. 
Cantor, N. P. Crime; criminals and criminal justice. Pp. 487. N. Y.: Holt. 
Douglass, P. F. The justice of the peace courts of Hamilton county, Ohio, 
Baltimore (Md.): Johns Hopkins Press. 
Freund, Ernst. Legislative regulation. Pp. ‘458. N. Y.: ai Fund. 
Gary, R. Les notions d’universalité de fait et d’universalité de droit. Pp. 375. ` 
Paris: Libr. du Recueil Sirey. 
‘Godinot, H. La concurrence déloyale ou illicite. Pp. 346. Paris: Sirey. 
: Gouet, Yvon. La coutume en droit constitutionnel interne et en droit constitu- 
tionnel international. Pp. 168. Pazis: A. Pedone. 
Jenks, E. The book of English law. As at the end of the year 1931. 8rd. revised 
ed. Pp. 460. London: Murray. - , 
Jaze, Gaston. Les contrats administratifs de l’état; des défortements, des com- 
munes, et des établissements pubics. Pp. 522. Paris: M. Giard. 
Kennedy, W. P. M, Some aspects of the workings of constitutional law. London: 
Macmillan. 
Mars L. C. Comparative judicial criminal statistics: Ohio and Maryland. 
Baltimore: Johns Hopkins Press. | 
Perkins, Rollin M. Iowa criminal justice. Pp. 186. Iowa City: Univ. of Iowa. | 
Articles 
‘Admiralty. Jurisdiction over irjuries to maritime workers. Warren H. Pillsbury. 
Va. Law Rev. May, 1982. 
' Administration of Justice. Criminal justice in England. K. F. Tae Minn. Law 
Rev. May, 1932. 
. The first atep Te cheaper justice. Claude M ulline. fice Rev. Apr., A 














LS 





i 1932. 





. Law enforcement ne the judiciary in Ontario. Damon C. Woods, Am. ` 
. Bar Assoc. Jour. May, 1982. 

Canon Law. Die Rechtsgrundlagen der Verträge ui Staat und Kirche und 
der Verträge der Kirchen untereinander.. Paul Schoen. Archiv Offent. Rechts. 
Mar., 1932. | 

Case Law. Some considerations as to case authority as law. s. Freifeld. Cincin- 
nati Law Rev. May, 1982. 

. The history of judiciel precedens. T. Ellis Lewis. Law Quar. Rev. Apr., 





1982. 
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Civil Codes. The origin and spirit of European civil codes. W. Hug. China Law 
Rev. Jan., 1932. 

Comparative Law. The law of Spain and ths Spanish: colonies. Gordon Ireland. 
China Law Rev. Jan., 1932, 
. The istraduction to the jurisprudence of Holland of Hugo Grotius. 
R. W, Lee. So. African Law Jour. Feb., 1932. 
. The history of comparative e F'cler Hug. Harvard Law Rev. Apr., 








19382. 





. Recent developments in laws, ccnatitutions, and administration. B, 
Mirkine-Guetzevttch. Pol. Quar.. Apr.-June, 1932. 
. Las siete partidas. F. C. Fisher. Hiep. Am. Hist. Rev. May, 1932, 
. Preceptos internacionales en la conrtitucién de la república Espanola. 
José Ramón de Orue. Rev. Gen. Legis. y Juris. Apr., 1932. 
. De la compatibilité des normes juridiques contradictoires dans l’ordre 
international, Ch. Rousseau. Rev. Gen. Droit Int. Pub. Mar.~Apr., 1932. 
. Quelques aspects de la crise du droit public en Italie. Giacomo Perticons. 
Rev. Int. Théorie Droit. No. 1, 1932. 

Conflict of Laws. Le droit tonton privé. L. de Montluc. Rev. Droit Int. 
Sci. Dipl. et Pol. Oct—Dec., 1931. 
. Le droit international privé dans Je projet de réforme du code civil 
italien. Æ. Audinet. Jour. Droit Int. Mar—Apr., 1982. 
. Social limitations on wealth distribusion and the conflict of laws. Note 

Editor. Columbia Law Rev. Apr., 1982. 

. Zustand und Fortschritte der Rachtsangleichung in Amerika und 
Europa. Fr. W. von Rauchhaupt. Archiv Rechts u. Wirtschaftsphilosophie. Apr., 
1932. 


























. German international private law. Anthony Park, Cornell Law Quar. 
Apr., 1932. | 
. Jurisdiction of foreign causes of acticn. À. B. Gatther. U. 8. Law Rev. 





June, 1932. 





. The judicial status of non-registered foreign donations in Latin 
America: Chile, Argentina, Uruguay. F. B. Rires and R. G. Arias. Tulane Law 
Rev. June, 1932. 

. Die Gesetzeskonkurrens. Max Rapgo:d. Rev. Int. Théorie Droit. No. 1, 





1982. 





. Une doctrine moderne du droit international privé. Ernest Franken- 
stein. Les principes fondamentaux du droit international privé dans la legislation 
cubaine. À. S. de Bustamante. Rev. Droit Int. Privé. No. 1, 1932. 

Correction. Individualism and the use of p»edictive devices. Sheldon Glueck. 
Jour, Crim. Law and Crim. May-June, 1932. 

Crime. L’évolution de l’idée de la criminsli:é internationale. Jean Efremof. 
Rev. Droit Int. Jan.—Mar., 1932. 
. The inorease of crime in opens 3S. K. Ruck. Pol. Quar. Apr.—June, 





1932. 
: . Report on criminal sta: istics. Thorstcin Sellin. Am. Bar. Assoo. Jour. 





May, 1932. 





. Crime. Clerk Tibbitts. Amer. Jour. Sceiol. May, 1932. 
i . Report of committee on mercenary crime. Jour. Crim. Law and Crim. 
Mat-Inae, 1932. 

Criminal Law. Beiträge sur strafrechtswisssnschaft. Wolfgang Mitlermaier. 
Archiv Rechts u. Wirtschaftsphilosophie. Apr., 1£€32. 





. 802 THE AMERICAN POLITICAL SCIENCE REVIEW 


Exterritoriality. A quarter century of our extraterritorial court. Charles S. 
Lobingier, Georgetown Law Jour. May, 1932. 

Grand Jury. Waiver ‘of right to accusation by grand jury indictment. J. B. W, 
Mich. Law Rev. Apr., 19382. ° 
. The judge and the grand jury. Andrew A. Bruce. Jour. Crim. Law and 
Crim. May-June, 1932. ‘ | 

Holmes. A philosopher-king: Justice Holmes. James H. Tufts. Univ. Calif. 
Chronicle. Apr., 1982. 

. Mr. Justice Holmes and Non-Euclidean legal thinking. Jerome Frank. 
Cornell Law Quar. June, 1932. 

Judiciary. The French correctional courts. Damon c. Woods. Jour. Crim. Law 
and Crim. May-June, 1932. 

. Juvenile courts in Germany. Herbert Francke. Sociol. and Soc. Research. 
May—June, 1932. 

Legal Concepts. Nature und Norm. Franz Weyr. Rev. Int. Théorie Droit. No. 1, 

1932. 





. + 











, Contribution à l'étude de la personnalité, J. Francois. Rev. Gen. Droit 
Legis. et Turis. Jan.—Mar., 1982. 
. Changing concepts and the doctrine of incorporation. E. D. Dickinson. 
Am. Jour. Int. Láw. Apr., 1982. 

——, Das personlichkeitarecht in der geltenden rechtsordnung. Hermann 
Isay. Archiv Rechts u. Wirtschafts philosophie. Apr., 1982. 

Legal Philosophy. Realistic analysis of legal concepts. John C. H. Wu. Ghina 

Law Rev. Jan., 1932. 

beg . Adolph Lasson’s recktsphilosophie. Georg Lasson. Die bindende kraft 
des gewohnheitsrechta. Erich Jung. Archiv Rechts u: Wirtechaftsphilosophie. ae 5 
1932. 











. The judicial process of treaty interpretation in the United States gu- | 
préme court: J. 8. Tennant, Mich. Law Rev. May, 1932. 
. The correlation between the sciences of law and economics. R. J. Heil- 
man. Calif. Law Rev. May, 19832. 

\ . The progressiveness of law. Charles C. Miliner. Soie Dame Lawyer. 
May, 1982. 











. The machine-age mind and legal developments. Edwin F. Alberteworth. 
Ky: Law Rev. May, 1982. 
. Jurisprudence: science or superstition. Cuthbert W. Pound. Am. Bar 
Assoc. Jour. May, 1982. ' 

Roman Law. Academic clomente in ‘Roman law. H. F. Jolowites. tad Quar. Rev. 
Apr., 1982. 








. Imperial Sneitutiore of Theodosius II and the Council of Ephesus. 
Rev. Francisco Lardons. Georgetown Law Jour. May, 1982. 
Prisons. ( Our prison population. H. C. Bocchio. Catholic World. May-J une, 
1982. 
Procedure. Waiver of jury trial by the acotsed in felony cases. J. B. Hennessy. 
Dakota Law Rev. Apr., 1982. 
. The tudge’s charge to the jury in criminal cases. H. Sokolov, Canadian 
Bar Rev. Apr., 1932. | 
. Poor persons procedure. E. R. Cook. Bell Yard. May, 1932. 
. Right of a defendart to waive. trial by jury. in felony cases. Rania 
Gertler. Tulane Law Rev. June, 1982, 
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. Legal medicine in Europe aad America. Dr. John Rathbone Oliver, 
Amer. Bar Assoc. Jour. June, 1932. 


LOCAL GOVERNMENT 


Bocks 


Adams, T. Recent advances in town planning. Pp. 400. London: Churchill. 

Bartlett, E. H. Local government in >snobscot county. Pp. 82. Orono (Me.): 
Univ, of Maine Press. 

Clarke, J. J. The local government of the United Kingdom and the Irish Free 
State (7th. ed.). Pp. 825. London: Pitmar. 

Gries, J. M. and Ford, James, eds. Planaing for residential districts. Washington: 
President’s Conference on Home Building and Home Ownership. 

Cries, John, and Ford, James, eds. Slums, large-scale housing, and decentraliza- 
tion. Washington: President’s Conference >n Home Building and Home Ownership. 

dart, H. H. Plans for city police jails and villegedockups (Pamphlet.) N. Y.: 
Russell Sage Foundation. 

Hubbard, H. V. and Menhinick, H. X. City planning as a professional career 
(Pamphlet). Cambridge (Mass.): Harvard Univ. Press, 

McCracken, Dwight. Traffic regulation in small cities (Pamphlet). N. Y.: Mun. 
Adm. Service. 

Mc Kisack, May. The parliamentary representation of the English boroughs dur- 
ing the Middle Ages. Pp. 191. N. Y.: Oxferd Jniv. Press. 

Moti, G. F., Jr. San Diego—politically apaaking. Pp. 250. San Diego (Calif.): 
Frye & Smith. 

Hurray, David. Early burgh organisat-on in Scotland. vol. 2. Pp. 588. London: 
Simkin, Marshall. 

Ponsonby, G. J. London’s passenger transport problems. Pp. 106. London: P. 8. 
King. 

Eural government; proceedings of the fourteenth American Country Life Con- 
ference, 1931. Pp. 172. Chicago: Univ. of Shicago Press. 

Truttt, Ralph P. Medical department c? the municipal court of Philadelphia. 
Pp. 224. Philadelphia: Thomas Skelton Harrison Found. 

Trull, Edna. The administration of regilatery inspectional services in American 

cities. Pp. 184. N. Y.: Mun. Adm. Service. 


Articles ? 
City Manager. The city manager plan is suitable ior New York. W. J. Schiefiin. 
Is the city manager plan suitable for New Yorx? J. D. McGoldrick. What to expect 
of pclitical reform. R. S. Childs. Nat. Mu. Rev. May, June, 1932. 
. The city manager profession. Pub. Management. May-June, 1932. 
. City manager legislation in Kentusky. J. W. Manning. Ky. Law Rev. 








May, 1982. 





. Cincinnati shows the way. Russell Wilsen. Rev. of Reva. May, 1932. 
City Planning. The amenities in city plenning. Herbert S. Swan. Jour. Land and 

Pub. Util. Econ. May, 1932. 

. The high cost of not planning Carrying out a constructive city plan. 

H. 8. Siah. Pub. Management. May, Jure, 1982. . 

. An approach to city planning for small cities. A. S. Zander. The Munici- 

pality. May, 1932, 

. Report of the city planning commission of Minneapolis. F. H. Bass. 

Minn. Municipalities. June, 1932. 
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. Municipal planning. W. N. Loucks. Am. Labor Legis. Rev. June, 1932. 
County Government. County government in the United States. John A. Fairlie. 
Municipal Problems (Tokyo. Apr., 1932, 
. County government in Michigan. Arthur W. Bromage. Papers Mich. 
Acad. of Sci., Arts, and Letters. Vol. 15, p. 439. 
. County consolidation as a means of tax reduction. J. W. Manning. So. 
Atlantic Quar. Apr., 1932. ' 
. The fee system as a method of compensation for the Texas county offi- 
cials. S. B. McAlister. Southwestern Soo. Sci. Quar. June, 1932. 
Courts. The administration of a unified municipal court system. H. Harley. 
Pub. Management. May, 1982. i 
. Statutory beginnings of courts in Iowa municipalities. 
Aumann. Iowa Jour. Hist. and Pcl. Apr., 1932. 
England. Mixed undertakings. Sir William E. Hart. Pub. Admin. Apr., 1982. d 
Finances. Collecting taxes on installment plan. Editor. Mich. Mun. Rev. May, 
1932. 











~ 








. Reducing municipal expenditures. S. Batley and Others. Pub. Manage- 
« ment. May, June, 1982. 
~, The bonded debt of 283 cities as at January 1, 1932. C. E. Rightor. Net. 
Mun. Rev. June, 1932. 
. Why cities go broke. Lothrop Stoddard. Forum. June, 1932. 
. Detroit practices economy. Ralph Stone. Rev. of Revs. June, 1932 
. Financing sewerage works by service charges. A L. Nowicki. Minn. 
Municipalities. June, 1932. 
Cost of municipal service in Oak Park. D. C. Meyers. Til. Mun. Rev. June, 1932. 
Germany. The future of municipal self-government in Germany. Heinrich 
Sahn. Amerika Post. No. 8/4, 1932, | 
Home Rule. The West Virginia municipal home rule peaposal. J. B. Fordham. 
W. Va. Law Quar. Apr., 1932. 
. What municipal home rule means today. V. Missouri. Thomas S. Bar- 
elay. VI. Ohio. E. L. Bennet. Nat. Mun. Rev. May, June, 1932. 
. Special legislation anc municipal home rule in Minnesota: recent de- 
velopments. J. M, Dawley. Minn. Law Rev. May, 1932. 
. Home rule for cities and villages, C. A. Dykstra. The Munoipality. 























June, 1932. 

Licensing. Municipal regulation of pedlers. M. W. Murphy. Dakota Law Rev. 
June, 1932. 

Municipal Leagues. A nationel headquarters for the state leagues of munici- 
.palities. Paul V. Betiers. Il. Mun. Rev. June, 19382. 

Municipal Ownership. The trend toward municipal ownership of water utilities. 
E. L. Dewey. How Nebraska is prcjecting a state-wide hook-up of municipal plants. 
H. T. Dobbins. Pab. Util. Fort. May, 1932. 
. Water and light plants—the advantages of combined operation. James 
D. Donovan. Amer. City. June, 1932.’ 

Police. The state and its liability for torts of policemen. C. J. G. Bo. African 
Law Jour. Feb., 1932. 
Controlling police investigations through a follow-up system. O. W. 
Wilson. Pub. Management. June, 1932. 

Politics. The negro in politics in Chicago. George F. Robinson, Jr. Jour. Negro 
Hist. Apr., 1932. | 
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State Supervision. State administrative super~ision of municipal indebtedness. 
E. B. Stason. Mich. Law Rev. Apr., 1932. 
. North Carolina changes local government. Paul W. Wager. Mich. Mun. 
Rey. May, 1932. 
. Oregon flirts with the Indiana plan. CFarles Mc Kinley. Nat. Mun. Rev. 








June, 1932. 

Traffic. Getting public support for a traffic safety program. Sidney J. Williams. 
Il, Mun. Rev. June, 1982. 
. The story of London transport. Sir R bert Donald. Pub. Admin. Mar., 





Apr., 1932. 
. Urbanization. City life. Niles Carpente-. Rural life. Bruce L. Melvin. Amer. 
Tour. Sociol. May, 1932. 


POLITICAL THEORY AND MISCELLANEOUS 


Books 


Barr, M. B. Studies in social and legel theores. Pp. 148. Philadelphia: Cor- 
wardine-Garrett Co. 

Beard, Charles A. A charter for the sozial eœences in the schools (Report of 
commission on Social Studies). Pp. 134. N. Y.: Scribner. 

Carré de Malberg. Considérations théoriques s-r la question de la combinaison 
du referendum avec le parlementarisme (Pamphle:). Paris: M. Giard. 

Counts, G. S., and Others. Bolshevism, fascism, and capitalism. Pp. 274. New 
Haven (Conn.): Yale Univ. Press. 

Dennis, L. Is capitalism dead? Pp. 828. N. Y. Harper. 

Devèze, Marius. La crise du parlementarisme. ?p. 176. Paris: Q. Ficker. : 

Dobb, M, On Marxism today. England: Hozaxsth. 

Duprat, G. L. Coopératisme et syndicaliame. Earis: M. Giard. . 

Eosiein, M., ed. The annual register. Pp. 184. N. Y.: Longmans. 

Epstein, M., ed. The statesman’s year book. Fo. 1,476. N. Y.: Macmillan. 

Foster, W. Z. Toward soviet America. N. Y.: Coward-McCann. 

Goad, Harold E. The making of the corporasc state. Pp. 167. London: Chris 
tophers. 

Gunn, J. A. Benedick Spinoza. Melbourne: M.cmillan. 

Gurian, Waldemar. Bolshevism: theory and pzactice. Pp. 402. London: Sheed 
and Ward. 

Harkness, Georgia. J ohn Calvin: ikë man anc ais ethics. Pp. 268. N. Y.: Holt. 

‘Hart, C. Á., = Aspects of the new scholasqic philosophy. Pp. 822. N. Ya 
Benziger. 

Hsia, Leonard 8. The political philosophy cf Confucianism. Pp. 279. N. Y.: 
Dutton. 

Kubtiz, O. A. Development of John Stuart MAl's “Bystem of Logic.” Pp. 310 
(Ill. studies in soc. sciences.) Urbana (IN.): Uniy. 1f Il. Press. 

Meredith, Elis, comp. Democracy at the crossroads; a symposium. Pp. 261. 

. Y.: Brewer. 

Mure, G. R. G. Aristotle. Pp. 298. N. Y. Oxfo d Press. 

Murry, J. M. The necessity of communism. Pr. 136. London: Cape. 

Plato; the Platonic epistles (trans. by J. Harwerd). Pp. 255. N. Y.: Macmillan., 

Raven, Alexander. Civilisation as divine superman. Pp. 240. London: Williams 
and Norgate. 

Renatus, Kuno. The twelfth hour of capitelism. N. Y.: Knopf. 
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posed Constitutional amendment, hearing, 7201 Congress, 1st session, on 8. J. 
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. Department of national defense, Eearingeon H. R. 4472 and H. R. 7012, 
proposing establishment of department of ration. defense, to consolidate therein 
department of war and department of navy, and fur other DUTEOse?: Washington: 
Gove. Ptg. Of., 1932. 282 p. 
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procedure with bill of rights. Hearings, 721 Conz-ess, 1st session, on H. R. 297, 
H. R. 298. Washington: Govt. Ptg. Off., 1932. 252 p. 
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hearings, 72d Congress, 1st session, on H. 2. 7233 Washington: Govt. Ptg. Off., 
1932. 471 p. 
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State conference of mayors and other munisipal ajfictals. Bureau of training and 
research. Civil service administration in New ‘ork state cities. 9 leaves, mim. 
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Reichsarchiv, Potsdam: Der weltkrieg 1914 bis 1918. Die militär. Operationen su 
lande, Bd. 8. Die operationen d. J. 1915. Die Ersignisse i im Westen im frihjahr 
u. scmmer .'. . Berlin, 1932, 666 p. illus. for 

Reichawiniderum des innern, -Berlin. Hancouch ` d. Deut. reich. Ergänsungen, 
1932. Berlin. 1932. 16 p. 
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Financial agreements between the British government and the nen Free State 
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Ministère dea affaires étrangerès. Recueil des treités internationsux. Belgrade 
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Financial instructions of the government of Nige-is. 2d. ed. Lagos, 1932. 236 | p. 
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INTERNATIONAL 
LHAGUE OF NATIONS ` 
Reports of the somimittee of enquiry set up at Shanghai under Article 16, Par. 1, 
of the Covenant. Geneva, Feb. 27, 1932. 10 p. (A, extr. 3, 1932. VII). 
Appeal from tke Chinese government under Article 15 of the Covenant. State- 
ment communicated by the Chinese delegation ... Geneva, Feb. 29, 1932. (A. 
extr. 1. 1932. VII.) : 
- Report by the sepreeety genari on the action taken-by the League on‘ 
the no Japanese dispute ... Geneva, Feb. 29, 1982. (A. extr. 4. 1932. VII.) 
. Explanatory note comnünicated by the Japanese government. Geneva, 
March 2, 1932. (A. extr. 6.193%. VII.) | 
Minutes of the sixty-sixth session of the council, parts I ahd III: Appeal cf the 
Chinese government. Geneva, March, 1932. In League of Nations Official J ournâu, —— 








March, 1932. ” 9 
All of the above have to do with the action of the League of Nations in the 
dispute between Chine and Japan. — F 
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PETTY BUSINESS IY CONGRESS 


BOBERT LUO 
Member of Congress from Kassachusetis 


In the national House of Represeatatives that adjourned on 
March 4, 1931, there were introdused 18,356 bills and resolutions, 
in the Senate 7,080, making a total of £5,436 in two years. Favor- 
able reports were made in the House 3a 2,734. Of these measures, 
747 died on the House calendars, that is, were not acted upon. 
Measures that passed the House and were not acted upon in the 
‘Senate numbered 537; those that passed the Senate and not the : 
House, 381; making a total of 913 thet fell between the branches. 

The measures that became law membered 1,524, a figure to 
be reconciled with the previous figures by taking into account 
the instances where identical bills were introduced in House and 
Senate and one of them was laid aside. It is to be borne in mind 
that individual pension bills are combined in two or three big 
bills; which makes the showing not cuite so bad as it appears 
on the face. This, however, does not elter the fact that more than 
one quarter of the measures reported to the House were not 
acted upon at all, and that between 800 and 1,000 passed one 
branch and were not acted upon by He other. 

Granted that some of these meastres ought not to have been 
reported, and that there was no _93s because they were not 
enacted, it still cannot be denied that a lamentable amount of 
committee effort went for naught; that other time was Spent 
in vain in House or Senate; and that many, very many, citizens 
were disappointed. Two thirds of the measures lost were private 
bills, so that several hundred persons were denied the justice, 
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equity, mercy, or generosity that meee had held to be 
deserved. 

Two hundred and more were public bills. Many of these re- 
lated to administration of existing law, so that by reason of 
. their failure the governmental agencies concerned were by that 
much the less able to function as efficiently as committees had 
held to be desirable. Others were expected to inare to the safety 
of the publie, to its protection, to its prosperity. Hew, very few, 
concerned new policies—tae things where public opinion might 
have divided between approval and blame. 
_ {n the first session of the present Congress, 1,674 bills and 
resolutions were reported favorably to the House by committses. 
At adjournment on July 16, after seven and a half months of. 
work, 826 had been acted upon, leaving 848 with small oppor- 
tunity for consideration next winter. The greater part of the 
short session will be given to the big appropriation bills, and 
considering the additional measures that will be reported, it 
does not now look as if the total percentage of action will be any- 
where near what it was in the Congress ending last year. . 

The situation grows worse. In the first session of the Sixty- 
ninth Congress, 90 per cant of the measures- reported to the 
House were acted upon; in that of the Seventieth, 89 per cent; 
in that of the Seventy-first, 67 per cent; in that of the present : 
Congress, 49 per cent. To be sure, conditions change from Con- 
gress to Congress. In some sessions, as in that of this year, a 
few big questions deserve and get an unusual part of the avail- 
able time, and in some Congresses many more bills are intro- 
duced than in others. Yet, taken by and large through the years, 
Congress becomes less able to cope with its work. . 

To give the reasons and suggest remedies is my purpose here. 
Some of the former, although important, may be dismissed 
quickly. First among them is the steady growth in the occasion 

for legislation. Not only does society become more and more 
. complex, but also the scope of federal activities constantly ex- 
pands. At the moment there is loud outery against this by reason 
of the increase in the cost of government, but it will prove large- 
ly futile. Cynicism does not prompt this prediction. It is based 
on the belief that population will grow, that science will keep on 
marching, that invention will tread on the heels of invention, 


PETTY BUSINESS IN SeNGRESS 817 


that there will be more and more o? specialization, that there 
will be more and more need by inivicvais, by groups, by classes, 
by regions, of protection, of justice the chief end of govern- 
mert. 

Then there is the steady 3 increase = demand that the federal 
government take over functions hitherto performed by the 
states, or engage in wholly new fnne-bns instead of the states. 
Deplore it as you will—and all thonuzh-fnl men ought to deplore 
it—the centripetal force is stronger tian the centrifugal force 
in social relations, and centralization -£ the order of the day. Al- 
ready we near a million as the tots! of eur citizens on the federal 
pay-roll. Steadily the spread of federal activities requires more 
in the way of federal law. | 

The particular aspect of this that ma~ here concern us appears 
in the fact that as the size of the federal machine grows, it does 
“mora and more damage to indivicual Gtizens. All machines are 
sure to cause accidents or otherwise inflict injury. For this the 
federal government admits no responsmility under common law. 
It adheres to the ancient rule, “The king can do no wrong.” 
Time was when an absolute mcnarck could work his will at 
pleasure. Even if without intention cr knowledge his instru- 
mentalities of government injured on2 of his subjects, the prin- 
ciple still applied. So the subje2t hed no right to bring suit 
against the monarch or his agents. Th2theory survives, whether 
the nation be monarchy or repub_ic. Tre theory is that a citizen 
- 18, 80 to speak, a partner with all nis flow citizens, and were he 
to sue the partnership, he would bs sting himself with the rest; 
and a man may not sue himself. 

The theory may be logical, but it is rot sensible. Some of our 
states have recognized its absurdity in adplication, and in greater 
or less degree have put the courts at the command of injured 
citizens. Even in these cases, or at ary rate in some of them, 
there remain illogical discriminations. Progress, however, is be- 
ing made, and in another generation cr two it may be generally 
established that an injured man suites just the same whether 
the man who hurt him draws his salary from the government of 
city, state, or nation, or draws it fram a private employer, and 
should be compensated regardless of ho pays the bill 

Tke national government has taken 2 timid and halting part 
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in the reform. Seventy-seven years ago, it established a Court 
of Claims with limited jurisdiction, There has been some en- 
largement of the powers of this tribunal, but it still may make 
award only in the field of contract. For claims in tort, that 1s, 
for injuries done to person or property, the victim may not look 
to the Court of Claims for relief. For a long time, his onl} re- 
course was to Congress, and that is still the case save for the 
limited power of settlement given to some of the departments 
where the damage is trifling..Here is to be found the chief soarce 
of the petty business. of Congress. 

` For claims of all sorts and other proposals bre tc in- 
dividuals as distinguished from the public at large, the House 
has what is known as the Private Calendar. When the recent 
session adjourned, there had been placed on this calendar 994 
bills, 360 of which were acted upon, leaving 634 as unfinished 
business, with no likelihood that half of them will be reazhed ” 
in the short session this winter or that a quarter will also pass 
- the Senate. Of those not acted upon, the Committee on Claims 
had reported 419; Military Affairs, 80; Naval Affairs, 55; War 
Claims, 28; Public Lands, 19; Indian Affairs, 11; Foreign Af- 
fairs, 8; Public Buildings and Grounds, 3; District of. Columbia, 
3; Pensions, 2; Judiciary, 2; with.one each from Agriculture, 
Coinage, Weights and on Insular Affairs, and Interstate 
and Foreign Commerce. 

Not all of these were bills ‘‘for the relief’’ of somebody, which 
usually means for injury. For instance, some of the bills from 
the-committees on military affairs and on naval affairs were for 
awarding medals, authorizing transfers of officers, corresting 
‘ratings or records, and similar things. Those from Public Lands 
mostly related to land titles. Far the greater part of the meas- 
ures on the Private Calendar, however,—perhaps more than’ 
nine-tenths—contemplate the payment of money out of the pub- 
lic treasury for injury of some sort. 

The damages involved may run from a few cents to straighten 
out the accounts of some official up to tens, or even hundreds, 
of thousands of dollars in the case of such an accident as that 
of collision between a naval vessel and some privately owned 
steamer. Far the greater part of them, however, are for less 
- than $10,000, and many are for less than $1,000. 
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It is hard to see how any reasoneb.e man with any sense of 
proportion can find ground for insisErg that Congress continue 
to burden itself with the little claims. To do so is penny wise and 
pound foolish. The time they take fox the work of committees, 
for that of the House itself, and of t Senate, costs more than 
is saved, as matters go now, and in my judgment more than 
would be saved if all the petty claim ræasures reported by com- 
mittees became law. The defensible remedy is to authorize the 
various departments and bureaus coreerned to settle all claims 
. for less than $2,000. For-myself, I wculd go farther and make 
it $3,000, or even $5,000. All of thz cepartments and bureaus 
have legal counsel. Persons who hav2 =ealt with them will testify 
that they have the interests of the gow2rnment at heart, and the 
unkind will say they are ‘“‘hard-boiled.*’ The only danger would 
be that of political pressure in kehal? of unworthy claimants. 
Political pressure is not, however, wkelly lacking in House and 
Senate, though it would be quite wromz to say it very often re- 
sults in undeserved appropriaticns. What reason is there to 
think that it would swerve the -udgment of the lawyers and 
officials in the departments and bureaus more than it now does? 
My understanding is that all of the Kils appearing on the Pri- 
vate Calendar have been referred to tne department or bureau 
concerned, for advice on the merits. When they are reached for 
consideration by the House, in practice, despite a recent change 
in the rules, one member, or at mosz hree members, can block 
them, and this is almost invariably done if the committee’s 
printed report accompanying the bill shows that the department 
or bureau has advised against it. This means that in actual effect 
the judgment of department or bureu largely prevails. Why 
not let it be final, at least in petty matters? 

This was the view reached by Re-resentative Underhill of 
Massachusetts while he was cheirro=n of the Committee on 
Claims, After hard work, he succeedec in getting a bill to that 
end through House and Senate. Pres:dent Coolidge, however, 
did not sign it, either because of sore technical defect or for 
some other reason.not disclosed, inasmach as he used the pocket 
veto. To pass a bill avoiding whatevaz may have been the ob- 
stacle might well be an early acticn b7 Congress. 

The larger the amounts involved, the greater the apparent 
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difficulty of determining what should be done. Yet if nothing but 
justice is involved, what reason is there why we should treat torts 
where the government is a party any differently from other 
torts? Whether the damage is ten dollars or ten million dollars, 
if only private citizens are concerned we leave the matter to the 
courts. They- pay no attention to amounts. Legal principles alone 
concern them. How does the fact that taxpayers are to foot the 
bill affect the question of what is right, and therefore just! 

If it be purely a question of justice, nothing can be worse 
than to leave it to a legislative body, particularly a large body 
like the House of Representatives. Parliamentary history 
abounds in instances of the miscarriage of justice at the hands 
of legislators. Their conditions make even-handed justice impos- — 
sible. They are swayed by emotion, by prejudice, sometimes by — 
passion. They are chosen as partisans. Whether in committees or 

‘in the House itself, they ignore the ordinary rules cf evidence. 
_ Hearsay testimony is unquestioned. In committees, there is al- 
most never the orderly procedure that regularly prevails in 
courts of law. Often it is impracticable to give time enough for 
full and fair presentation of a case. Sometimes witnesses are 
bullied shamefully. Sometimes witnesses are not heard at all, 
nor is there chance for any oral argument, the work being so 
heavy that, as in the case of the Committee on Claims, reliance 
must be for the most part on briefs or their equivalent. In the 
House itself, appeals to sympathy get a ready ear. 

On the other hand, the situation has invited, perhaps com- : 
pelled, resort to a system that, so far as I know, is unique in 
legislative bodies and their parliamentary practice. Possibly it 
began with James R. Mann. If it was conceived earlier than his 
time, I am not so informed. Mr. Mann took a meticulous inter- 
est in the workings of the government. This led him to become 
probably better acquainted with its details than any other man 
: of our day. In order to make his knowledge helpful, he had a ca- 
pable secretary examine every bill reported to the House and 
_ bring to his attention questionable provisions. If he concluded 
that the committee had erred, he suggested amendment on the 
floor or opposed the bill outright, thereby preventing much un- 
wise legislation and saving a great deal of money. When his 
strength waned, the work was taken over by Joseph Walsh of 
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Massachusetts, who further proved its utility. Out of this came 
the informal organization of a zroup of objectors, a few from 
each party, who now for some years ave prepared themselves 
to criticize all the bills on the Private Calendar and also those 
on the Consent Calendar. 

It should be explained that in 1909 the House created a calen- 
dar on which any member migkt place a reported bill that he 
hoped would meet with no oppcs:tion whatever. This calendar 
was to be taken up on two days of each month. If objection was 
made when a bill was first reack2d, -he measure was stricken 
from the calendar, but might later be returned for a second 
chance. Since on either occasion anv ome member could block the 
bill by objecting, this was called ths Uranimous Consent Calen- 
dar. It proved that the arrangerient gave too much power to'a 
single unreasonable, prejudiced, or angry member, and in 1924 
the rule was changed so that the s2cond time a bill was reached, 
three objections would be necessary, and the title was accord- 
ingly changed to Consent Calender. 

This calendar permits disposinz of much petty business, and 
has proved a decided gain, but'ïi has allen far short of solving 
the whole problem. One reason is that a ‘‘conscientious objector”? — 
or member of the ‘‘ Unofficial Com=ittee of Safety,” or whatever 
the group may be dubbed, tends {o become captious—the danger 
of all critics. If there are two ways cf doing the thing, or two 
modes of expressing the same irient, he may set up his prefer- 
ence against that of the committee, elthough the difference is 
really unimportant. He is tempt2d tc refuse to give the com- 
mittee that has reported the bill the benefit of the doubt. In any 
case, he sets up his own judgmer{ aga-nst that of the committee 
with its fifteen or twenty-one members, or whatever the number 
may be. It is true that sometimes committees do careless work, 
and that the best of them may reé2n unwise conclusions. But on 
the other hand it is true that objeetcrs on the floor have not had 
the benefit of committee hearings and deliberations. To give to 
as few as three of them what is in practical effect the power to 
kill the minor bills seems to many >f u3 unfair and unnecessary. 
Naturally, the objectors sympathize w-th each other, and if one 
objects, two others are likely to back him up for the sake of the 
morale of the group. Many of us think that it would be safe and 
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wise to require five objectors when a bill is reached the second 
time. The Republican conference last December decided to that 
effect, and there was approval on the Democratic side. But the 
Democrats in caucus concluded not to go at the time much be- 
yond changing the discharge rule, and the Committee on Rules 
did not later act in the matter. Sooner or later, however, the 
change will in all probability be made. 

The Consent Calendar was designed to dispose quickly of the 
minor public bills, and two days in the month were definitely 
allotted to it. This allotment is so valued by the members that it 
is religiously observed, the floor leader of the majority almost 
never asking that it be supplanted by other business. On the face 
of it, the rules seem to be more liberal with the Private Calendar, 
for they say that on Friday of each week, after the disposal of 
such business on the Speaker’s table as requires reference only, 
it shall be in order to entertain a motion to consider business on 
the Private Calendar. The trouble is that this puts it within the 
power of the Speaker to decide whether the Private Calendar 
shall be taken up or not. Of late, the pressure of what is thought 
more important business has become so great that the Speaker 
rarely if ever gives preference to the private bills, and their only 
chance is found in two or three night sessions held for the par- 
. ticular purpose of taking up the Private Calendar. 

The situation is most unsatisfactory, as the figures of per- 
formance show. One remedy is proposed by Representative John 
Q. Tilson, one of the oldest members of the House in point of 
service and for some years its Republican floor leader, a man 
thoroughly versed in parliamentary law and familiar with par- 
liamentary procedure since the days when he was speaker of the : 
Connecticut House. The fact that he is wisely conservative by 
nature gives all the more weight to any recommendation for 
change that he may make. 

“My suggestion,” says Mr. Tilson, ‘‘is that a special committee of a 
dozen members, six from each side of the middle aisle, be appointed as 
a sifting board to sit when the House is not in session, under rules requir- 
ing that if not more than two members of the board, one from either side 
of the political fence, object, the bill shall be reported back to the Honse 
on a preferred list for passage. This committee, or board, should be se- 
lected from those members who habitually give time and consideration 


to private bills, and should bə changed from time to time in case any of 
the members selected fail to give the necessary time and attention. In this 


3 Congressional Eecord, Appendix, July 25, 1982. 
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way, the House would bave the benefit of zhe same careful study and at- 
tention now given to private bills by a few individual members and at 
sessions of the House devoted to the Private Calendar would be able to 
dispose of a very much larger number of bil’s than is now the case. Such 
a plan would also give. more time zor the consideration of contested 
private bills, perhaps, under some sch rule as that which has proved 
unworkable in the present session as applied to the entire Private 
Calendar.’’ 

Mr. Tilson’s reference was io a change made late in April 
somewhat along the lines of a proposal adopted by the Republi- 
can conference at the opening of tke session but not then ap- 
proved by the Democratic caucas, and therefore, of course, since 
the Democrats had come to be the majority, not submitted to 
the House. When later the Committee on Rules took up the mat- 
ter, it decided to follow the Reptblican suggestion that when a 
bill on the Private Calendar is first r2ached, objection shall not 
summarily prevent any debate whatever, but there may be ten 
minutes of argument, five on each sice of the question. The Re- 
publicans would have made it twenty minutes in all, but that 
is not important. The pcint is that under reservation of the 
right to object, there has been more or less colloquy, which not 
infrequently has been so extencei as to interfere with making 
rapid progress in handling the ealencar, and it would be better 
to have definite opportunity and cefinite limit. To the same end, 
the new rule provided that if in the lack of objection the bill 
should be considered, debate urder tae five-minute rule should 
not exceed twenty minutes. Further, tae rule made a distinct in- 
novation by providing that a till objected to should go on a 
Deferred List, which should have the first call on one day in the 
month, and, if reached, should aave =wenty minutes of debate. 
This was meant to give contestec private bills sooner or later 
a genuine chance for consideration, which for many years they 
have not had. This new rule has not been put into operation. It 
was adopted by a slim House, in the absence of some members 
who would have fought, and perhaps blocked, it. Possibly it was 
their influence that led to keeping on with the old rule, nobody 
wishing to deny unanimous consent tc that end. 

Mr. Tilson’s proposal brings tc raind the Examiners of Private 
Bills in the English Parliament. Their work, however, is ad- 
dressed to form rather than merit. Their status is something like 
that of our legislative counsel, which suggests that our handling 
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of petty business would be expedited, and therefore its completed 
volume increased, by the simple expedient of having all bills 
reported by committees pessed upon by the legislative counsel 
before being. placed on the calendars. This would let technical 
improvement be made without the time-taking process of amend- 
. ment on the floor. One of the weaknesses of Congressional pro- 
cedure is that it does not ensure expert bill drafting. Use of the 
legislative counsel is optional with committees. Futhermore, al- 
though this most excellent adjunct has now established itself 
firmly in the confidence of House and Senate, appropriation for 
its support is not yet large enough to provide staffs that can 
do much more than aid the major committees in the preparation 
of the more important bills. It would be wise economy to employ 
more experts, so that such ands could be served as are now found 
in some of the state legislatures, where lawyers skilled in this 
particular field perfect bills between two stages of debate. The 
work of Congress is too heavy to permit two stages, and polish- 
ing would have to be done in advance, with still the opportunity 
for technical damage by amendments offered on the floor; but 
this damage would be lessened to useful degree if bills came 
before the House or Senate without palpable defects. 

To my mind, the chief objection to Mr. Tilson’s proposal is 
its requirement that a dozen members of the House work the 
year round, or at any rate several weeks, possibly several. 
months, more than the rest of the members. This would be a 
hardship and would endanger health. Occasional service on re- 
cess committees 1s endurable, but such service year in and year 
out would be avoided, and even refused, by most men. Would 
it not seem better to turn the work over to salaried men from 
outside? A board made up, let us say, of former members would 
have the legislative point of view and would exercise judgment 
which the House would be likely to accept. Mr. Tilson does not 
contemplate final decision anyhow. What he is after is that some- 
body shall make preliminary study. Such study is most desirable . 
if remedy is to be looked for in that direction. 

There is, however, another direction that should be considered. 
Bear in mind that these private bills intend justice, equity, mercy, 
or generosity, and to these advantage might be added. Assuming 
that by justice we mean such decision as is made by courts of law, 
there is no logical reason whatever why it should not be turned 
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over to courts of law. Extending the powers of the Court of Claims 
from contract to tort is the evident remedy. To this should be 
added power for the departments and bureaus to settle more 
minor claims. In my own judgment, metters calling for what the 
lawyers mean by ‘‘equity’’ could also 3e safely entrusted to the 
Court of Claims. The question whethe> departments and bureaus | 
ought also to have unrestricted power to administer equity is not 
so clear. Probably that ought to be putin the same class with mat- 
ters of mercy or generosity. Here the resort might well be to a 


- method of parliamentary procedure thet in the course of the last 


half-century and more has steadily. grown in favor with the 
House of Commons and has quietly established itself as a useful 
and satisfactory way of handling various kinds of minor busi- 
ness. It is the system of provisional orders, under which admin- 
istrative law-making is entrusted to the administrative agencies 
of government, subject to control by Parliament. According to 
importance, roughly speaking, the minor laws so treated are of 
three classes—those. that have effest until Parliament dis- 
approves, those that have effect if Parliament does not dis- . 
approve within a specified time, and those that have effect when 
Parliament approves. Applied to cur private bills, the second of 
these should be our resort. The first could not be applied to 
claims, and the third would needlessly lessen the saving of the 
time of Congress that is so much to be desired. 

The same device ought to be extende1—-in my judgment, must 
sooner or later be extended—to many minor bills not classed as 
private. For instance, it ought at once to be applied to all legisla- 
tion for the District of Columbia. At present, from a dozen to a 
score of the working days of each Congress are given to matters 
that in every city in the land save Weshington are handled by 
a city council. This work ought to be done there by the District 
commissioners, or possibly a newly cr2ated council, subject per- 
haps to disapproval by Congress of important specified classes 
of ordinances and expenditures. Again, Jepartments and bureaus 
might well be permitted to make changes in the details of adminis- 
tretive laws, likewise subject to disappzoval by Congress within 
a de’inite time. Here the ultra-conservative would doubtless de- 
mend that the changes should not taks effect until specifically 
approved by Congress, though it seems to me safe not to go be- 
yond giving Congress opportunity to disapprove. 
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One who has not served in a legislative body may well fail to 
appreciate the significance of shifting initiative by use of the 
. provisional order system. It lies partly in the indefinite and harm- 
ful delay of much legislation that is justifiable and desirable. As 
things go now, the deficiencies of Congress are to be found not 
_ 80 much in the petty things, deplorably as they are treated, nor 
in the big things, as in those midway, particularly if they can be 
postponed, With ever-changing social and economic conditions, 
there is constant need fcr change in administrative law. The 
machinery of governmen: is always calling for readjustment. 
But this is the hardest thing to get Congress to undertake; for it 
can be postponed. 

However, it is the petty things that here concern us. Returning 
to them, let me call attention to the fact that of the 634 bills on 
the Private Calendar not acted upon by the House when Con- 
gress adjourned its first and long session last July, 187 had been 
reported by committees other than those on claims and war 
claims. Although most of these involved expenditure, some, such 
as those conferring honors or relating to public lands, were mat- , 
ters that might just as well have been left to the departments or 
bureaus concerned. In the case of almost all of these, the com- 
mittee concerned seeks and follows the judgment of the depart- 
ment or bureau anyhow, and they do not seem to be matters 
that should invade the time of so large and costly a body as Con- 
gress. | 

This is in much larger volume true of bills on the Consent 
Calendar, placed there by reason of the somewhat arbitrary, 
finical, and uncertain lire drawn between private and public 
law. As a matter of fact, these bills do not look to genuine law 
at all. They look rather to exceptions to law, that is, exceptions 
to the general rule. For instance, it is the general rule that 
bridges shall not be built over navigable waters. Anybody who 
proposes to build such a bridge must come to Congress for per- 
mission. Rarely does Congress fail to accept the judgment of 
` the War Department engineers—so rarely that it seems need- 
less to take the time for separate reading and handling of every 
one of these bridge bills, now become numerous by reason of so 
much highway construction. We have been told that the Com- 
mittee on Interstate and Foreign Commeree, which reports them, 
has had in mind a general law on the subject which would save © 
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this lost motion. The delay in framing such a measure is under- 
stood to have been due to the difficulty of framing a law that 
will meet many diverse situations. If this should prove an in- 
surmountable obstacle, I can se2 nc reason why bridge bills 
should not be combined in two or thr3¢ omnibus bills, as pensions 
are now treated, but with more opportunity for amendment : 
than in practice is now given to pensicn bills, _ | 

With some revision of the rules, more of the petty business 
of the House could be disposed of cn Calendar Wednesday than 
is now the case. Calendar Wednescar was one of the reforms 
secured a score and more of years ago by the insurrection 
against what was called ‘‘Cannonism,’’ which was the name 
given to what was thought excessiv2 ecntrol of the business of 
the House by a very few men, most powerful of them being 
the Speaker, then Mr. Cannon. Cae cay a week was to be set 
aside for committees in turn to use their own judgment as to 
what the House should consider. Without discussing the merits 
of the principle involved, it may =e printed out that because of 
the hour-rule fewer bills are thus Hisposed of than might easily 
be made the case. On Calendar Wednesday, there may be but 
two hours of debate on any one bill One hour is controlled by 
the chairman of the committee cmcerned, one hour by an op- 
ponant. The House has the bad kakit of thinking that ‘‘one 
hour’’ means in application the whole hour. Each of the two men 
controlling the time will dole out zo ozher members such of the 
sixty minutes as' he does not hims2l° zse, with no regard what- 
ever to whether the bill deserves two hours or not. Usually, there- 
fore, only two or three bills will be disposed of in an afternoon. 
It is to be wished that the major: end minority floor leaders 
would move the previous question on tke minor bills, or that 
the chair, whether it be the Speakar or the chairman of a com- 
mittee of the whole, would send -rord to some member on the 
floor to move it, as is the practice in the Massachusetts House 
when the Speaker thinks there has been debate enough. 

The rules of the national House cocld be usefully revised so 
that much of its business could be expedited without unfairly 
impairing the rights of the mino=ity. Rules should protect the 
minority and at the same time lat the majority have its way 
with reasonable expedition. Such ~evision is what the House to- 
day most needs. 


THE JAPANESE EMPEROR, II* 
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IV. EXECUTIVE POWERS OF THE EMPEROR 


The executive powers cf the Emperor include: (1) appoint- 
ments and general administration, (2) pardons, (3) organization 
of the army and navy, (4) declaration of war, (5) conclusion of 
peace and treaty-making, ard (6) establishment of martial law. 

Article X of the constitution defines the appointing power of 
the Emperor. His competence is not confined to mere selection 
of officials, since the constitution provides that ‘‘the Emperor. 
determines the organization of the different. branches of the 
- administration, and the salaries of all civil and military officers, 
and appoints and dismisses the same.’’ Clearly, the appointing 
power of the Emperor is tnlimited. There is no necessity for 
securing the consent of any confirming body. The Emperor is 
thus unhampered by the restrictions that bind the president of 
the United States. This prerogative also extends to the power 
of dismissal—a, potent instrument for the promotion of executive 
efficiency ‘as well as autocracy. Accordingly, the: civil service in 
Japan is regulated by imperial ordinance rather than by 
statute.” | : 

Like the executive under most constitutions, the Emperor 
possesses the pardoning power. Article XVI provides that he 
may order ‘‘amnesty, pardon, commutation of punishments, and 
rehabilitation.’’ | 
- Under Article XI, the Emperor has supreme command of the 
army and navy, and under Article XII he ‘‘determines the or- 
ganization and peace standing of the army and navy.’’ The ex- 
alted position of the Emperor as commander-in-chief of the army 

* For Part I of this article, see this REVIEW, August, 1982. 

-* Compare Tatsukichi Minobe, Gyosetho Satsuyo, or Principles of Administrative 
Law (Tokyo, 1927), Vol. I, p. 214: Man Oda, Gyoseiho Kogi, or Lectures on Ad- 
ministrative Law (Tokyo, 1917), Vo’. I, p. 848. For the text of the Kakusho Kansel 
Tsusoku, or Ordimance Concerning the Organization of the Departments, and of 
the Bunkan Ninyo Rei, or Ordinance Concerning the Appointment of Civil Officials, 
see Genko Horei Shuran (Tokyo, 1927), Vol. I, bk. ili, pp. 13, 349. Translations 
_ by Dr. Takeuchi appear in L. D. White, Civil Service in the Modern State (Ohicago, 

1930), pp. 528-534. a i es | 
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and navy will be discussed preseatlr. but attention should here 
te drawn to the fact that the Emperoz’s power to determine the 
peace standing of the army and nary means, as Prince Ito has 
ceclared, ‘‘the fixing of the number >f men to be recruited each 
year.” Obviously, under any modern government, this is enor- 
rious authority, particularly in a state in which conscription 
compels all able-bodied men to rac2ive military training. Ar- 
ticle XX provides that ‘‘Japanz3e subjects are amenable to 
service in the army or navy, accordirg tc the provisions of law.” 
But the language does not mean tha; conscription is to be regu- 
lated by statute rather than by imperial ordinance.™ As a matter 
of fact, until a few years ago, compulsory military training 
was administered under an ordinatce promulgated prior to the 
adoption of the constitution.” Of ccurs2, there is a budgetary 
- Emitetion upon all military expenditares. The Diet may exercise 
some degree of control by refusal tc vote as large sums as the 
ministers of the Emperor demans for military supplies. Several 
catinet crises involving this very po’nt have occurred. But, as 
will be explained later, the milicary clique has an advantage 
over the Diet in being able to paralyze ministerial government | 
through the disruption of the cabinet. 

The Emperor enjoys the exclusive power to declare war, con- 
= elude peace, and make treaties (Artcle XIII). As Prince Ito 
succinctly declared: ‘‘The principal 52ject of the present article 
is to state that the Emperor shal dispcse of all matters relating 
to foreign intercourse, with the =dv.ce of his ministers, but al- 
lowing no interference by the Diet therein.’’*° In other words, 
the Emperor has full authority to lead his people into an offen- 
siva or defensive war without consert of the Diet. Likewise, the 
treaty-making power is exclusively in his hands. As in all other 

€ Commentaries, p. 26. 

“In this connection it may be noted that som jurists hold that while a statute 
vesting in another governmental agency tae Smperor’s power as commander-in- 
chief would be unconstitutional, a statcte for tie exercise of the military power 
would be constitutional Ichimura, Teikoku Kenzo Ken, or Commentaries upon the 
Imperial Constitution (Tokyo, 1926), p. 748. 

» Compare Cho Shimizu, Kempo Hen (23st e@, 1988), p. 515. An English transla- 
tion of the Chohei Kisoknu, or Military Service Criinance, of 1871 appears in W. W. 
McLaren, Japanese Government Documents (Trazsactions of the Asiatic Society of 


Japan, Tokyo, 1914), Vol. XLIT, pt. 1, p. 17. 
* Commentaries, p. 28. 
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public affairs, the Emperor acts only through his ministers, the , 
negotiation of treaties being entrusted to the care of the minis- 
try of foreign affairs. The Emperor has accepted a qualified: 
limitation on the treaty-making power by the practice of re- 
ferring all treaties to the consideration of the privy council. The 
constitutional basis for this procedure is not Article LVI, set- . 
ting up the privy council, but an imperial ordinance of April 28, 
1888 (commonly cited as the Sumitsuin Kansei) and its amend- 
ments, providing that the privy council should advise, when re- 
quested, on the ratification of treaties.“ The Emperor thus sub- 
mits the treaties negotiated by his ministers to a unique organ of 
the government. The Throne is under no obligation to accept the 

` advice of the privy council. But the history of treaty-making in 
Japan during the last forty years shows no instance wherein the 
Emperor has rejected the recommendation of the council. Cabi- 
nets, consequently, labor under fear of having their diplomatic 
arrangements reversed by the privy council. 

The Emperor also has the extensive power of declaring martial . 
law, although under Article XIV ‘‘the conditions and effects of 
_a state of siege shall be determined by law.’’ But certainly the 
qualification attached to the declaration of martial law can 
have little practical effect, inasmuch as during a period of mar- ~ 
tial law an imperial ordinance may set aside any action of the 
Diet. At least, this seems to be the view of every Japanese 
jurist." 


V. THB EMPEROR AS COMMANDBR-IN-OHIEF OF THE ARMY AND NAVY 


One of the significant characteristics of the Japanese. con- 
stitution is the authority given the Emperor as commander-in- 


“This ordinance, cited as Imperial Ordinance No. 22 of 1888, and its amend- 
ments, is found in Genko Hore Shuran (Tokyo, 1927), VoL I, bk. iil, p. 5. An 
English translation was published in the Japan Weekly Mail, May 12, 1888, pp. 
444-445, and is reprinted in W. W. McLaren, Japanese Government Dooumsnts 
(Transactions of the Asiatic. Society of Japan, Tokyo, 1914), Vol. XLII, pt. 1, 
pp. 127-132. 

“On this subject, see articles by the author on ‘‘The Treaty-Making Power in 
Japan,’’ in American Journal of International Law (April, 1931), Vol. XXV, pp. 
270-297, and ‘‘The Japanese Privy Council,’? in this Review (August, ee 
1981), Vol. XXV, pp. 589-614, 881-905. 

2 Yatsuka Hozumi, Kempo Teiyo (1910), Vol. IL, pp. 620-626; Tatsukichi Minobe, 
Kempo Seigi (1928), p. 298, 
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chief pf the army and navy.“ It is not unusual, even in limited 
monarchies, for the monarch to havz2 the titular command of 
tae military forces. In all representative governments, however, 
tie civil authority has, without excep-ion, ultimate control over 
tie military forces of the state, and ectually directs and super- 
.vises their activity. But in Japan, miitary and civil affairs are 
siarply separated. The control -f the army and navy is out- 
sde the purview of the usual state organs, outside the control 
of the cabinet. The constitution does not expressly create this 
s2paration of authority, althoug1 in a measure it is implied 
in Article XIT providing that ‘‘the Emperor determines the 
organization and peace standing of the army and navy.’’ 

Tradition and, more recently, imperial ordinances have 
brought about this segregation of miitary affairs. Its purpose 
ie the preservation of military szcrets and the maintenance of 
a superb fighting machine.“ The ordinances of Prince Yamagata, 
issued in 1899, have had an important part in strengthening the 
irdependent position of the militzrv authority.“ These provide 
that the portfolios of war and zhe ravy can be held only by 
generals and lieutenant-generals =r,acmirals and vice-admirals. 
The aim of the distinguished author cf these ordinances was to 
keep the army and navy under the control of the Choshu and 
‘Satsuma clans and to prevent aay parliamentary interference 
with the military establishment. Today, the Choshu clan no 
longer is able to dominate the army, ror the Satsuma the navy, 
although they are still powerful in the military establishment. 
Tae ordinances of Yamagata, how=ver, give the military machine 
a powerful weapon against the government and allow it to main- 
tain an independence unsurpassec in tie history of modern gov- 
ernments. Through them, the prime minister is limited in his 
choice of cabinet members; for no cvilian may head the war or 
navy offices. The premier is comzelled to select men for these 
positions who are more or less under the control of the high 

+ Article XI reads: ‘The Emperor has “ie supreme command of the army and 
ge Tatsukichi Minobe, Kempo Seig$ (1928), pp. 220, 550-553. 

* Tor the ordinances as amended to date, cee he Genko Horei Shuran (1929), Vol. 
I, bk. iti, pp. 78, 88. 


# Sakuzo Yoshino, Niju Seifu to Taku Jose, or Cusl Government and the Supreme 
Command (Tokyo, 1922), pp. 7-12, 43-45. 
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officers of the army and navy. As a result, these two services can 
sometimes dictate to the cabinet. In 1913, a dispute between Gen- 
eral Uyehara and the Saionji government regarding the number 
of troops to be garrisoned in Korea led to the army’s defiance of 
the government. Uyehara resigned as head of the war office, and 
no other army officer wotld take his place. Unable to find a 
minister of war, the Saionji cabinet was compelled to resign.“ 

Another advantage possessed by the militarists arises from 
the constitutional theory of the individual responsibility of 
ministers of state. In Great Britain, ministers are responsible 
both individually and collectively for the whole administration. 
Professor Minobe attempts to assert the same doctrine in 
Japan.“ But he is in the minority. Even the somewhat liberal 
Shimizu holds that ‘‘the minister of state is responsible to the 
Emperor only in an individual, not in a collective, capacity.’ 
And Uyesugi expresses the traditional constitutional opinion 
when he says: ‘The premier presides over the cabinet, and it 
is true that unity of admiristration is effected through him; but 
a vote of the cabinet cannot bind any minister of state. There 
is no collective responsibilty.’ Finally, the ordinance for the 
organization of the cabinet patently admits that in military 
affairs the ministers of wer and the navy report directly to the - 
Emperor, and not through the medium of the prime minister.‘ 

The military organs of rovernment consist, on the one hand, 
of the ministers of war and the navy, and on the other, of the ' 
supreme war council, the general staff office, and the naval staff 
board. The general staff office is headed by a chief who technically 
is subordinate to the minister of war. Likewise, the naval staff 
board consists of the chief, the commanders of naval stations 


For contemporary accounts, se Tokyo Asahi, December 5 and 6, 1912, p. 1; 
Osaka Mainichi, December 10, 1912, p. L 

* Kempo Seigi (1928), p. 301. 

"Kempo Hen (21st ed., 1923), pp. 646-647. 

& Kempo Jutsugi (1927), pp. 647-648. Compare Yatsuka Hozumi, Kempo Tetyo 
(1910), VoL IL pp. 556-558. 

® Article VI of the Ordinance Concerning the Organisation of the Cabinet reads: 
‘(With the exception of military and naval affairs of grave importance which, having 
been reported directly to His Majesty the Emperor, may be submitted to the cabinet 
for consideration, the ministers o? state for war and the navy shall report to the 
minister president of state.’? Impsrial Ordinance no. 135 of 1889, amended by Im- 
perial Ordinance no. 7 of 1907. Gero Horet Shwuran (1927), Vol. I, bk. iii, p. L 
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and ports, chiefs of arsenals and ecmmanders of the imperial 
Aeets—all of them being subordixate to the minister of the navy. 
The supreme war council, however, is made up of high officials 
of both the army and the navy, and is in no way subordinate to 
cha military ministers of the cabinet Even if the Yamagata or- 
dinances were repealed, and even i? civilians headed the war 
and navy offices, the supreme war cozucil would still remain as 
a stumbling block in the way of democratic control of military 
affairs.” 

The relationship between the Emperor and the officers in high 
command is another feature thas impairs cabinet control of the 
military. The Emperor is commander-in-chief of the army and 
navy; accordingly, officers of higa rank, including the ministers 
of war and the navy, the chiefs ct staff, and the members of the 
supreme war council, have access tc his person. The military 
chiefs thus have an equal footing with the ministers of state as 
governmental advisers of the Emperor. In any truly parla- 
mentary government, the prime -ninister has more ready access 
to the person of the monarch than any military chief or any 
cther governmental official. More than this, the monarch would 
seldom receive any military chof om a governmental matter 
without the permission of the prime minister. In Japan, par- 
liamentary government is undeveloped. Military chiefs may even 
undo the work of the cabinet through an interview with the Em- 
peror. This does not mean that the Emperor will always follow 
the advice of his military leaders. When, for instance, in 1930, 
Admiral Kanji Kato, chief of the naval staff, in a personal in- 
tarview with the Emperor, urged the Throne to instruct the 
foreign office to repudiate the Reed-Matsudaira agreement in 
the London Naval Conference, the Emperor followed the advice 
of the prime minister, rather then that of the military chiefs.“ 
The liberals hailed this event as a vietory for the civil govern- 
ment in its struggle for control c? military affairs. Only a year 
later, however, at the outbreak of the Sino-Japanese clash in 
Manchuria, the military chiefs had constant access to the Em- 
peror, visiting him apparently more freely than did the prime. 

= Compare Sakuzo Yoshino, Nifu Seifu to Taku Joso (1922), p. 72. 

x Concerning the appeal of Admiral Keto tc the Throne, compare the Tokyo 


Asahi Shimbun, April 2, 3, 1930, p. 1; Ji Shimpo, April 2, 8, 1930, p. 1; Japan 
Weetly Chronicle (Kobe), April 10, 1980, rp. 860-361 
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minister.” At the same time, the Emperor appears to have given 
no rebuke to the war chiefs, who were responsible for dispatching 
troops to Manchuria without the cabinet’s consent, and the cabi- 
net appears to have been ignored in the appointment of Prince 
Kanin as chief of the army general staff.” | 

Much depends upon the zharacter of the officials of the Im- 
perial Household who are the immediate advisors of the Em- 
. peror. At the present time, this group includes Dr. Kitokuro 
Ichiki (the minister of the Imperial Household), Count Nobuaki 
Makino (lord keeper of the privy seal), and Admiral Kantiro 
Suzuki (the grand chamberlain). Only through these officials 
can an audience with the Emperor be obtained. It is evident 
that if these men have liberal tendencies, they will tend to ex- 
clude the military chiefs. On the other hand, if they are con- 
servative, they will give tke militarists easy access to the Em- 
peror. As long as the war chiefs have this contact with the 
Emperor, they may be expected to exhibit the spirit of arrogance 
which has proved insufferable to the anti-militarists. 

We have alluded to the flaunting of the cabinet on the occasion 
when troops were dispatched to Manchuria. On September 21, 
1931, after the explosion cn the South Manchurian railway at 
Peitaying, the Minseito cakinet devoted seven hours to debating 
the question of sending r2énforcements. General Minami, the 
minister of war, demanded urgent action; while Baron Shide- - 
hara, the minister of foreign affairs, and Dr. Inouye, the finance 
minister (later asassinated), vehemently opposed such a step. 
The cabinet adjourned after agreeing to settle the question on 
the following day.” But before the cabinet reassembled, the 
Japanese commandant at Seoul forwarded a brigade of 4,100 
troops to Manchuria. The cabinet faced a fait accompli. The 
minister of war adroitly informed the cabinet that the Korean 
commander, in a great emergency, had sent forward reënforce- 
ments. But it was evident that telegraphic communication be- 

~ Compare Tokyo Asahi, September 19, 1981, p. 1; Osaka Mainichi, September 
20, 1981, p. 1; Japan Weekly Chronicle (Kobe), September 24, 1931, p. 376. 

= Compare Tokyo Asahi, December 29, 1981, p. 1; Japan Weekly Chrontole (Kobe), 
December 81, 1981, p. 841. p 

€ Tokyo Aschi, September 22, 1931, p. 1. Compare dispateh in the New York 


Times, September 22, 1931, p. 5; Japan Weekly Chronicle (Kobe), October 1, 1931, 
pp. 405-406. 
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tween Seoul and Tokyo was still intact, and that the Korean 
commandant, unless he shrewdly discerned the wishes of his 
superiors, must have communicated with the war office. No at- 
tempt was made to reprimand ar punish’ the hasty Korean com- 
mandant, and the cabinet submitted to the successful maneuver 
of the war lords. i 

Abundant evidence reveals the insbility of the cabinet during 
the same crisis to speak for the army and navy. On September 
30, 1931, Yoshizawa, the Japanese representative in the Council 
of the League of Nations, accepted, apparently with the consent 
of his government, the resolution ot the Council calling for the 
withdrawal of Japanese troops within the railway zone. The sub- 
sequent disregard of this agreement by Japan upon the excuse 
of chasing ‘‘bandits’’ in Manchuria placed the foreign office in 
the embarrassing dilemma of either appearing to disregard 
solemn agreements or being uneblz to account for the army. 
Likewise, the attack of the foreign office on the American sec- 
retary of state, on November 27. 1931, after his disclosure of the 
existence of the Japanese promise to refrain from a movement 
toward Chinchow was apparently due to resentment caused by 


. the exposure of the inability of ae foreign office to make 


promises which the army would honcr 

In conclusion, it may be said that te — of the military 
establishment from civil control not only places enormous power 
in the hands of the Emperor, kut also enhances the control of 
the military clique in case the Emperor gives ear to the war 
lords rather than the political chiefs. 


VI. THE IMPER-AL HOUSEHOLD 


To the Emperor belongs authority over the Imperial House- 
hold and over dynastic questions. Eefore the establishment of 
the constitution in 1889, there was nc distinction between the af- 
fairs of state and those of the Imperial Household. Both were 
under the supervision of the Genro-ir or the Council of State, the 


= For the statements by the foreign ofice, se Tokyo Asahi, November 28, 1931, 
p. 1; Jiji Shimpo, November 28, 1931, p. 4; Japan Weekly Chronicle (Kobe), De- 
cember 3, 1931, pp. 718-719. - 


' ®Yateuka Horumi, Kempo Tetyo (1910), va a p. 283; Minobe, Kempo Oyobi 


Kempo-sht Kenkyu (1908), p. 65. 
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predecessor of the present cabinet. There was no distinction be- 
tween public property and the private property of the imperial 
family. Shortly before the establishment of the constitution, the 
property of the Throné and of the state was separated, and the 
minister of the Imperial Household created. The process was 
completed by the Imperial Eouse Law of 1889, an imperial ordi- 
nance promulgated the same day that a constitution was estab- 
lished. 

The Imperial House Law regulates not only matters concern- 
ing the dynasty, but also many items which in a representative 
government are under the rale of the parliament. In Great Brit- 
ain, for instance, Parliamert has control over the succession to 
the crown, as witness the British Act of Settlement of 1701, and 
over regency, as witness the Regency Bill of 1911. But in Japan, 
‘ascension to the throne and the regency are governed by the Im- 
perial House Law, which, aczording to the constitution, is beyond 
_the control of the legislatur2; for Article LXXIV provides that 
“no modification of the Imperial House Law shall be required © 
to be submitted to the deliberation of the Imperial Diet.’’ 

This: ordinance provides for the accession to the Imperial 
Throne, stipulating that su2cession shall be through the eldest . 
son or eldest grandson or ccllateral heirs in case of lack of male 
issue.” Rules governing tha choice of an Emperor among the 
collateral issue are laid down. The provisions aim to meet every 
. eventuality of dynastic history or tragedy. The statesmen of the - 
Restoration period were men who did not blink realities. Thus, 
in spite of the divinity with which they invested the Emperor, 
they provided for cases of insanity or other. disability. Article 
IX provides that ‘‘when tha imperial heir is suffering from an 
incurable disease of mind or body, or when any other weighty 
cause exists, the order of succession may be changed in accord- 


“For a translation of this imperial decree, under date of December 2 and 
28, 1880, see Javan Weekly Mat; January 10, 1881,.p. 1115. This document is re- 
printed in McLaren’s Japanese Government Documents, pp. 67-68. | 

“The text of thie ordinance—the Hoshiteu-rei—may be found in the Genko Horoi 
Shuran (1927), Vol. I, bk. i, pp. 15-19. An English translation of the Imperial 
House Law is to be found in the sue to Count Hirobumi Ito’s Commentaries, pp. 
155-171. 

“Commenting on imparai suceess_on, Yatsuka Hozumi said: ‘‘The Japanese state 
is based upon the family system, and the imperial succession is to be interpreted 
in the light of the dynastie history.” Kempo Teiyo (1910), Vol. I, p. 229. | 
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ance with the foregoing provision with the advize of the Im- 
perial Family Counci, and with taat of the privy council”? 
Articles XIX-XXV provide for the regency in case the Emperor 
is a minor or for other good reascn=. In case of incapacity of the 
Emperor, the Kotatsht (the son anc helr-apparent of the Em- 
peror) may assume the regency. rom November, 1921, to 
December, 1926, during the mild ins=nity of the Emperor Taisho,. 
the regency was held by the present Emperor, Hirohito. In lieu 
of the Kotaisht, the regency descends in the following order: (1) 
the Kotaison, or grandson. of the Emperor, (2) an imperial 
prince, (3) the Empress, (4) the Empress-Dowager, (5) the 
Grand Empress-Dowager, (6) animo2erial princess. 

The law also provides for the lr=zerial Family Council, com- 
posed of the male members of the imperial family who have 
reached their majority. The lord k=eper of the privy seal, the 
president of the privy council, thz minister of the Imperial 
Household, the minister of state fac justice, and the president 
of che court of cassation take part in the council’s deliberations. 

-À few words should be added wit reference to the civil list 
and the imperial properties. How dc they compare with those of 
the British crown? The royal family of Great Britain enjoys a 
civil list fixed after the commencemertof each reign, and amount- 
ing at present to £470,000. At the same time, the king has the 
revenues of the ancient duchy cf Ccrawall, amounting to about 
£66,000 a year. He also has a large private fortune. The posses- 
sions of the Japanese royal family r2 even more extensive, al- 
though in no way reaching the vast domain of the Romanoff 
czars. In 1927, the royal domain co=sisted of 1,397,656 cho, or 
about 3,800,000 acres, of landed proserty, including tenements, 
agricultural lands, and forests. This was valued at 637,234,000 
yen. The Throne owned buildings, =.rniture, cattle, and farm 
implements to the value of nearly 83,030,000 yen, making a total 
of 720,000,000 yen. Besides this lan=cd and tangibe property, 
the imperial family holds a considerale block cf the shares of 
the Bank of Japan, the Yokohama frecie Bank, the Formosan 
Bank, the Nippon-Yusen Kaisha. anc “he Imperial Hotel in To- 
kyo, amounting in value to about 800 990,000 yen. In view of the 
necessity for the extension.of agriealf re in Japan, the imperial 
family, more than a decade ago, deo-ded to sell or otherwise | 
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tarn over to private or public ownership a considerable part of 
the imperial estates. Accordingly, in August, 1921, 118,065 cho 
of agricultural lands were disposed of in this fashion. By 1929, 
216,043 cho of the hereditary estates had been alienated. In 1930, 
the imperial palace at Nogoya was presented to the municipality 
as a museum. It is apparent that a vast extent of land still re- 
mains in the hands of .the imperial house. In spite of the in- | 
tense pressure in Japan for agricultural lands, the great venera- 
tion of the Emperor by the people has prevented attacks upon 
the royal family which monopolizes such a large hereditary 
estate. Nevertheless, the wise relinquishment of considerable 
acreage during the past ten years has averted what might have 
developed into a national reproach. 

During the early years of the constitution, the civil list re- 
mained at 3,000,000 yen. In 1910, however, it was increased to 
4,500,000. 


VIL. THE OONSTITUTIONAL MONAROHY 


In the limited and constitutional monarchies of recent years 
in Europe, the monarch tends to abstain from all personal inter- 
vention in the government. His part is that of maintaining a 
dignified headship of the state, and, at times of ministerial crises, 
summoning the obvious political leader to form a cabinet. This 
is preéminently the rôle played by the British crown. It is the 
rôle of the Italian monarch, even under a dictatorship, while the 
attempt of Alfonso XTIT of Spain to assume a larger sphere was 
followed by the republican revolution. In form, the Japanese 
Throne comports with the European standard. The practice had 
its antecedents in the former relation of the shogun and the 
Emperor in the Tokugawa era. Moreover, the so-called restoration 
of 1867 was directed by a group of able statesmen who respect- 
fully led rather than followed their monarch. 

It should be remembered that Emperor Meiji never personally 
directed the affairs of state. His every act was the act of a min- 
ister, who, of course, took the responsibility. We have little 
information as to how far he modified the advice of his ministers. 
We have, however, intrinsic evidence that most decisions were 
initiated by the ministers themselves. For instance, the dismissal 
of Okuma from the privy council by the Emperor in November, 
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1891, because of his negotiations wich political parties, was on 
the recommendation of Premier Ma sukata.* On various occa- 
sions, the Emperor acted to resolve € deadlock in the Diet, as in 
the years 1893 and 1901. In the leter instance, the House of 
Peers had rejected certain items in tie annual budget presented 
by the ministry, with the result that a deadlock between the two 
chambers had ensued. The Emperar thereupon issued the im- 
perial rescript of March 12, 1901, in vhich he expressed his wish 
that the Peers should consent to tke items so that the admin- 
istration would not be hampered. Immediately, the Peers assented 
and passed the bill. Evidence is not ‘ecking that on this occasion 
the initiation of the rescript did not =cme from the Emperor, for 
a letter from Prince Ito to Prince Konoye, president of the 
House of Peers, discloses the fact that the premier himself re- 
quested the Emperor for the reseript.* 

Every examination of imperial ac for which the records are 
available has shown that in the affaire of state the Emperor has 
acted only upon the advice of high cficials. Not always has the 
solicited counsel come from ministe-: of state. Of the various 
sources of advice we shall speak later. But here we must remark 
that the doctrine of ministerial respcsibility attaches to the ad- 
vice of ministers alone. Article LV of the constitution provides: 
‘The respective ministers of state s-zll give their advice to the 
Emperor, and be responsible for it. A laws, imperial ordinances, 
and imperial rescripts of whatever.kin1 that relate to the affairs 
of the state require the counter-sienature of a minister of 
state.” In his Commentaries, Prince If devoted considerable at- 
tention to ministerial responsibility. A-doctrine of responsibility 
is fully admitted, but not the same dcerine as found in Europe. 
Responsibility to whom? Certainly no: to the Diet. For Prince 
Ito says: - . i 

Thus, in our constitution the following 2ənclusions have been arrived 
at: first, that the ministers of state are ch=rged with the duty of giving 
advice to the Emperor, which is their pror2* function, and that they are 
not held responsible on his behalf; secondky, that ministers are directly 


responsible to the Emperor and indirectly 3: to the people; thirdly, that 
it is the Sovereign and not the people tha: zan decide as to the respon- 


a Takeshigi Kudo, Tetkoku Gikalshi, or Parliam mtary History of Japan (Tokyo, 
1901-06), Vol. I, p. 97. 
“Ibid, Vol. IL, p. 329. 
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sibility of ministers, beeause the Sovereign possesses the rights of sov- 
ereignty of the state; fourthly, that the responsibility. of ministers is & 
political one and has no relation to criminal-or civil responsibility, nor can 
it conflict therewith, neither can the one affect the other. ge 


Here again practice does not always comport with theory. 
As party government has developed in Japan, the majority in 
the Diet, particularly in the lower house, has attempted to hold 
the cabinet accountable. The old school of jurists ignores this 
growing tendency. Says Hozumi: ‘‘Under the Japanese system 
as contrasted with the British parliamentary practice, the min- 
ister is responsible alone to the Emperor for his official acts. 
The Emperor has the exclusive power of appointment and dis- 
missal, and any conflict between the government and the Diet 
does not alter the case. , . . The British system of ministerial 
responsibility is not in conformity with the spirit of the Japa- 
nese constitution. The Japanese minister is not responsible to 
the Diet and need not enjoy the confidence of the legislature.’ 
In opposition to the old school of jurists, Minobe calls attention to 
the growing practice of the legislature to hold the cabinet to a 
strict accountability. Thus, practice and legal theory do not 
correspond. | 

Now the Emperor’s advisers—constitutional and extra-con- 
stitutional—are not limited to the prime minister and the cabi- 
net. These advisers include the privy couneil, the Genro or 
elder statesmen, the supreme war council, and finally the high 
officers of the Imperial Household. The privy council technically 
gives advice to the Emperor only when such advice is requested. 
and it is considered improper for individual members of the 
council to tender their opinions individually as members of the 
council. Almost without exception, projects of laws and ordi- 


© Commentaries, pp. 84, 93. i 

“Kempo Tetyo (1910), Vol. IL, pp. 555, 561-562, In the words of Uyesugi: ‘‘ The 
minister of state in the capacity of advising the Emperor is responsible for his 
advice and not the Emperor. . . . Bo far as the Diet is eoncerned, ministerial re- 
- sponsibility goes no further than the necessity of the minister to be questioned 
in the legislature and to submit to the amendment or rejection of his projects of 
law.’’? Kempo Jutsugi (1927), pp. 667, 669-670. Compare Cho Shimizu, Kempo Hen 
(21st ed., 1923), pp. 724-727. 

« Kempo Teiyo (1927), pp. 290-291. 

e Article LVI, the only article in the constitution referring to the privy council, 
reads: ‘‘The privy councillors shall, in accordance with the provisions for the or- 
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nances, as well as treaties, are sibmitted to the deliberation 
of the privy council, according to tae practice followed under 
the ordinance of 1888, and the couneil often amends the cabinet’s 
projects with a ruthless hand.® V-ce have no record of a law 
sanctioned or a treaty ratified by thz Zmperor against the advice 
of the council. Its influence upon th: Emperor is far-reaching. 

The Genro, or elder statesmen, foand its origin in the group 
of trusted advisers coming down fem the Restoration period, 
who were always consulied by the Dmperor in grave matters 
of state, particularly on the appoimtmoent of prime ministers. 
During the World War, only four were still living: Prince Yama- 
gata, Marquis Okuma, Marquis Malsuxata, and Prince Saionji 
Yamagata and Okuma died in 1922 erd Matsukata in 1924. No 
successors have been named by the Expçeror, and thus the ninety- 
two-year-old Prince Saionji is the lest of this group. He has in- 
dicated his belief that the institution should expire, leaving the 
choice of premiers entirely to perty ecnsiderations. It is likely 
that his death will terminate this curicus institution. 

It is difficult to estimate the extent of the influence of the 
officers of the Imperial Household. The minister of the Imperial 
Household, the vice-minister, ths grand chamberlain, and the 
lord keeper of the privy seal form a select circle around the © 
Emperor, having considerable auchori:y in the matter of accord- 
ing access to the Emperor and of advising him. These officials 
are appointed by the government in power, although when once 
appointed, their tenure of office is moze or less permanent. The 
day is not long past when the intrigues of the Household 
officials cried unto heaven. In 1912, Pzince Katsura was helped 
into the offices of the lord keeper of zhe privy seal and grand 
chamberlain by Prince Yamagata, whe desired that the darling 
of the bureaucracy and the Chcsht and Satsuma militarists 
should be close to the young Emperor Taisho in the first years of 


ganization of the privy council, deliberate apor. important matters of state, when 


they have been consulted by the Emperor.’’ In zcmmenting on this article, Prince 
Ito said: ‘‘In performing their Heaven-received mission, sovereigns must first take 
advice before they arrive at a decision. Hence tke 2#cablishment of the privy council 
is just as necessary as that of the cabinet, tc erve as the highest body of the 
Emperor’s constitutional advisers.’* Commentaries, p. 98. 

œ Compere the author’s article, ‘‘The Japanes Privy Council’? in this REVIEW, 
August, 1931. 


4 


842 _ (HE AMERICAN POLITICAL SOIENCE REVIEW ` 


his reign.” In the period following the World War, there has been 
a tendency to-place in these responsible positions learned and 
somewhat liberal officials. Certainly these considerations dic- 
tated the appointment of Dr. Kitckuro Ichiki as minister of the 
Imperial Household in 1925. The appointment was made by the 
liberal, although transcendental, cabinet of Admiral Kato. This 
alert and scholarly official has exercised very considerable in- 
fluence upon the young Emperor Hirohito. Of greater influence, © 
perhaps, is Count Nobuaki Makino, former private secretary to 
Prince Ito, who has had a distinguished career as prefect, gov- 
ernor, cabinet minister, and diplomat. Although eighty-one years 
of age, he remains a liberal.” Admiral Suzuki, the present grand 
chamberlain, a recent appointee, belongs to the old school.and 
is a foil for his more liberal colleagues. Thus, two of the three 
officials who are closest to the Emperor are civilians, and for 
some years have been mildly opposed to militarism. Those who de- 
sire admittance to the Emperor’s presence must break through 
this circle of his household officials. It is said that in the summer 
of 1931, when the household officials were not ready to give 
access to the military chiefs, a plot was contemplated among 
the younger militarists to assassinate Count Makino. 


VO. THE JUDICIAL POWER 


The judicial power in Japan is technically in the hands of the. 
Emperor. Article LVL of the constitution reads: ‘‘The judica- 
‘ture shall be exercised by the courts of law according to law, 
in the name of the Emperor. The organization of the courts 


© Tokyo, Asahi, August 14, 15, 16, 1912, p. 8; Nippon (Tokyo), August 16, 
1912, p. 1. Compare Japan Weekly Chronicle, August 22, 1912, pp. 828-380, See 
also an article, ‘‘Mixture of Court and Politics,’ making the allegation that Count 
Makino promoted the Satsuma clansmen and intrigued to secure the selection of 
Count Yamamoto as premier, Chuo Shimbun, quoted in Japan Advertiser, January 15, 
1924, p. 8. | 

“Dr. Ichiki, who received part of his education in Germany (1890-98), became 
in 1894 professor of administrative Jaw at the Imperial University of Tokyo. In 
1900, he was appointed a member of the House of Peers. He served as vice-minister 
of home affairs in 1908-11, and as chief of the bureau of legislation in 1912-13. 

- He was minister of education, and later minister of home affairs in the cabinet 

of Teranchi (1916-18). In 1917-25 he served as privy councillor. Count Makino was 

+ minister of foreign affairs in 1918-14 and represented Japan at the Paris Peace 

Conference after the World War. He served as minister of the Imperial Household 
from 1921 to 1925, and as lord keeper of the privy seal since the latter date. 
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of law shall be determined by law.” This is. in line with the 
theory in most constitutional monarchies which considers the 
crown as the source of justice. As Prince Ito explained in his 
Commentaries, ‘The sovereign is the fountain of justice, and 
_ his judicial authority is nothing more than a form of the mamni- 
 festation of the sovereign power.’”? Judgments are pronounced 
in the name of the Emperor. W=ile the organization of the 
courts is in the hands of the legistature, the Emperor has un- 
limited power in the appointment cf judges. Thus, between the 
Emperor and the legislature, there is little independence of the 
judiciary.” In this respect, Japan i= similar to France and most 
civil law countries. 


IX. AMENDMENT AND DEVELOPMENT OF THE CONSTITUTION 


The constitution was the gift o= the Emperor Meiji to his 
people, in the same way that the Frussian constitution of 1850 
was the gift of King Frederick Wildam IV to his subjects. The 
constitution having been granted, the hands of the monarch are 
tied, for its revocation is not only a step backward, but also 
unconstitutional. There is also an amending process. Article 
LXXIIT reads: ‘When it has become necessary in future to 
amend the provisions of the presext constitution, a project to 
that effect shall be submitted to the Imperial Diet by imperial 
order. In the above case, neither house can open the debate un- 
less not less than two-thirds of the whole number of members 
are present, and no amendment can 5e passed, unless a majority 
of not less than two-thirds of the menbers present is obtained.”’ 
In other words, the initiation of amendments to the constitution 
can be effected only through the Em=eror. The Diet is powerless 
to propose drafts of fundamental lew. On the other hand, the 
Emperor cannot amend the constitudon except with the consent 
of two-thirds of the members of both houses. Another limitation. 
on the parliament is found in Artice LXXIV, which provides 
that ‘‘no modification of the Imperial House Law shall be re- 


n Commentaries, p. 101. 

” Yatsuka Hozumi, Kempo Teiyo (1910), You I, pp. 107-109; Tatsukichi Minobe, 
Kempo Teiyo (1927), pp. 801-807. 

"<The Diet has no power to offer any modi-æation to the proposed amendment; 
it can only vote ‘yes’ or ‘no.’ >? Cho Shimiev, Ksmpo Hen (21st ed., 1923), p. 201. 
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quired to be submitted to the deliberation of the Imperial Diet,” 
and by Article LEXY, which prohibits soca during a 
regency. 

In the forty- two years since ‘the promulgation of the sneti: 
tion, no amendment has ever been proposed by the Emperor. 
This does not mean that constitutional development has been 
greatly retarded. Like the constitution of the United States, the 
supreme law of Japan is worded in very general terms, per- 
mitting a wide latitude of interpretation and allowing expansion 
_ by legislative acts and administrative ordinances. For instance, 
the constitution does not define the electorate of the House of 
Representatives. But by successive legislative statutes, in 1890, 
1900, 1920, and 1925, the suffrage has been extended from half 
a million persons at the outset to substantially all males twenty- 
five years of age or over, with thirteen million now possessing | 
the right to vote. And thus without changing a word in the 
constitution the representative basis of the government has been 
revolutionized. Again, governmental changes can be effected by 
ordinance as well as by law. For instance, the Yamagata ordi- 
nances, placing the war and navy offices outside the control of 
the cabinet, are imperial ordinances which can be repealed or 
amended at any time by the Emperor, although in practice the 
approval of the privy council would be required. , 

Thus it is entirely possible to have a liberal development in 
Japan without formal amendments to the constitution. Much 
depends, of course, upon the enlightenment of the Emperor, and 
perhaps even more upon the sagacity and liberalism of the 
group of men who form the small circle around the Throne. 
In any case, the initiation of new developments must generally 
come from the cabinet, for it carries the burden of administra- 
tion and the parliamentary direction of legislation. Day to day 
_ modification of the constitution simply by statutes and prece-.. 

dents—the admirable feature of the British constitution—lends 
a flexibility that marks one advantage of unwritten constitutions. 
A liberal, Dr. George Uyehara, laments the fact that the Em- 
peror is not sole possessor of amending power. ‘‘If he were, 
the process of amending the constitution would be more direct 
and simple, though less democratic, and perhaps easier in prac- 
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tice than is actually the case." Formal amendment is a for- 
midable process. The cabinet must prepare a draft of the pro- 
posed amendment, and the privy com«il must accept it. The draft 
must then be discussed in both houses of the Diet, two-thirds of 
the members being present. Final y, a two-thirds vote is re- 
quired for adoption. Even so, the process is less complicated 
than that required under the Ameriren constitution. But, in any 
case, in Japan as in America, great 2onstitutional changes are 
possible without formal amendment. 

In conclusion, it may not be an ex=ggeration to say that the 
Emperor is the cornerstone of the «apanese polity. This is 
due not only to the enormous powz:rs which are vested in his 
person under the constitution, brt also, and perhaps more 
trenchantly, to the traditions of the affice and the psychology 
of the Japanese people, who offer a dzep and abiding loyalty to 
the Emperor. Thus, while the Emperor plays a moderate and 
constitutional rôle, his great office ie the instrument, through 
appeals to the Throne, whereby corflic-ing political forces secure 
adjustment. without violent means. The British monarch is a 
symbol of unity in the British Emp:re. The Japanese Emperor 

is not only a symbol. The Throne is łe very essence of national 
- unity, patriotism, justice, and consticucional progress. 


™ George Etsujiro Uyehara, The Political Detel-pment of Japan (London, 1910), 
P- 135. r 
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First Session of the Seventy-second Congress, December 7, 1931, to 


July 16, 1932: While hundreds of ‘‘hunger-marchers’’ milled about. 


outside, the first session of the Seventy- second Congress convened on the 


‘first Monday of last December. The mob outside lent a tone that was re- 


current in a Congress given over to the consideration of national need 
and budget-balancing. Often lacking either in leadership or in the will 
to follow, Congress went its muddled way working against great odds 
and confronted with tasks of greet complexity. The delicacy of the party 
balance as much as the spur of emergency pointed to the desirability of 
forgetting partisanship in the presence of national distress. Whether this 
pious attitude rendered less frequent actions dictated by political ex- 
pediency remains open to question. In fact, special interests were par- 
ticularly clamorous during this session. The hunger-marchers of the 
first day were succeeded in time by bands of those who were not content 
to beg for bread alone. The veterans were only one of the groups that 
brought back their portion asking for butter on the other side. Some 
measure of relief had to be provided; yet economies had to be effected 
and the tax burden had to be increased. A deficit of over two billion 
dollars had to be met in some fashion. It was this combination of economic 
problems with political demands that made the session a particularly in- 


teresting one. With the executive and ‘a branch of the legislature of . 


different political faiths, with House and Senate in party disagreement, 


and with a lack of unity within the parties themselves, the agencies 
designed to meet a perplexing national emergency threatened further to 


complicate the situation. 
Organization. The party alignment in the two houses was balanced ex- 


‘‘traordinarily evenly. Never had Republicans and Democrats been so 


nicely divided in the House of Representatives, although the situation in 
the Senate was not without recent precedent. To find the party control of 
both chambers dependent simultaneously upon so narrow a margin, 


1 For notes on the 7ist Congress, see this Review, Vol. 24, pp. 38, 913, and Vol. 25, 
p. 982. For notes on the 70th Oongress, see Vol, 22, 650, and Vol. 23, p. 864; and on 
the 69th Congress, Vol. 20, p. 604, and Vol. 21, p. 207. For earlier notes, prepared 
by Lindsay Rogers, see Vol. 18, p. 251; 14, pp. 74, 659; 15, p. 366; 16, p. 41; 
18, p. 79; 19, p. 761. 
*45th Congress: 39 Republicans: 36 Democrats: 1 Third Party 
47th Congress: 37 Republicans: 87 Democrats: 2 Third Party 
54th Congress: 42 Republicans: 89 Democrats: 5 Third Party 
66th Congress: 48 Republicans: 47 Democrats: 1 Third Party 
70th Congress: 47 Republicans: 47 Democrats: 1 Third Party 


(1 vacancy) 
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however, was literally without parallel ir the history of the two parties. 
From the very beginning, insurgent grow ds in the House and Senate as- 
serted themselves. On December 4, nineizen of the Progressives in the 


PARTY ORGANIZATION IN THE SEVENTY-SEI GND CONGRESS, FIRST SESSION 
(Individuals indicated with asterisk held simta- positions in 71st Congress) 


SENATE 
Republican Democratio 

(Preliminary caucus December 1981 path caucus December 4, 1981) 

*Moses, G. H. (N.H.) Pres. Pro. » 0 * Rob mon, ons J (Ark.) Floor Leader 
man 3 Rules pre «We: T. (Mont.) Vice Ohairman of Oon- 
*Watson, J o 7: Oa Floor Leader som ce vat Mino We Asa:stant Leader 
ae QE Ore. aoe Leader Sheppard, M. (Tex.) p 
iia D. (Ohio) seca io 
Steering HOr 4 i 
Rolo (Ark.) ax officio 
(Committee on Order of Business of *W alah rence ) ex officio 
Republican Oonference) Sheppard, fa Tex.) ex officlo 

Vandenberg, ra a Amat Ohairman *“Swanron, 0. £ a. 
Hastings *Kerirck, J. B. (Wyo.) 
gs 5. on S5 AsgFart . F. (Ariz. 

Kean, H, P Ws ) *Kirz, W. H. (Utah) 
Steiwer, ra “(Ore.) Brossard, E. S. (La.) 

Mc£telar, K, Tenno 
Committee on Committees Oor-lend, R. 8. ae .) 

*McNary, 0. L. (Ore.) Tycn:s, M. E. (Md.) 
*Moses, G. H. (N.H.) 


Kan. 
Ha gs, D. O. (Del.) ` 
HOUSE OF REPERSENTATIVES 


(Preliminary caucus December 6, 1981) (Preliminary caucus December 5, 1981) 
Snell, B. (N.Y.) Minority Floor Leader Gamis, A M (Tax. aker 
Bachmann, O. G. (W.Va.) Whip Rater, H. E. (T à ajority Ploor Leader 
Mowe, J. "( Whip and Chairman of 
Committee on Committees Jcnt nee 


(consisting of one member from each | state Kn paS R hog ) Assistant ane Wp 5 
aving Republican representatives osen 3 Whi 
by these, and gAn A power propor- Por, =. Ww. (N. (K.0) disima of Rules Com- 


tionate to their num 


Oormcttes on Oommittees compcsed of Demo- 
cratic Members of Commit:ee on 
Ways and Moans 
Suvan, O. rE Le Y.) 
Dicki=s0 (Mo. ) 


re a ( 

Esth, E E. (Tena) deceased 

Lee. D. 

i Sa-lers, TA g f Tox.) 

, F.M 

Cotte, J. W. (Miss.) Chairman 
0. R A) 

Rainey, H. T, ( 


Oez, T. H. ( .Y.) 


Hawley, W. O. (Ore.) Chairman of Repub- Anod, W. W. (OL) Obairman of Democratic 
lican caucus coucous | 


House, including sixteen Republicans, twe Democrats, and the Farmer- 
Labor member, held a conference to dis2uss a tentative legislative pro- 
gram. Insurgents in the Senate aksente themselves from the party 
caucuses, declining to go along with eïlaer side. The Democrats of the 
House met in caucus on December 5 to compromise differences and de- 
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termine organization. The Tammany delegation promised coöperation ; 
a harmonious caucus was held; and nominations were voted. An innova- 
tion was the creation of the Democratic Joint Policy Committee. The 


rift which had opened in the Republican ranks in the prolonged balloting: 


on Bertrand H. Snell and John Q. Tilson, in the contest for the nomina- 


tion to the speakership in a preliminary conference, threatened to re-- 


appear in a struggle for the floor leadership when it became clear that 


the Democrats ‘would elect the speaker. Tilson, however, withdrew from . 


the fight when the caucus met on December 5. 


The Democrats found themselves responsible for organizing the House. , 


What the party alignment would be was not clear until shortly before 
Congress met. After the elections in 1930, the count stood: 218 Repub- 
licans, 216 Democrats, and one Farmer-Laborite; but deaths in the 


months following created fourteen vacancies, equally divided between. 


districts held by Republicans and by Democrats. Elections in thirteen of 
. these districts brought the party distribution, by the opening of the ses- 
sion, to 219 Democrats, 214 Republicans, and one Farmer-Laborite. 
Beaming his satisfaction, Representative John N. Garner of Texas, on 
= December 7, was escorted to the speaker’s chair amid the applause of 
his confreres and took up the gavel to preside over the first Democratic 
majority in the House of Representatives since 1919. His sway rested 
upon a slender majority. The roll revealed 218 for Garner and 207 for 
Snell, six insurgent Republicans casting their ballots for George J. 
Schneider of Wisconsin. The three candidates refrained from voting. 
_ In the Senate, the party line-up was: 48 Republicans, 47 Democrats, 
and one F'armer-Laborite.* The presence of an insurgent Republican 
element rendered the balance very uncertain. The Senate was scarcely 
organized before this was demonstrated by the opposition to the reélec- 
tion of George H. Moses of New Hampshire as president pro tempore. 
‘The balloting continued day after day, the twenty-third ballot being cast 
on December 19, with the vote: Pittman, 34; Moses, 23; and Vandenberg, 
14. In default of any other settlement, Senator Moses continued in office 
under a resolution of 1890 which prescribes that the president pro 
tempore shall serve until his successor shall have been appointed. With 
the exception of this incident, the Senate was organized without un- 
toward difficulties. However, the insurgent elements in House and Senate 
had made their presence known. | 


_#8ee W. H. Humbert, ‘The Democretic Joint Policy Committes,’? in this REVIEW, 
June, 1932, 


t There were 17 new senators and 90 new representatives. Of the latter, 74 had | 


never before served in Congress. Mrs. Hattie Caraway was the only woman in the 
Senate, but in the House there were six, evenly divided between the two parties. 


bad 


AMERICAN GOVERNMENT AND POLITICS 849 


Procedure, The most important chang= made in procedure—the adop- 
tion of a liberal rule for discharging rmmittees— provided a means 
whereby blocs dissatisfied with the lead=-ship of the House could bring 
forward questions for consideration.’ "== conferences of both parties 
brought forth amendments for liberaliz—g the rules, differing only in 
detail. Representative Crisp of Georgia, former parliamentarian of the 
House, summarized the four changes ==vanced by the Democrats as 
follows: (1) that a majority of the mambk=rs of the standing committee 
of the House be allowed to meet and ecziduct business whenever a ma- 
jority of the committee so desired; (2) the: when committees were called 
to report under the Calendar Wednesday rale, they be taken in turn, and 
that when the list was not completed im one session, the call be com- 
menced in the next session where it left cf in the preceding one, instead 
of going back to the beginning of the l= (it appeared that under the 
old conditions some of the committees -æd not been called under the 
Calendar Wednesday rule for six years) ; 3) that provision be made for 
discharging recalcitrant conference comm--ees should they fail to report 
within twenty days after their appointme<.:; and (4) that a new rule be 
adopted governing the discharge of comm ‘ees. 

Specifically, this fourth suggestion pr-=osed that when a committee 
should have had a bill for thirty days without taking action, a motion 
might be introduced calling upon it to re-rt. If the motion were signed 
by as many as 145 members, and had bn on the calendar for seven 
days prior to the time it was called ur the House might vote upon 
the measure and decide whether or not tie committee was to be dis- 
charged. As Mr. Crisp stated, ‘‘The 145 & simply the number necessary 
to initiate the right for the House itself -o vote twice a month as to 
whether or not it will discharge a commit-=. To discharge a committee, 
it would be necessary to have a majority of -he membership of the House 
_voting, à quorum being present.’’ The disckerge rule could not be evoked 
more than once upon the same subject during a session. À motion to 
amend these proposals as put forward by Li. Crisp was voted down, and 
. the new rules were accepted by a vote c 408 ayes to 7 nays (22 not 
voting). The changes in the rules advocated by the Republicans, while 
much the same as those sponsored by the L'=mocrats, made no provision 
for discharging the Committee on Rules frim a resolution calling for a 
special order. Under the new rule, this eœ mittee can now be brought 
to answer. Not only is the committee thus prevented from thwarting the 
will of the majority, but also under the rew rules the speaker must 
not entertain any dilatory mctions once En work of a committee has 


“For a discussion of the proposed changes & the Private Calendar and the 
Consent Oalendar, see article by Congressman Li in this number of the REVIEW. 
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been brought before the House for consideration. The Republican recom- 
mendation did not include this provision against dilatory motions. Both 
parties sought credit for the change in the rules, although the de- 
bate brought forth sarcastic references to the Republicans’ ‘‘sudden 
conversion.’’ ‘‘I have been intensely amused by the sudden liberality 
and generosity of the now minority Republican side,’’ said one Congress- 
man. ‘‘It suggests the liberality of giving away straw hats in December.”’ 
Mr. Sabath of Illinois seemed to reflect the views of his fellows when 
he said: ‘‘Today, after twenty-two years, thanks to the Democratic ma- 
jority, we have again a chance and an opportunity to liberalize the rules 
and to relieve the membership from the extremely restrictive and estab- 
lished rulings which have been in effect the last ten years of Republican 
rule.’’ Representative Luce, on the other hand, contended that the Re- 
publican attitude was no eleventh-hour change occasioned by the fact that 
the party was now in the minority. ‘‘When,”’ he said, ‘‘our Republican 
eonference met in February and decided to take some definite action upon 
the matter of liberalizing our rules, we fully expected to have our own 
party represented in that chair end to be in the majority on this side.’’ 

Although the parties wrangled jealously as to which was responsible 
for the change, an examination of the use to which the discharge rule 
was put raises the question as to whether it can be regarded altogether 
as an unqualified improvement. During the session, nine motions to 
discharge committees from the consideration of bills were filed, of which 
four were entered on the calendar for these motions and five failed to 
secure the required number of signatures for such entry. Of the four 
thus entered, three were rejected by the House and one was accepted. 
These four petitions are worthy of note. If the rules were liberalized in 
order to give minority views more weight, the petitions in this Congress 
certainly brought forward matters that the leaders wished to ignore. 
Through H. J. Res. 208, the effort was made to bring about a’ vote on 
prohibition by proposing a constitutional amendment toward state control 
of the liquor traffic. The Committee on the Judiciary voted 14 to 9 against 
the resolution, and the House sustained this verdict on March 14 by vot- 
ing 187 to 227 against discharging the committee from further con- 
sideration of the resolution.® 

The rule was evoked again on May 23, when a motion was introduced 
to discharge the Committee on Ways and Means from consideration of 
H. R. 10017, the bill legalizing and taxing 2.75 per cent beer. The ques- 
_ tion was immediately raised as to whether bringing up the prohibition 
" An idea of how the states divided on this prohibition vote is given in the follow- 


ing analysis published in’the New York Times of March 15. The table lists the states 
as ‘‘wet,’? ‘‘dry,’? or ‘‘divided,’* according to the. vote of the majority of the 


852- THE AMERICAN POLITICAL SCIENCE REVIEW 


said I thought there was a difference between a motion to discharge a 
committee dealing with a constitutional amendment and a motion of the 
kind now before the House.’’ Despite the pleas of its advocates that the 
passage of this bill would put millions in the treasury and ‘‘a smile on 


the faces of the people,’’ the House voted down the motion to discharge” 


the committee by 228. nays to 169 yeas, 35 not voting. The opinion of 
Chairman Summers of the Judiciary Committee that it was unwise ‘‘to 
rock the boat’? at this time by interjecting a controversial issue was agreed, 
to by many. By the way in which the discharge rule here focussed atten- 
tion upon a question that might otherwise have been ignored in the in- 
- terest of political expediency, the rule promises to sharpen the TRE 
tive character of Congress. 

Another aspect of the rule appeared, however, when it was 8a to 
challenge the direction of legislation in financial matters. Is it desirable 
that a bloc have the power to intervene in the interest of a particular 
class and demand aid? The sentiment was expressed in this Congress that 
where a concerted effort was being made toward economic rehabilitation 
under responsible leadership, financial measures lacking the sanction of 
this leadership should not be forced through under the discharge rule. 
A case in point arose on March 28 when it was moved that the Committee 
_ on Rules be discharged from further consideration of H. Res. 117, which 
was a proposed rule for the consideration of H. R. 4650. This bill, author- 
‘izing the appropriation of $100,000,000 for relief in certain drainage and 
irrigation districts, had been favorably reported by the unanimous vote 
' of the Committee on Irrigation and Reclamation, but a resolution to get 
` the measure before the House was voted down by the Committee- on 
Rules. The issue was clear-cut between the advocates of the bill and the 
Rules Committee. The bill admittedly was designed to aid certain definite 
communities. Said Chairman Pou: ‘‘The members of the Committee on 
Rules, in the exercise of our conscientious legislative duty as we saw it, 
have not seen fit to give preferential status to this measure. I am willing 
to stand until doomsday to keep off of the floor of this House all meas- 
ures except those which are absolutely necessary to run the government. 
‘(Applause).’? The committee was upheld by a vote of 132 yeas to 203 
nays, with 97 not voting. 


„~ 


The Committee on Rules fared differently in the vote on the soldiers’ | 


bonus. Here the leaders of the House on two most important committees 
were definitely opposed to the measure; but in this case they were over- 
ridden. On. May 7, the Committee on Ways and Means, after extensive 
hearings, reported back adversely H. R. 7726. This bill, proposed by 
_ Representative Patman of Texas, provided that the veterans should be 
paid immediately. the face value of their adjusted compensation cer- 
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tificates by the issuance of. $2,400,000,80). in Treasury notes. H. Res. 220 
was introduced requesting the Commi-tee on Rules to provide a special 
order for consideration of the bill. Th= Sommittee did not respond. Ac- 
cordingly, on June 13 the discharge zme was successfully evoked, and 
the matter was taken from the hands zË the committee by a vote of 225 
to 175. The resolution itself was then adcpted by a vote of 225 to 169, 
and the ‘‘bonus bill’’ accordingly came before the House the next day. 
A. hot debate ensued, during which Rep-esentative Eslick, in the midst 
or a speech defending the bill, was sacdenly stricken and fell to the 
floor dead. The House recessed for ten minutes and agreed to postpone 
debate on the bill until the next day. If was then decided to eliminate 
general debate and present further arguments through an ‘‘extension of 
remarks.’’ The bonus measure was appreved in the House by a vote of 
209 (153 Democrats, 55 Republicans, 1 L'ermer-Labor) to 176 (126 Re- 
publicans, 50 Democrats). The Senate Committee on Finance reported 
the bill adversely by a vote of 14 to 2 an «une 16, and on the following 
day the second chamber defeated the m=azure by 62 (35 Republicans, 27 
- Democrats) to 18 (10 Democrats, 7 Rep 12licans, 1 Farmer-Labor, 16 not 
voting), afterwards ordering a moticn te reconsider the vote ‘‘laid on 
the table.’’? The threat of a presidentia_ vezo lowered in the background 
throughout, and the measure seemed for=cbomed to failure from the start. 

Without passing judgment upon th= merits of these questions con- 
sidered under the discharge rule, it is evident that they were matters 
initiated largely by certain sectional or zroup interests. Although in their 
implications they were certainly of conezr2 to the entire nation, the force 
that gave them impetus came from an -five minority separate from the 
recognized leaders in the House. Inas=inch as each bloc acts as such 
simply under the stimulus of interest 2ancerning a particular issue, 
and tends to dissolve once the immediate 2nd has been won, it cannot 
` be held to account later for the result of its action. Moreover, it 
seems scarcely feasible to put through a specific act calling for large 
appropriations without taking into corstleration the general program 
of fiscal legislation as sponsored by the =esponsible leaders. Perhaps the 
discharge rule will prove significant in its negative rather than its posi- 
. tive aspects, as a protection against oligarcay rather than as an instru- 
ment of constructive law-making. | 

The chief tool of the majority leaders ta expedite legislation was used 
frequently : 29 special orders were reportel favorably by the Committee 
on Rules, and 27 of these were agreed te ky the House. The two special 
rules rejected would have called up bills emzerned with relieving certain 
areas: H. R. 4650 provided funds for irrgation districts and H. R. 4668 
concerned flood control on the Mississippi Twenty-four House resolutions 
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ealling for special rules were not acted upon by the Rules Committee. 
Special orders were granted and agreed to for the bills relating to relief, . 
the tariff, the Reconstruction Finance Corporation, home loan banks, the 
anti-injunction act, veterans’ compensation, Muscle Shoals, certain im- 
migration measures, and several appropriation bills. Nevertheless, the 
party leaders did not call for a special order to consider the very im- 
portant tax bill H. R. 10236. Floor Leader Rainey explained: ‘We did 
not bring this bill in under a rule. We could have done so. We brought 
this bill in in order to permit the freest expression of opinion and the 
freest debate possible and not to gag this House. (Applause.) 

Lame Duck Amendment. With the aid of a special rule, H. Res. 133, a 
procedural matter of long standing was brought to the attention of the 
House on February 12. This was the so-called Norris lame duck amend- 
ment. In previous Congresses, a vote was reached in the House on two 
occasions; once the measure was passed by a substantial majority, but 
failed to attain the necessary two-thirds. In the 71st Congress, the 
measure passed the House but died in conference, no agreement being 
reached with the Senate before the end of the short session. On January 
6, 1932, by 63 yeas to 7 nays (25 not voting) a favorable vote was re- 
corded in the Senate. A vote was taken in the House on February 16, 
when S. J. Res. 14 was passed by a vote of 335 yeas, 56 nays, 40 not vot- 
ing. No fundamental disagreement was disclosed as to the principle in- 
volved, the amendments considered by the conference being concerned 
with relatively unimportant details. The conference report was agreed to 
by the House on March 1, and by the Senate on the next day. As finally 
passed, the resolution proposes to the states an amendment to the Con- 
stitution providing that the terms of the President and Vice-President 
shall end on the 20th day of January and the terms of senators and 
representatives on the 3rd day of January of the years in which their 
terms would normally have ended. It likewise provides that Congress 
shall assemble annually on January 8, so that the newly elected legisla- 
tors may begin their work at once. By September, seventzen states had . 
ratified the amendment. 

While discussing significant procedural developments in this session, 
another topic of constitutional interest should be mentioned. In the Pocket 
Veto case,” the Supreme Court made -clear the powers of the President 
with regard to the rejection of bills. His powers in approving legisla- ` 
tion were clarified in a decision rendered on May 31.8 Accordingly, with 
regard to the approval of bills the President found himself in an easier 
situation than at the close of the preceding Congress. During the last 
twenty-four hours of the session closing on March 4, 1931, the Chief 

7279 U.S. 656. * Thomas O. Edwards v. United States; no. 790. 
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Executive was presented with 184 bila for his consideration. This ex- 
cessive pressure demanded relief, Preeedent was found in the case of 
President Wilson, who signed several bils after the adjournment sine die 
of the second session of the 66th Congress. Relying upon the opinion 
of Attorney-General Mitchell that th=re is no ground for a distinc- 
tion as to the President’s power to sige kills after the close of a session 
as distinguished from the final adjourmment of a Congress, President 
Hoover delayed approval in some case antil after the adjournment of 
Congress, but within the constitutional -en-day period. In upholding his 
action, the Court said: ‘‘No possible reazon, either suggested by constitu- 
tional theory or based upon supposed policy, appears fer a construction 
of the Constitution which would cut dowm the opportunity of the Presi- 
dent to examine and approve bills merly because Congress has ad- 
journed. No public interest would be eomserved by the requirement of 
hurried and inconsiderate examination ef bills in the closing hours of a 
session, with the result that bills may ke approved which on further 
consideration would be disapprovea or may fail although on such. ex- 
amination they might be found to deserve approval.’’ President Hoover 
took advantage of this decision, signing a .szore or so of bills during the 
first week after the adjournment of Conzrzss. His approval of the Home- 
Loan Bank Bill and of the Emergenty =ei2f and Construction Act was 
not announced until nearly a week afte: “he session’s end. 

The President and Congress. The quesicn of leadership was not clearly 
answered during the session. Practically aL of the recommendations made 
by the President in his message of December 8 were given consideration 
by Congress, and most of his suggestions rere acted upon, in many cases 
in accordance with the general lines lai town by the Chief Executive. 
The revision of railroad regulation was 1rzed, and the reorganization of 
the public works administra‘ion: in doth cases, however, the Rules Com- 
mittee did not see fit to report a speciel o-der when resolutions to get 
these questions before the House were irtroduced. In frequent messages, 
the President kept Congress informed as tc ais views. For example, from 
December through April, in no less than Ementy-one messages, statements, 
and addresses he urged the Importance <f- federal retrenchment and the 
necessity of balancing the budget. Duri-g the session he transmitted to 
Congress sixty-three messages. Morecver, ke did not hesitate to threaten 
the veto or to use it upon a measure that 2e regarded as impolitic. Of the 
geyen veto messages, two dealt with bils o? a decidedly political char- 
acter. In the case of the tariff bill (H. R. 6562) and the relief bill (H. R. 
12445), the President asserted himself £3 a director of national policy; 
while in vetoing the other measures he acted rather as ‘‘chief admin- 
istrator.’”’ 
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Disapproval in the latter cases served to show the usefulness of the 
veto power as a guard against hasty and ill-considered legislation ;° and 
Congress received the notice of executive disapproval without any at- 
tempt to defend its measures. The pocket veto, which was used in only 
one instance, disposed. of an agricultural loan bill (S. 4780) which had 
. been hurriedly passed during the closing hours of Congress. Apparently, 
' this measure was put through without realization that its purposes would 
be accomplished under the provisions of the Reconstruction. Finance Act. 

When the President attempted to go beyond the sending of messages 


. ’ and the signing of vetoes, his difficulties bégan. He was confronted with 


a dilemma: if he attempted aggressive leadership, he was cried down as 
a. dictator; if he made no specific suggestions, he was accused of shirking 
his burden of direction and guidance in a national emergency. The Presi- 
dent’s attitude was not entirely consistent: on some occasions he harshly 
ealled Congress to task for its dilatory tactics and on others he refrained 
from comment in the face of chaotic conditions in the legislature. For the 
most part, however, he held to a conciliatory viewpoint. He made fre- 
quent use of conferences at which legislators of both parties met with 
administrative officials. Yet in a situation demanding the closest coöpera- 
tion between the administrative and legislative branches, friction de- 
veloped. There was a determination to cut appropriations, but appar- 
ently no concerted view of the problem as a whole on the part of Congress 
or of the administration. Accusations were made that cabinet members 
attempted to dissuade the Appropriations Committee from cuiting the 
funds for their respective departments. Representative Percy H. Stewart 
stated: ‘‘Did I say that the President refused to call off the administra- 
tion lobbyists who swarmed around the Appropriations and other com- 
mittees? On the contrary, he sent one of his own secretaries, a former 
member of this body, onto the floor of this house to lobby against certain 
provisions of the economy bill; and when they were defeated—not by 
the Democratic majority but by the members on the Republican side, 
whom the President’s secretary had instructed to vote against these pro- 
visions—the President issued a statement denouncing the members of this 


*In his message vetoing 8. 2179, the President cited soma rather startling instances 
of undeserved grants of pensions in the bill. Investigation disclosed a proposed pen- 
sion for a man for self-inflicted injuries incurred in attempted suicide: a widow whose 
husband gave eight days’ service, with no disability relating to service; a man who 
spent most of his service in the hospital, who was shown to have been guilty of 
malingering by taking soap pills to aid him in appearing anemic, and who was dis- 
charged without honor because of diseases not contracted in line of duty; a claimant 
who lost his leg as the result of lying in a completely intoxicated condition along the 
line of a street car. In justice to Congress, it might be added that the bill contained 
hundreds of items, and was designed for claimants unable to comply with the general 
laws. The bill was referred back to the committee for more careful consideration. 
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house for the form in which the bill pased.”” Partisan accusations of this 
sort resulted if the President tried to work unobtrusively to attain his 
ends, yet he did not escape criticism if he publicly urged that Congress 
act upon certain measures. On many oceasions the opinion was expressed 
that the White House was attempting o place Congress in an unfavor- 
able light before the country. | | 

On May 31, the President, apparently thinking that his publie utter- 
ances and special messages had not s-fficed, addressed the Senate in 
person, telling that body in no uncertain terms how grave he thought the 
national situation and how urgent he considered immediate action to 
balance the budget. The effectiveness of this plea remains open to doubt. 
The Senate, in any event, was on tke point of voting upon the revenue 
bill. The repereussions in the legislative body were not altogether fortu- 
nate. While the President was hailed in some quarters for his rebuke to 
Congress and a flood of congratulatory t2legrams poured into the Execu- 
tive Offices, the views expressed in the :enate were far from laudatory. 
Senator Harrison was particularly caustic: ‘‘Some of the press go 80 
far as to give the impression that the Pzul Revere ride of the President 
yesterday to this chamber bludgeoned tk: Senate into the passage of the 
revenue bill, and that if it had not been for that. sensational and historic 
ride perhaps we would still be here corsidering the revenue bill’? The 
next day, the President made an importent statement to the press repeat- 
ing his plea for economy and revenue lezislation to balance the budget. 
“This is not a controversy between the Pr2sident and Congress or its mem- 
bers. It is an issue of the people against dalays and destructive legislation 
which impair the credit of the United States.’’ 

The conflict between executive and leg_slature could not be thus easily 
turned aside. The fact remained that friction was bound to be persistent 
where party alignment was so close and where both sides, while asserting 
political neutrality in the face of an ecc1omic crisis, were yet ever con- 
scious of the political battle impending -n the next election. With each 
side suspicious that the other would attempt to claim the eredit for what 
Congress accomplished, unified leadership in a bi-partisan program of 
reconstruction was well-nigh defeated at the start. There was always the: 
danger that over-zealous supporters and party leaders would turn a 
presidential victory to partisan account. When stung by the rebukes of 
Mr. Hoover, Democrats in Congress w=re not loath to stata that the 
President had opened his campaign for teélection. Early in the session, 
Speaker Garner had stated: ‘‘We, too, have our ideas as to how to effect 
improvements and economies in the national administration. If the 
President is sincerely desirous of such inprovement, there is no reason 
why we should not act together. If he did that, he would codperate; 
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what he seeks instead is to dictate, and nobody can dictate to the Demo- 
cratic group in Congress.” Tne Speaker later demonstrated in his own 
experience the truth of this last statement. Difficulties came in this Con- 
gress not so much from want of leadership as for lack of followers. __ 

Pressure Groups. Because of the very nature of the problems con- 
fronting Congress at this session, pressure groups were particularly 
active. Taxation and tariff legislation, of cotrse, brought many inter- 
ested persons to the capital seeking favors or protection and stimulated 
increased effort on the part of groups already there. Business men found 
their concerns closely affected ; the agricultural organizations urged their 
views of farm relief and taxation; organized, labor had much to say. 
In Senator Glass’s opinion, the bankers had too much to say. He ‘called 
the attention of the Senate to the concerted propaganda which was 
going on against his measure H. R. 4115. The senator stated: ‘‘Here 
are people who confessedly have not read the provisions of the bill and 
who do not understand the measure, wiring all over the country sug- 
gesting that the banking associations of the respective states wire to 
their senators in opposition to a bill, the precise meaning of which they 
do not yet comprehend.” It was the relief and economy programs that 
perhaps stirred up special groups and sections more than any other kind 
of legislation. Senator Fess stated that examination of a senator’s mail 
showed the difficulties in the situation. Two types of letters came in, he 
explained, all of them favoring balancing the budget, but one type pro- 
. testing against cutting down appropriations of benefit to them and the 
other objecting to a tax on their particular commodity. One representa- 
tive, who had received more than 800 telegrams protesting the abolition 
of the vocational educationa! schools and reductions of federal salaries, 
said an unofficial count had convinced him that 10,000 telegrams on this 
matter had flooded the House from all parts of the country. Other con- 
gressmen had similar stories to tell. Legislators found themselves in an 
embarrassing predicament. Whereas in normal times they could count 
upon the general apathy of the voter to condone the palliatives given 
to active minority groups demanding favors, in the face of the enormous 
deficit they feared arousing the taxpayers. Representative McDuffle re- 
minded his colleagues: ‘‘We live here in Washington in this keyed-up 
atmosphere and under pressure. We are surrounded by lobbyists of this 
minority and that minority... . The people back home are going to 
speak to the next Congress in no uncertain terms... . In the next Con- 
gress, you will see here the representatives of the taxpayers who will urge 
their cause before Congress. The great unorganized majority are going 
to organize; they will speak and in no uncertain terms. Let us not forget 
them today.” 
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Along with this thought of the impend ng election went the recognized 
need of balancing the budget. Under tze scourge of the President’s rep- 
rimands for delay and eqnivocation, Congress felt impelled to resist 
the pressure from special interests anc © appear to advantage before a 
critical general public. Yet, despite all this, the economy program suffered 
from the concessions made to various Cincrities; the tariff provisions in 
the tax bill revealed group demands; anc the relief bill as first reported 
was, many thought, unduly favorable = certain localities. Some groups 
actively lobbied for relief; others protet:c taxation. ‘The weekly radio 
broadcasts by the spokesmen and errari boys for big business and con- 
centrated wealth have brought to each senator’s desk during the winter 
letters upon letters protesting against sovernment expenditures and de- 
manding economy and tax reductions,’” cne senator stated. The absence 
of forehanded and aggressive leaderskip from either party chiefs or 
the President made it that much more cifficult for legislators to resist 
pressure by presenting a united front. D2 May 20, Senator Wheeler in- 


‘ troduced S. Res. 215 calling attention t the charges of lobbying ac- — 


tivity that had been going about and demanding an investigation. Refer- 
ences to ‘‘selfish interests’ were frequert during the session, and the 
President called public attention to ‘‘the ocust swarms of lobbyists who 
haunt the halls of Congress seeking selish privilege for special groups 
and sections of the country, misleadirg members as to the real views of 
the people by showers of propaganda.”’ 

Special Presidential Message and Benking Legislation. In a special 
message to Congress on January 4, Mr. Soover stated that ‘‘the para- 
mount importance of constructive action*’ was even more apparent 
than when he first called upon Congres: :n December. Likening the de- 
pression to a great war, he called for a =rited effort to better conditions 
and outlined the measures demanding =arly attention. Definite recom- 
mendations were accordingly put forward which, the President said, had 
` been ‘‘largely developed in consultation wich leading men of both parties, 
of agriculture, of labor, of banking, ari cf industry.” The following 
subjects were cited: (1) the creation of a reconstruction finance cor- 
poration; (2) strengthening the federal lard bank system; (8) establish- 
ing a svstem of home loan discount banks; (4) enlarging the discount 
facilities of the federal reserve banks tz take care of emergencies and 
developing a plan to relieve distress of snzll depositors in closed banks; 
(5) revision of the laws relating to tramszcrtation as suggested by the 
Interstate Commerce Commission; (6) revision of the banking laws 
better to safeguard depositors; (7) restoration of publie confidence 
through measures to balance the budget. 

The President set forth a large task in these proposals and one that 


~~ 
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oceupied Congress, not only in the weeks immediately following, but 
likewise well into July, long past the time when it was anticipated that 
the session would close. To consider the outcome ot these specific recom- 
mendations is to note some of the most important work undertaken dur- 
ing the session. The subjects listed in the message were disposed of in 
the course of the session, as follows: 


(1) The passage of the law instituting the Reconstruction Fimance 
Corporation was expedited by the introduction of similar bills in both 
chambers, where various amendments were added. The conferees’ re- 
ports were accepted by both houses on January 22, and the bill (H. R. 
7360) was signed the same day (Public No. 2). 

(2) A bill (H. R. 6172) providing $125,000,000 additional capital to 
the federal land banks, of which amount $25,000,000 was specified for 
extending credit to loans based on mortgages from these land banks, was 
approved January 23 (Public No. 8). 

(3) Another important credit measure became law on July 22 when 
the President approved the Home Loan Bank Bill (H.R. 12280, Publie 
No. 304). He explained the act m part as follows: ‘‘Its purpose is to 
establish a series of discount banks for home mortgages, performing a 
function for home owners somewhat similar to that performed in the 
‘commercial field by the federal reserve banks through their’ discount 
facilities. There are to be eight or twelve such banks established in dif- 
ferent parts of the country with a total capital of $125,000,000 to be 
initially subscribed by the Reconstruction Finance Corporation.’’ 

(4) Credit expansion was provided for, notably in the Glass-Steagall 
bill (H. R. 9203). The measure was handled in expeditious fashion, be- 
ing voted in the House under a suspension of the rules and passed by 
350 to 15 on February 15. The Senate approved the measure without a 
‘record vote on February 19 (Public No. 44). In signing the bill eight 
days later, the President commended Congress for the ‘‘fine spirit of 
patriotic non-partisanship shown,’’ and referred to the bill as a ‘‘national 
defense measure.” The Glass-Steagall bill permits the federal reserve 
banks to use direct obligations of the United States government as col- 
lateral for federal reserve notes, thus releasing gold for other purposes. 
The federal reserve banks are also empowered to make advances to member 
banks on paper which was previously ineligible for discount. In brief, 
the bill amends the federal reserve law so as to provide for an expansion 
of credit facilities. Provisions for strengthening the federal intermediate 
, credit banks were adopted in S. 2409 (Public No. 138, approved May 19, 
. 1932). This act authorized federal reserve banks to discount notes pay- 
- able to'and bearing the endorsement of any federal intermediate eredit 
bank covering loans made by that bank. 
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(5) The House Committee on Interssate and Foreign Commerce re- 
ported two important measures on ral'reads which were not acted upon 
further. H. R. 11643 amended the secton of the Interstate Commerce 
Act which covers consolidation and control of interstate carriers; H. R. 
11677 amended the section of the aci 2s regards recapture, valuation, 
rates, and holding companies. The bills were reported May 19 and May 7, 
respectively, though no efforts were rade to bring the proposals to a 
vote. 

(6) Two other important banking Hills considered were the Glass 
bill (S. 4115), designed to provide for ‘ safer and more effective use of 
the assets of the federal reserve banks and of national banking associa- 
tions, to regulate Inter-bank control, ar1 to prevent the undue diversion 
of funds into speculative operations,’’ aac the Steagall bill (H. R. 11362), 
intended to ‘‘amend the national bank rg act and the Federal Reserve 
Act and to provide a guaranty fund for depositors in banks.’’ The first 
bill did not get beyond the committee stave, while the second passed the 
House and was referred to the Senate Dommittee on Banking and Cur- 
rency. The so-called Goldsborough bill ‘A. R. 11499) would amend the 
Federal Reserve Act by ‘charging ths Federal Reserve Board with the 
duty of restoring and maintaining the pı~chasing power of the dollar, as 
ascertained by the Department of Lazar in the wholesale commodity 
markets 1921-29, by controlling through the federal reserve system the 
volume of credit and currency. The bill was reported favorably by the 
Committee on Banking and Currency, passed the House, on May 2, by 289 
yeas to 60 nays under a suspension of the rules, and was debated in the 
Senate. l 

While important in themselves, and egnificant from the viewpoint of 
economics and fiduciary policy, the enaetment or consideration of these 
particular measures providing for ered=t expansion or banking reform 
did not stir up the political forces that were aroused by the problem of 
balancing the budget. The President explained in his budget message 
of December 9 that the deficit for the fEcal year 1931 was $902,000,000, 
that the estimated deficit for 1932 wes $2,123,000,000 and for 1933 
$1,417,000,000, bringing the total to a formidable $4,442,000,000. The 
problem, then, was to increase taxation, əffect economies, and yet pro- 
vide enormous sums to relieve the natior-wide distress. It was to this 
economic paradox that Congress and the President addressed their ener- 
gies. | 

Economy and Reorganization. ‘‘Only appropriations for what is ab- 
solutely necessary will be made. We will Fave to cut the federal govern- 
ment expenses,’’ Speaker Garner declared January 16), following a con- 
ference with the President. Minority Leader Snell concurred. The Senate 
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adopted a resolution (S. Res. 120), on January 15, that the Committee on 
Appropriations reduce all estimates in the budget as far as consistent 
with governmental commitments and financial conditions. 

An interesting move in this direction was taken on February 16 
when H. Res. 147 was introduced creating a committee of five mem- 
bers to investigate what, if any, federal bureaus might be abolished, ` 
restricted in activity, or consolidated. The next day, the President, in a 
special message, strongly urged that in the interest of economy and 
efficiency a gradual but thoroughgoing scheme of reorganization be au- 
thorized. He recommended adoption of the principle that executive and 
administrative activities be placed under single-headed responsibility, and 
that advisory, regulatory, and quasi-judicial functions be performed by 
boards and commissions. Citing specific changes that should be made and 
new offices created, he suggested that the authority for such reorganiza- 
tion be lodged directly in the hands of the Chief Executive. He stated: 
‘‘Proposals to the Congress of detailed plans for the reorganization of 
the many different bureaus and independent agencies have always proved 
in the past to be a signal for the mobilization of opposition from all 
quarters, which has destroyed the possibility of constructive action. There 
is little hope for success in this task unless it is placed in the hands of 
some one responsible for it, with authcrity and direction to act.’’ H. Res. 
151 was adopted February 23 creating a committee to investigate, in 
coöperation with the standing committees on appropriations and ex- 
penditures in the executive departments, and to make recommendations on 
reorganization to the House. 

There was some feeling in the Bouss that the President was trying 
to take to himself credit for improving conditions, and considerable 
rivalry between the executive and legislative branches became evident. 
On March 8, for example, the President declared in a public statement 
that the ‘‘whole of the administrative officials are codperating with the 
Special Economy Committee appointed by the House of Representatives, 
that little room was left for further reduction in expenses by adminis- 
trative officials, and that further economies demanded legislative ac- 
tion.’’ This assertion was taken by Chairman Byrns of the House Com- 
mittee on Appropriations as an attempt on the part of the President to 
‘assume credit in advance for eny economies that the committee may 
bring about as a result of the investigation it is now making.” It was 
stated that administrative officials had volunteered very few suggestions, 
and that the President himself had failed to make definite proposals. This 
charge was reiterated when, about a month later, the President recom- 
mended that a board be formed to coürdinate the work in the House and 
Senate with that of-the administration toward economy and reorganiza- 
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tion, to the end that a national prograr DË economy be framed for legis- 
lative action. Mr. Hoover stated: ‘‘ Any program of legislation for funda- 
mental changes in the laws affecting redustion of government expen- 
ditures involves a very large amount -Ë detailed research and detailed 
consideration. . . . The development =f such a program requires the 
closest coöperation between the execulive and legislative branches of 
the government. Ij is most desirable tkaz such a program shall be pre- 
sented on an entirely non-partisan basis, o2 which we all take our measure 
of responsibility.” Senator Robinson zaw in the President’s proposal 
an effort to make a budgetary body out sf Congress by shifting his re- 
sponsibility. ‘‘He is asking a mixed commission to perform duties that 
are his,’’ said the Democratic leader. ‘‘It appears to me,’’ tha President 
said in his message, ‘‘that with four d=fsrent agencies of the Congress 
at work on the problem, operating indevendently with the different de- 
partments, the time which has already elepsed dnd the short time avail- 
. able to us before the beginning of the fiseel year all point to the absolute 
necessity of better organized unity of =fwrt in all the branches of the 
government primarily concerned with the problem.” It was with a 
distinct tone of asperity that the Howse leaders responded. Demands 
were made for definite proposals from *h2 President, while his motives 
in making public appeals were suspect. léeZerring to the President’s mes- 
sage, Chairman Byrns of the Appropriations Committee stated: ‘‘It is 
time to quit talking and quit trying ta flay polities with reference to 
these appropriations and get down to bre=iness.’’ The press took the view 
that the President’s message, in calling tle attention of the country to 
the delay in Congress, would force that body, under pressure of public 
sentiment, to abandon partisan consideraiicns and enact the needed legis- 
lation. - 

As a matter of fact, after weeks of consultation and discussion had 
elapsed, little or nothing was agreed vm. Generalities and recrimi- 
nations filled the air. The specific guidane sought from the White House 
had not appeared. Finally, Democratic S=rator Byrns of South Carolina 
presented a resolution in effect challengir> the President to indicate the 
course to be pursued. The next day, Presidnt Hoover invited the Econ- 
omy Committee to meet at the White Hcase with a view to preparing a 
definite, comprehensive bill setting forth € national economic program. 
An all-day conference resulted between the committee and administra- 
` tive officials. Besides the President, the Secretary of the Treesury, the 
Postmaster-General, the Secretary of the Interior, and the Director of 
the Budget attended. In view of the progress made, another meeting 
was held on March 13. 

The President regarded this procedure as particularly suited to map- 
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ping out a general program of legislative action. In effect, it reduced the 
work of the Appropriations Committee to a place of minor importance 
and was intended to bring about a closer understanding between legisla- 
tors and administrative officials. Nevertheless, it did not guarantee agree- 
. ment. The committee rejected the President’s furlough plan for federal 
employees in favor of an outright pay cut of eleven per cent, with exemp- 
tion of $1,000 incomes, although it followed his lead on other points. 
Most important, perhaps, was its acceptance of a compromise scheme 
whereby conditional blanket authority was given the President to effect 
reorganization, subject to the approval of Congress. All the proposals 
for economy were combined in a general omnibus bill which, under a 
special rule, was made an amendment to the pending legislative appro- 
priation bill. Provision was likewise made for presenting a limited num- 
ber of amendments. The bill was debated at length and materially altered 
before passing on to the Senate. The recommendations of the President 
and the Economy Committee were overridden and the bill slashed. As 
reported to the House, the measure was expected to provide for a re- 
trenchment in federal expenditures of about $200,000,000; as received 
by the Senate committee, this estimate was reduced to $40,000,000. A 
special sub-committee of three Republicans and three Democrats was 
_ appointed to consider the measure with all possible speed. They met in 
conference with the President, and afterwards with the members of the 
special House Economy Committee. The recommendations of the com- 
mittee served as the starting points for prolonged debate, which was 
finally concluded when the bill passed the Senate June 8 carrying the 
provision for the furlough plan previously rejected by the House. In 
conference committee, this provision was finally accepted by the lower 
_ chamber. The bill (H. R. 11267) was sent to the President, who approved 
it on June 30. Despite the extraordinary arrangements made for con- 
ferring and reconciling differences, the bill, in the course of its’ pas- 
sage, was revised four times. It was rewritten on the floor of the House, 
altered in the Senate committee, changed in the Senate, and further re- 
vised in conference. As to the amount of savings actually provided, 
estimates vary from $150,000,000 to $180,000,000. The core of the econ- 
omy lies in the reduction of the government pay-roll and in the retrench- 
ment to be effected through codrdination, consolidation, or regrouping 
of the administrative agencies of the government. It is this item which 
perhaps gives the act any lasting significance. The act states in part: 
‘*In order to further reduce expenditures, and increase efficiency im 
government, it is declared to be the policy of Congress (a) to group, 
coordinate, and consolidate executive and administrative agencies of the 
government as nearly as may be according to major purpose; (b) to re- 
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duce the number of such agencies by consolidating those having similar 
functions under a single head; (c) to 2 iminate overlapping and dupli- 
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cation of effort; (d) to segregate regulatccy agencies and functions from 
those of an administrative character.’’ It is further provided that when 
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the President makes an executive order under the provisions of this act, 
such order shall not become effective until after the expiration of sixty 
calendar days unless Congress approves it in the interim. 

Taxation. The hearings before the Committee on Ways and Means got 
under way on January 13, when the Treasury Department submitted 
its program. An increase in income rates and a selective sales tax were 
suggested. Scores of persons were heard until February 5, after which 
meetings in executive session were held almost daily to frame the 
60,000-word tax bill. Fhe committee had made some concessions to those 
threatening opposition (as, for example, the import tariff on oil de- 
manded by the members from the oil-producing sections of the West). 
No minority opposition group appeared on the committee, and Acting 
Chairman Crisp anticipated no extended discussion in the House. “I 
know of only two members who favor the bill whole-heartedly,” Floor 
Leader Rainey stated; ‘‘ At the same time, I have no doubt whatever of 
its passage.’’ Representative Snell agreed. But when debate got under 
way on March 10, a coalition of rebellious. Democrats and Republicans 
quickly arose to criticize the sales tax provision. Rallying under the 
leadership of LaGuardia of New York, the ‘‘allied Progressives’’ pro- 
posed reviving the war-time surtaxes on wealth as a substitute measure 
for the sales tax. Said Mr. Fuller: ‘We are willing to codperate. We are 
willing to balance the budget. But we are not willing to balance the 
budget by going out and conscripting the wealth of the poor people of 
this country. If anybody is conscripted, it should be those who are in a 
‘position to carry the burden.” A surtax of almost the war-time level, 
proposed by Representative Swing of California, was voted, on March 18, 
by 153 to 87. Party control was gone. Undisciplined party members defy- 
ing leadership in-a presidential election year did not presage well for the 
coming campaign. With opposition to the sales tax coming mostly from 
the Democratic side, John J. Raskob, chairman of the Democratic Na- 
tional Committee, and Jouett Shouse, executive committee chairman, is- 
sued a plea from party headquarters calling for unity, but to little avail. 
On March 16, a group of some fifty Democrats met in conference to or- 
ganize an opposition bloc, while the allied Progressives under LaGuardia 
in caucus resolved to force the whole tax measure back into committee. 
Hoping that opponents would talk themselves out and then come around 
to support of the measure, the leaders let the debate continue. On March 
19, Acting Chairman Crisp of the Committee on Ways and Means pro- 
posed that the House adjourn for a few days, suggesting that ‘‘it would 
do us all good to have an opportunity to cool off and think.’’ Said Rep- 
resentative Rainey, the Democratic floor leader: ‘‘This House at the 
present time is a runaway House.” 
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The pause, however, served merely tz -efresh the foes of the tax bill. 
They returned to the fray with renewed vigor, voted to increase the estate 
tax rates, and finally on March 24 strack from the revenue bill, by a 
vote of 223 to 153, the hated sales tax. To the sound of rebellious yells 
and cheering, the bipartisan bloc, led by LaGuardia and by Doughton of 
North Carolina, demonstrated how tenuous was the hold of the bipartisan’ 
leadership supporting the committee’s Hill. The appearance of this bloc 
created a situation in the House compar=tle to that in the Senate, where 
a group of insurgent Republicans has lcag rendered uncertain any pro- 
gram sponsored by the elected party leacars. In the House, the insurgents 
seemed to prefer the rôle of critics to ihe responsibility of leadership. 
They rejected with emphatic cries of ‘‘no"’ the offer of Crisp to surren- 
der the task of framing the tax measure. With Democratic leadership 
gone for the time, Mr. Snell, after conferring with the President, took 
the view that the problem must be met by the Democrats. ‘‘The next move 
is up to them,’’ he was quoted in the press as declaring. ‘‘They have been 
criticizing the way we have run the Housz for the past dozen years. Now 
this is their baby. I’m in favor of sitticg back and waiting their next 
move.’’ At a caucus held March 18, the House Republicans were reported 
so widely split that they agreed not to atempt a vote on whether to sup- 
port the manufacturers’ sales tax. Condii:ams seemed chaotic indeed. 

At this juncture, his colleagues indiceted clearly to Speaker Garner 
that they expected him to save the revenus bill. He had been eriticized 
for not taking a definite stand with regard to the sales tax and for not 
defending directly the proposals of the Ways and Means Committee. 
The challenge was forthright, and was mel by the Speaker in a direct and 
‘simple manner. Addressing the House quietly yet forcefully, he earnestly 
appealed for united action in passing the zax bill and requested all those 
willing to codperate in balancing the budget to rise in their places. 
The members rising and applauding, he zontinued: ‘‘Now if you do 
not mind, those who do not want to balance the budget can rise in 
their seats.’’ No one arose. Through tkis speech the Speaker, as subse- 
quent events proved, regained some measure of control. The original sur- 
tax rates were replaced, although the 2.25 per cent sales tax stricken out 
by the Doughton amendment was not successfully reintroduced. On 
March 26, the work of the committee was threatened again, when efforts 
were made to introduce tariff amendments into the tax bill. Said Repre- 
sentative Blanton: ‘‘The Democratic party here is not composed merely 
of the majority leader and one or two genf-emen on the Ways and Means 
Committee. Every Democrat has equal rèhts, equal standing—he does 
his own thinking and votes his own judgment. He is not led like a sheep.” 
The leaders literally pleaded that the tax bill be left free of tariff pro- 
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visions, and their wishes finally prevailed. The bill passed the House on 
April 1, and was reported on the floor of the Senate on May 9. Here 
the tariff problem arose again. Deaf to the pleas of the leaders for ex- 
peditious consideration, tariff log-rolling on oil, lumber, coal, and copper 
delayed action. By the end of May, the situation in the Senate recalled 
the chaos in the House two months earlier. With the revenue bill thus 
pending, the economy program also remained to be enacted before the 
‘budget could be balanced. It was then that President Hoover, believing 
an emergency demanding immediate action had developed, appeared be- 
fore the Senate in person and called for the early completion of the 
fiscal program. The tax bill passed the Senate the same day, May 31, by 
a vote of 72 to 11; whereupon adjustment of differences through confer- 
ence committee was undertaken. The Revenue Act of 1932 (H. R. 10236) 
in its final form was signed by the President on June 6. 

Relief. The relief proposals which were recommended in the President’s 
message of January 4 were advanced in the course of the session, but it 
was thought that the situation, which seemed to be growing worse, re- 
quired more drastic measures. Senator LaFollette, for one, advocated 
more extensive and direct aid. Stating that $2,160,000,000 had been pro- 
vided for those owning securities and property, he pleaded in the Senate, 
on February 1, that relief to the hungry and destitute be provided. He 
urged that the federal government contribute funds to the local govern- 
ments when ‘their resources proved inadequate and introduced the La- 
Follette-Costigan bill (S. 30451 for aid to the unemployed. Senator 
Robinson of Arkansas, not to be outdone by the senator from Wisconsin, 
offered a substitute proposal doubling the original appropriation by 
including in the bill a provision to provide jobs by supplying millions 
to be’ spent for road-building without requiring the states to match 
the federal funds Federal aid through a road-building program was 
seriously considered, and the amendment embodying such a plan, spon- 
sored by Senators Walsh (Mont.), Bulkley, and Black, was not rejected. 
until February 15, by a vote of 48 to 31. The original bill was defeated 
the next day by 48 (27 Democrats, 21 Republicans) to 35 (19 Democrats, 
15 Republicans), 18 not voting. Apparently, agreement upon acceptable | 
amendments was impossible. Moreover, objection was raised tothe ad- 
ministrative features of the act, which, it was argued, centralized too 
much control in the federal authorities. It was likewise intimated that 
the measure did not have the approval of the President. 

H. R. 8088, the companion bill of the LaFollette-Costigan bill, was 
reported favorably on February 19 by the House Committee on Labor. 
Of the original bill, only the enacting clause remained, the committee 
having rewritten the measure so as to provide for loans to the states to 
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be made upon application to the Secretary of the Treasury by the gover- 
nor of the state, Repayment of these lours was guaranteed by allowing 
deduction from grants-in-aid that migai be made under the Federal 
Highway Act. By the end of the month zhe Senate Committee on Manu- 
factures reported favorably a measure (3 3696) with provisions similar 
to this House bill. These committee rencrts were not acted upon. On 
February 27, however, under a special rale limiting debate to two hours 
‘ and restricting amendment, H. R. 9642 was considered by the Com- 
mittee of the Whole, reported back, ari adopted by 205 to 109 (117 
not voting). This bill provided abort €2&2,000,000 to be loaned to the 
states for road-building in order to give =mergency unemployment relief. 
This whole problem of direct relief resuHed in much debate, but in little 
concerted action. Of the several bills prodesed, none was enacted at this 
time. There seemed to be a general opinion that the federal government 
should take action, but no agreement a= to the form which should be 
applied. In his objection to appropriaticrs for relief through highway 
construction, Senator Bingham pointed <tt that eighty per cent of the 
burden would fall upon ten states which would receive only thirty per 
cent of the funds. Much of the support seamed to come from the western’ 
senators. 

With taxation absorbing the attention of the House in March, and with 
the economy program to the fore in Aprl. it was only in May that the 
leaders turned to a direct consideration cf emergency relief for destitu- 
tion and unemployment. On May 12, in ezrsultation at the White House 
with administrative officials and the majority and minority leaders of 
the Senate, the President discussed possite relief legislation with a view 
to expediting non-partisan action. Speaker Garner predicted the same 
day that Congress would consider unem-=l>yment relief before the ses- 
sion closed; one week later, he made pre his plan. The Democratic 
caucus, meeting May 26, approved his pzoject. His program called for 
the authorization of $100,000,000 to be used by the President in relieving 
distress, $1,000,000,000 to be added to the eapital of the Reconstruction 
Finance Corporation for making loans = stimulate employment, and 
$1,000,000,000 to be raised by a bond issue for the construction of public 
buildings, harbor improvements, ete. Thiz >roposal, embodied in H. R. 
12353, was formally introduced by Majc:ity Floor Leader Rainey on 
May 9. It occasioned perhaps the strongest s:atement which has emanated 
from the White House in a long time. ‘‘Th:3 is not unemployment relief,” 
Mr. Hoover declared. ‘‘It is the most giga-tic pork barrel ever proposed 
to the American Congress. It is an unexarpled raid on the public treas- 
ury.’’ The scheme for public works, the President suggested, was designed 
to win votes ‘‘back home.’’ ‘‘It is apparen:ly expected that the eupidity- 


870 THE AMERICAN POLITICAL SCIENCE REVIEW 


of these towns and sections will demand that their congressmen and sena- 
tors vote for this bill or threaten to penalize them if they fail to join in 
this squandering of money.’’ 

On June 7, by a roll-call vote of 215 ayes to 182 nays, the House passed 
H. R, 12445. A special rule giving the bill priority was adopted; debate 
was restricted to three hours; amendments were permitted only from 
the Committee on Ways and Means; and the bill, granting billions for 
destitution relief, was put through. The party was tightening its control. 
Representative Bankhead, ranking majority member of the Rules Com- 
mittee, in calling up the special rule, admitted it to be ‘‘strong armed and 
drastic.’’ Minority Floor Leader Snell, in opposing the rule, said: ‘‘ This 
rule goes further in limiting and hog-tying members of the House than 
any I have ever seen.” Why. he asked, did not the majority party bring 
in a strict rule for the consideration of the tax bill? The answer was not 
far to seek. The majority party apparently saw little political gain by as- 
serting its power and assuming the onus of increasing taxes, 

In the debate on the terms of the relief bill itself, echoes of the Presi- 
dent’s ‘‘pork barrel’’ denunciation recurred. It was pointed out that on 
June 6 the revenue bill designed to balance the budget was approved; 
now, on June 7, the balance was being disturbed by unwise expenditures. 
Opponents suggested as a substitute the Hawley bill (H. R. 12409) con- 
taining the President’s proposals for relief which, it was claimed, did not 
endanger the budget. The partisan alignment was indicated by the 
minority report of the Committee on Ways and Means, which was 
unanimous in urging the Hawley measure. l 

If disagreement between the parties in the House was clear-cut, diver- 
gence between the House and Senate was quite as emphatic. The second 
chamber welcomed the bill by cutting out everything but the enacting 
clause and substituting the provisions of the so-called Wagner bill (S. 
_ 4755). Broadened by the addition of some of the nearly two-score amend- 
ments offered, the bill passed the Senate on June 23 without a record 
vote. Although both House and Senate measures as passed carried the same 
total, $2,800,000,000, they differed as to the allocation of the funds and 
the manner in which these were to be raised. Prolonged cogitations on the 
part of the conference committee delayed action until July 5. At this 
point, the President intervened and invited the conferees to the White 
House. Learning that they were about to report provisions with which 
he was in disagreement, he thus attempted. to forestall action. The Chief 
Executive explained that he would veto the measure unless changed in 
some of its provisions. Unable to come to terms, the conference was con- 
tinued on July 6 while the House waited. 

This unusual and very direct ‘‘interference’’ with the process of - 
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legislation on the part of the Executive was thus commented upon by : 
Speaker Garner: ‘‘It has not been custorary since I have been a member 
of Congress for the President to summon members of both parties to 
discuss legislation, but when the Presid=nt of the United States invites 
members of the House to the executive offe2 for the purpose of discussing 
the welfare of the Union, I do not se bow it is possible that we could 
refuse. However, I do-not want to say tiat it is the best custom. And I 
do not think that it is quite in keepinz with the Constitution or the 
thought of the makers of the Constitution as to the relation of the execu- 
tive and legislative branches of the government for the President of the 
United States to wait until a conference report is completed, and has 
been signed by members of the conference, to secure a copy of it and 
before that conference report is filed în te House of Representatives, to 
summon them to the executive office for iae purpose of telling them how 
to correct their work. It ought not to exist, and I on this floor protest 
against it.” 

The prolonged conference came te nathing, although Snell insisted 
that the issue was one, not between the President and Congress, but 
rather between the President and the Speaker. The House followed its 
leader in passing his bill on July 7 by a rote of 202 to 157. The Senate, 
on July 9, accepted the conference report by 43 to 31. The President 
responded with a strong veto message. ‘‘This proposal,” he stated, 
‘‘violates every sound principle of publia firance and of government.”’ 
Expressing his willingness to accept pcrtions of the bill as in accord with 
his recommendations for relief presented to the Senate on May 31, he 
reiterated his staunch opposition to the broad authority granted the 
Reconstruction Finance Corporation to mzke loans. In his veto message, 
the Chief Executive wrote: ‘‘On the.31st af May, I addressed the Senate 
. recommending further definite and large=cals measures to aid in relief 
of distress and unemployment. These praposals were made after dis- 
cussion with leaders of both political partie in Congress, and in endeavor 
to secure united non-partisan action. My rajcr objection to the measure 
as now formulated lies in the inclusicn of an extraordinary extension 
of authority to the Reconstruction Finence Corporation to make loans to 
individuals, to trusts, estates, partnerships, corporations (public or quasi- 
public or private), to associations, Joint-stzex companies, ete.” 

No time was lost in debating the message. The Committee on Ways and 
Means formulated a new relief bill to accord with the specific recom- 
mendations made by the President. A spexial rule for the bill limiting 
debate to forty minutes was accepted, and =n July 13 the bill was passed 
by 296 to 46. The two houses again disagreed in conference, the Senate 
finally giving way by acceding to the Houze’s demand for publicity for 
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all loans made under the terms of the act. With the last deadlock thus 
broken, thé measure went to thé President as the session closed, and on 
July 21 the bill (H. R. 9642) was signed (Public No. 302). 

In commenting on the completed measure, the President summarized 
its. main features as follows: (1) provision of $300,000,000 for temporary 
loans by the Reconstruction Finance Corporation in states unable to 
finance the relief of distress; (2) provision for $1,500,000,000 for loans 
by.the Corporation for reproductive construction work of publie charac- 
ter, on terms assuring repayment, and expected to result in employment _ 
for hundreds of thousands; and (3) a broadening of the powers of the 
Reconstruction Finance Corporation as to the nature of the loans it may 
make in assisting agriculture, resulting in an improvement of. the posi- 
tion of the farmer,.‘‘The obnoxious features which had been injected into 
the legislation from time to time by members of tae House of Representa- 
tives, and had so long delayed action, have been eliminated. The 
$100,000,000 charity feature has been abandoned. The pork-barrel infec- 
tion that the loans to the states for relief of distress should be based upon 
population instead of need has been eliminated, and also the sum of 
$1,300,000,000 non-productive public works ultimately payable by the 
taxpayer has been reduced to $322,000,000, of which about $120,000,000 
are advances to the states for highways and most of the balance is not 
to be expended if the necessities of the federal treasury prevent it.” 

Injunctions in Labor Disputes. The Norris-LaGuardia bill (H. R. 
5315), which passed the Senate on March 1 by a vote of 75 to 5 and the 
House on March 8 by a vote of 363 to 13, was signed by the President on 
March 23. This act (Public No. 65) forbids the issuance of injunctions in 
labor disputes without a full hearing and finding of fact, and then only 
when overt acts as set forth in the bill are committed. The right of labor 
to organize is recognized and the ‘‘yellow-dog’’ contract declared un- 
lawful. | 
_ Foreign Affairs. Seventeen treaties, conventions, and protocols with 
foreign nations were approved by the Senate during the recent. session 
as follows: treaties of friendship, commerce, and consular rights with 
Poland (signed June 15, 1931, ratified April 5, 1932) and Norway (signed 
Feb. 25, 1929, ratified April 5, 1932) ; a treaty of arbitration and con- 
cilation with Switzerland (signed Feb. 16, 1931, ratified April 29, 1932) ; 
a slight change in the treaty with Italy of May 5, 1913 (signed Sept. 23, 
1931, ratified June 18, 1932) ; extradition treaties with Greece (signéd 
May 6, 1931, ratified Feb. 19, 1932) and Great Britain (signed Dec. 22, 
1931, ratified Feb. 19, 1932) : a treaty of establishment and sojourn with. 
Turkey (signed Oct. 29, 1931, ratified May 3, 1932) ; a convention upon 
the limitation and regulation of drugs and narcotics (signed at Geneva 


4 


AMERICAN GOVERNMENT AND POLITICS 873 


by the U.S. and 43 other nations, Julz 13, 1931, ratified with reserva- 
tions March 31, 1932) ; a protocol relatitg to military obligations adopted 
at the Hague Conference for the Ccäification of International Law 
(signed April 12, 1930); a convention with Panama modifying the con- 
vention of June 6, 1924, relating to prevention of the smuggling of in- 
toxicating liquors between the two. co=ntries (signed March 14, 1932, 
ratified June 18, 1932); a multilateré. convention for the regulation 
of whaling (signed March 31, 1932, racified June 10, 1932); a conven- 
tion with France on double taxation (signed April 27, 1932, ratified 
June 15, 1932) ; a general inter-Americen arbitration treaty (signed by 
the U.S. and 20 American states Jan, 5 1929, ratified with two reserva- 
tions, Jan. 19, 1982); a convention oz maritime neutrality (adopted 
at the Sixth International Conference of American states at Havana, 
Feb. 20, 1928, ratified with one reservation Jan. 28, 1982); a conven- 
tion relating to consular agents (signed at the Havana Conference of 
American States, Feb. 20, 1928, ratified Jan. 22, 1932) ; an international 
convention relating to the treatment cf Drisoners of war (signed by the 
U.S. and 45 other nations at Geneva, Jaly 27, 1929, ratified Jan. 7, 
1932) ; and a similar convention on the condition of the sick and wounded 
in time of war (signed by the U.S. and 46 other nations, July 27, 1929, 
ratified Jan. 7, 1932). Protccols on the adherence of the United States 
to the Permanent Court of International Justice were submitted by the 
President, and reported favorably, but their consideration was postponed. 

Committee Investigations. Hearings hzld and investigations made by 
several committees, while not resulting in further action during the ses- 
sion, served perhaps to prepare the grouvadwork for important moves at 
some later time. Among. the projects tha- seem to promise something of 
`- significance are the hearings on the estakhshment of a national economic 
council, the inquiry concerning unemplorment insurance, and the recom- 
mendations regarding the regulation of czmpaign expenditures. 

A sub-committee of the Senate Commi-t2e on Manufactures of which 
Senator LaFollette is chairman conducted hearings from October 22, 1931, 
to December 19, 1931, on S. 6215 (71st Congress), a bill to establish an 
economic council for national planning. Many pages of testimony were 
heard; but though a bill ($. 2390) was introduced, the report of the 
committee was not brought formally to the attention of the Senate. 

Pursuant to Senate Resolution 483, establishing a select committee to 
investigate unemployment insurance sysiems (71st Congress), Senator 
Hebert submitted a report (S. Rept. 964) on June 30, 1932. As the 
minority member of the committee, Seracor Wagner submitted his indi- 
vidual views (S. Rept. 629) on May 2. He is reported to favor general 
compulsory insurance, although the other members of the committee op- 
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pose federal participation to any extent beyond permitting tax exemp- 
tion for funds set up by industry for unemployment insurance. ». 
On December 21, Senator Nye submitted a report (No. 20). from the -> 
Select Committee on Senatorial Campaign Expenditures pursuant to 
Senate Resolution 215 of the preceding Congress. This committee, after 
conducting an investigation extending into eighteen states and publicly 
examining 408 witnesses, drew up a report pointing out the defects in 
‘the existing law, i.e., the Corrupt Practices Act of 1925. A bill (S. 2316) 
based upon a draft prepared by Professor James K. Pollock was referred 
to the Committee on the Judiciary. The bill provides for a joint committee 
on elections, composed of five members from the House and five from the 
Senate, to receive the reports and other data required to be submitted, 
and likewise requires all candidates for election to federal office to have 
an authorized agent to supervise campaign contributions. The purpose 
of the bill is primarily to fix responsibility for expenditures and to re- 
quire the filing of accurate and complete reports.!° i 
E, PENDLETON HERRING 
Harvard University.. 


*The official résumé of the work of the session, as reported in the final calendar 
of the House of Representatives, is in parts as follows: 

The 962 bills and resolutions which became law classify as follows: 598 House 
bills, 28 House joint resolutions, 821 Senate bills, and 15 Senate joint resolutions. 

Of the 166 Senate bills and 15 Senate joint resolutions which became law, 82 bills 
and 4 joint resolutions were enacted in lieu of an equal number of House bills. and 
House joint resolutions, respectively, which had been reported from committees and 
were laid on the table to facilitate the enactment of the legislation. 

Exclusive of bills vetoed and the proposed amendment to the Constitution, the 
House passed, 216 House bills (including two omnibus pension bills containing 1,488 
bills; a total of 1,702 bills) and four House joint resolutions, and one Senate bill 
which did not become law. l 

There were introduced in the Senete 4,986 bills, 219 joint resolutions, 35 con- 
current resolutions, ‘and 281 simple resolutions. The Senate passed 525 Senate bills 
and 47 Senate joint resolutions. The Senate committees made 1,002 reports. 

Exclusive of bills vetoed and the proposed amendment to the Constitution, the 
Senate passed 355 Senate bills and 81 Senate joint resolutions which did not become 
law. Of these, one bill was indesinitely postponed in the House; 123 Senate bills and 
5 Senate joint resolutions are pending on House calendars; and 170 Senate bills and 
20 Senate joint resolutions are pending in House committees, One Senate joint resolu- 
tion was recommitted to committee in the House, 
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Effects of the Growth of Adrrinistrative Law upon Traditional 
Anglo-American Legal Theories and Practices. The development of 
Anglo-American law has been greatly imfaenced by certain theories and 
doctrines which have directed and conditioned the evolution of adminis- 
trative law. Foremost among these are =ke political and legal theory of 
the separation of governmental powers srd a juridical doctrine relating 
to the nature and scope of law itself. Brieffy, the theory of the separation 
. of powers, which is commonly announced as a fundamental principle of 
. American constitutional law, and is im-l:cit in some phases of English 
law, is to the effect that laws are made by the legislature, executed by 
the executive, and interpreted and applied by the courts. As a correlative 
of this doctrine, it is understood as essentiel that none of these depart- 
ments may delegate powers which prope-fy belong to it to either of the 
other departments, in order that, as the Massachusetts constitution ex- 
presses it, ‘‘there shall be a government of laws and not of men.”’ 

The juridical doctrine referred to is or which has profoundly affected . 
legal thinking in all Anglo-American jur_sdictions. According to it, that 
is law which is juridically permissible; <r as it is commonly expressed, 
law is comprised'of those rules which are accepted and applied by the 
courts. In the language of such eminent interpreters of legal thought as 
Justice Holmes and Judge Salmond, lev is a prediction of what the 
courts or judges will do when a contrcversy arises. So far as Anglo- 
American law is concerned, the theory of =ke separation of powers, which 
is typically American, and the juridical doatrine as to the nature of law, 
along with the practical adjustments yhich resulted therefrom, were 
formulated before administrative law hac. developed sufficiently to affect 
legal theories and practices to any appreeieble degree. 

With the increase in the functions cf government, and with the exten- 
gion of administration into the fields of swcial and economie life, the es- 
tablishment of boards, commissions, and zammissioners to carry out the 
duties either of the legislature or of the executive ran counter to the 
strict distribution of governmental pcwezs as deemed necessary by the 
principle of separation of powers fornukfed or implied as a constitu- 
tional principle. Hence the delegation of szkordinate legislative functions 
and the transfer of their administration ta executive boards and commis- 
sions specially established for the purpose either were checked and ren- 
dered impotent for the time being or were forced to function in a round- 
about manner so as to avoid the strict divts:on of powers supposed to be 
enshrined in the constitutional principle sf separation. But the legisla- 
tive departments and the executive officers, in carrying out their func- 
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tions, found it necessary to delegate more and more authority to ad- 
ministrative officers, and the theory of the separation of powers has'had 
to be interpreted gradually so as to permit a combination of powers and 
functions deemed impossible under a strict interpretation of the separa- 
tion theory. Contrary to the insistence of many legal writers and judges 
that the principles of Anglo-American law were opposed to the growth 
of administrative law, it has found a secure place in these systems. 
Just as the theory of the separation of powers proved inadequate and 
` inapplicable to the new and complex conditions which developed in the 
latter part of the nineteenth century, so the juridical doctrine that law 
is only that which the courts interpret and apply as such has proved to 
be unsuited and impractical in the developments which have come within 
the last few decades. Relatively new social and economic conditions have 
required a revision of the doctrines and ideas underlying the interpreta- 
tion and application of law. A fundamental dictum which is associated 
with the juridical doctrine is that the people make their laws through 
elected representatives and independent judges administer them. But do 
judges actually administer law? Can the negative attitude by which the 
courts wait until controversies arise‘and then are brought to the courts 
for adjustment be considered as a satisfactory method of law administra- 
tion? The ideal of the judges operating under the juridical doctrine is 
that a body of systematized and well codrdinated case law is available for 
the determination of controversies as they arise. But the manifold activi- 
ties and interests which have accompanied the growth of population and 
the development of large urban centers, with their i Increasing complica- 
tions and complexities, result, in frequent difficulties and controversies 
for which no adequate solution is available through the formulated sys- 
tem of case law. In short, neither the old and consecrated doctrine of the 
separation of powers nor the juridical doctrine that law is comprised 
of the rules applied by the judges is suitable to control and to circum- 
scribe the development of law under the conditions now prevailing. 
Certain potent facts in modern political practice render apparent the 
inadequacy of the old theories and doctrines. In the first place, among 
the chief law-making agencies in both England and the United States, 
as well as in Continental European countries, are administrative officers, 
boards, and commissions. About five times the quantity of legislation en- - 
acted by the English Parliament, it is claimed, is issued in the form of 
delegated legislation through executive departments, boards, and com- 
missions authorized to participate in legislative activities; and the pub- 
lished rules and regulations by no means include all of the rules which 
administrative officers formulate and apply in performing the functions 
entrusted to them. There is a growing quantity of delegated legislation 
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in the United States. To what extent this delegated legislation exceeds 
the amount of legislation now issuing from legislative bodies cannot be 
determined, but in view of the numerous officers, boards, and commissions 
authorized to make administrative ordes, rules, and regulations, it is 
obvious that in the United States the amount of such delegated legislation 
greatly exceeds the prolific activities at federal and state assemblies. 
Moreover, it is apparent that in the este>_ishment and extension of the 
authority of administrative officers, all of the powers of government, 
legislative, executive, and judicial, are aot infrequently combined. In 
other words, the doctrine of the separation of powers embodied in con- : 
stitutions manifestly has not interfered s2riously, or for a long time, in 
the general movement to establish admmetretive authorities with legisla- 
tive, executive, and judicial powers. 

The most significant fact connected with tkis development has been the 
tendency to place final and conclusive ztthority in the hands of ad- 
ministrative officers, and thereby to ex-lade from the control of the 
judiciary a continually widening fleld of governmental authority. One 
may argue that in this development the arders, rules, and regulations, 
and the administrative decisions rendered therewith which have, to all 
intents and purposes, the effect of law, as far as the relations of the citi- 
zens are concerned, are not really laws. Eut, as Mr. Robson observes for 
England, it is scarcely possible to exclude this extensive field of effective 
regulations from the domain of law, if tse term is to have any practical 
significance in modern life. The result, then, is that in the field of ad- 
ministration the separation of powers ha= apparently. little application, 
and that law is made on an extensive scé_2, rot as formerly deemed nec- 
essary by courts and judges, but by a=ninistrative officers who are 
granted the authority to make, interpref, and apply regulations which 
have the force of law. 

An example of such administrative powers, quite common in the efforts 
to regulate industrial conditions, is found in the legislative provision in 
a workmen’s compensation act that the employer shall furnish a safe 
working place for his employees, a violation of which is rendered pun- 
ishable by fine or imprisonment. The authcity to make general or special 
orders prescribing standards of safety in =articular employments is con- 
fided to the commission established by the aet. Through consultation and 
coöperation with the industries affected, safety orders are made and 
promulgated. Commission inspectors check whether the orders are obeyed 
and institute criminal proceedings when exp oyers refuse to install the 
necessary appliances to carry out the requirements of the order. Courts 
participate in the process only when representatives of the commission 
and the employers cannot adjust their differences so far as the adminis- 
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tration of the order is concerned. In practice, few criminal prosecutions 
are necessary, since such safety orders are quite generally enforced 
through administrative proceedings. 

An early approval of broad administrative powers is found in the 
first statutes providing for the commissioner of the General Land Office 
in the United States. From the beginning, the commissioner was author- 
ized to give instructions as to the proper construction of the land laws. 
Such instructions were not always deemed binding, but they established 
the executive constraction of the acts which the courts frequently fol- 
lowed. In the disposal of controversies which have arisen under the land 
laws, an unusual degree of concentration of authority has been approved. 
The commissioner, in one of his annual reports, notes that when an issue 
arises it is his duty to prepare the charge on which an action is based, 
his agents collect the evidence and present it at a hearing which he orders, 
and ‘‘officers subordinate and answerable to him preside at the trial, find 
the facts, and declara the law.’’ In the hearing of such cases, the depart- 
ment is governed very largely by its own rules, regulations, and un- 
written customs. The department, it is claimed, is much more consciously 
making law by its decisions than are the courts. ‘‘A large part of its 
work,” according to Mr. McClintock, ‘‘is the preparation of rules and 
regulations which manifestly are laws, and naturally the principles 
stated in its decisions, prepared in the same office and largely by the 
same men, and printed in the same reports, come to be regarded as part 
of the legislative work of the department.’ It is Mr. McClintock’s judg- 
ment that the department has succeeded in providing speedy and cheap 
settlement of controversies in a large number of cases while preserving 
to a large degree the safeguards of administration by courts of law. 


. I 


So significant have been the facts referred to that criticism is rife re- 
garding what is termed by the Lord Chief Justice of England ‘‘ad- 
ministrative lawlessness, ””? and by en Oxford scholar, ‘‘bureaucracy tri- 
umphant.’’* Eminent authorities in England and in the United States 
have joined in the criticisms of the trend toward government by com- 
missions or administrative officers. There has been a widely expressed fear 
that the modern tendencies in administrative law are resulting in con- 
fusion in the meaning and application of the legal conception of the 
_ sovereignty of the state. These critics have deplored the fact that the 


*Henry L, McOlintock, ‘‘The Administrative Determination of Land Controver- 
sies,’? 9 Minn. Law Rev. (Apr., 1925), 420, 641 

*Lord Hewart, The New Despotism (London, 1929). 

* Carleton Kemp Allen, Bureaucracy Triumphant (London, 1981). 


PUBLIC ADMINISTRATION ANI: ADMINISTRATIVE LAW 879 


extraordinary growth of edministrati-e legislation and execution are 
profoundly changing the two concepts za which the English system of 
law is presumed to be based, namely, tze sovereignty of Parliament and 
the rule of law. We are building, in tkz opinion of these critics, an ad- 
ministrative despotism on the ruins of kozh of these concepts. It appears 
to bé all the more alarming <o the oppor=ats of the growth of administra- 
tive law that the prevailing method fol--wed is to use the sovereignty of 
Parliament to enthrone administrative o% eers and oust the 1 AFRO of 
the courts. 

The eritics are prone to compare jui-al procedure with administra- 
tive procedure, and to contrast the adm:~:strative mind with the judicial 
mind. To the latter, it is claimed, justice d=pends upon hearing, evidence, 
cross examination, and a judgment pretmed to follow known rules or 
principles. Legal discretion, as they see it, distinguished from administra- 
tive discretion, is informed by tradition, methodized by analogy, disei- 
plined by system, and subordinated to tH necessity of order in the social 
life. As over against these characteristica of the judicial attitude, it is 
pointed out that no one can fail to be impressed by the volume of evidence 
of a growing arbitrariness of temper on. ihe part of government depart- 
ments which contradicts elementary principles of justice. Many agree 
with Federal Judge Hutcheson, who erczicized the administrative pro- 
ceedings in a deportation case in which one man acted as inquisitor, 
interpreter, prosecutor, and judge, as a kearing ‘‘stripped of the condi- 
tions which make for justice.’’ 

The essentials of court procedure, suc= as the insistence on first-hand 
evidence, appearance of witnesses in persz necessity of proving formally 
every document and every fact in issue, with pleadings formulated in 
technical language, and the employmer! of counsel, are deemed pre- 
requisites for much of the procedure whieh now is carried out informally 
and summarily by administrative officers. There appears at times to be 
an assumption that every tribunal which does, not form a part of the 
recognized system of courts necessarily ars in an arbitrary and incom- 
` petent manner, and in such a way as to ze injurious to the citizen. The 
very essence of legal procedure as comprised in the tendencies toward 
uniformity, equality, and certainty is d=emed to be lacking in the ad- 
ministrative procedure which is growing ore common among the com- 
missions and officers set up to administer many of the laws enacted by 
our legislatures. 


t 


OW 


Despite these insistent, and at times trenetant, criticisms of administra- 
tive practice and procedure, why has there been such an amazing growth 
of administrative justice within the last “aw decades? The reasons are 
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fairly obvious to anyone who analyzes recent tendencies in governmental 
developments. In the first place, the attributes of a good legal system are 
presumed to be incorruptible and impartial judges administering law 
accurately and founded on recognized principles, with judgments rend- 
ered quickly and justice accessible to citizens cheaply. The courts have 
met to a reasonable degree the requirements of impartial judges and of 
administering law upon fairly well established legal principles. They 
have failed to meet the insistent demands that justice be rendered quickly 
and be made available to the citizens cheaply. In order to secure quick . 
- and cheap justice, various administrative bodies, such as industrial ac- 
cident boards or workmen’s compensation commissions, public utility 
commissions, boards of tax appeals, and boards of arbitration for various 
purposes, have been established to supplement the ordinary and more 
elaborate forms and practices of judicial procedure. 

A second factor which has affected the growth of administrative justice 
is the increasing complexity of social phenomena, controversies concern- ` 
ing which can be dealt with only rather clumsily and with unusual de- 
lay through the ordinary courts. A Royal Sanitary Commission reporting 
in England in 1871 relative to the administrative control of boards of 
health in sanitary matters called attention to the impossibility of secur- 
ing satisfactory remedies through ordinary legal procedure. The Com- 
mission contended that the legal process is too long and dilatory, and 
that the case, when brought to issue, is of such a nature that a court of 
law is unfitted to try it. Details of sewers and sewage, quantity and 
quality of water supply, capacity of works to be constructed, the mode 
in which refuse is removed—these and similar questions are constantly 
arising.for consideration and decision. A mere statement of them, in rela- 
tion to the intricate facts involved, indicates that they cannot with any 
satisfactory result be dealt with effectively by courts of justice. 

Common law judges, according to Lord Sumner, are ‘‘ill-equipped to . 
weigh the merits of one sclution of a practical question against an- 
other.’’ The development of social control of education, medicine, sanitary 
engineering, thermodynamics, and other subjects frequently highly tech- 
nical, raises matters of standards and technique which are to a large 
degree beydnd the range of the abilities and competence of lawyers and 
judges, unless they have had opportunities to specialize in the field eon- 
cerned. The difficulties along this line have been faced frankly at times 
when judges have pointed out their inability and relative unfitness to 
handle satisfactorily the ecmplicated problems which arise in such a 
field as the regulation of railroads. The sheer extent and complexity of 
the field of public utility regulation has rendered it necessary to estab- 
lish such commissions as the Interstate Commerce Commission, state a 
lie utility commissions, and alas railway boards. 
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The supreme court of Wisconsin referred to the public utility com- 
mission as ‘‘composed of experts in tk2æ field, who are equipped, by 
reason of their office, their experience, awd the nature of their work, with 
special qualifications to perform the administrative duties devolved upon 
them by statute. They also possess fac#ities enhancing their ability to 
properly perform them which are not orcinarily possessed by individuals 
or even the courts.’ Those who spend all of their time in the analysis 
of the problems that arise in utility regulation can only with great care 
and trepidation analyze and weigh the mvolved relations and factors 
which arise in such a matter as a rate controversy. In the number of 
cases and their significance in relation to the community, these utility 
boards or publie utility commissions are 2alled upon to do a type and 
quality of work often of greater conseqr3ace than the issues which nor- 
mally arise in courts of justice. A recent commentator observes: 

‘«The sweep of the jurisdiction thus comided to the Interstate Commerce 
Commission is seldom realized. The mmetary stake is frequently tre- 
mendous, In the 1920 rate case, the adverces sought and authorized by 
the Commission were estimated to amora- to more than $1,000,000,000 
per annum. The reductions in the rate esse of 1922 were estimated to 
amount to several hundred millions pez annum, In the Pullman sur- 
charge investigation, the amount at stake was approximately $35,000,000 
to $40,000,000 per annum; and the amoros involved in the Interchange- 
able Mileage Ticket case approximately $20,000,000 to $30,000,000 per 
annum. These proceedings are cited merely by way of illustration, though 
the first two cases were, of course, exceptional. Ordinary court litigation 
is a mere bagatelle in point of monetary stake as compared with pro- 
ceedings before the Commission, particule-ty when it is remembered that 
action by the Commission in rate cases continues to have its effect from 
year to year.’™ | 

À third reason for the development of administrative justice has arisen 
as a result of the extension of governmental functions in the effort to 
control economie and social conditions. t is in this control that there 
has been turned over to various officers an: boards the task of establishing 
new standards along lines wherein courts 32 justice would have been un- 
able to function effectively. In the transportation field, boards or com- 
missions have been charged with the duty of insuring adequate service, 
preventing undue preference and prejudices, and assuring a reasonable 
return on investments. The formation of rew standards in such unex- 
_ plored fields has required something more than technical knowledge. To 
determine what constituted reasonable service for a public utility re- 


t Commonwealth Tel, Co. v. Carley, 192 Wis. 23e, 
5Henry W. Biklé, ‘‘Justice Brandeis and the Regulation of Railroads,” 45 Harv. 
Law Rev. (Nov. 1981), 12 ( 
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quired not only a knowledge of some of the rules and policies formulated 
over a long term of years by the legislatures and courts, but also special 
familiarity with the conditions and responsibilities of a public service 
corporation operating in the midst of an economic, social, and industrial 
environment of which common law judges had little cognizance. A greater 


reliance upon standards and less reliance on rules is an inevitable result - . 


when the emphasis changes from the preservation of property and con- 
tracts, with the consequent enforcement of individual rights, to a con- 
dition in which concepts of administration of services in the public in- 
terest dominate certain phases of economic life. The formulation of 
standards becomes a matter of primary concern when social policies are : 
adopted for the promotion of the public health, the improvement of hous- 
ing facilities, and the mitigation of the conditions of poverty and un- 
employment. 

In short, it is recognized more fully today that statutes acquire mean- 
ing and precision from the sense and experience of the men who apply 
them, land it is for this reason that it is urged that greater weight be 
given to ‘‘the judgment of a tribunal appointed by law and informed 
by experience.’’ In administrative decisions, more significance is likely to 
be given to imponderables. Administrative officers are perhaps more dis- 
posed than judges to express, in the words of Mr. Justice Holmes, ‘‘an 
intuition of experience which outruns analysis and sums up many un- . 
named and tangled impressions—-impressions which may lie beneath con- 
sciousness without losing their worth.’’ It is in certain fields such as the 
juvenile courts and various specialized tribunals that the intuition of the 
administrator, if given a reasonable opportunity, is likely to arrive at 
more effective and more reasonable results than ‘the formal procedure of 
courts of justice permit. Both the increasing complexity of phenomena 
to which reference has been made and the growing tendency for the ‘ 
government to regulate social and economic conditions render it par- 
ticularly important that administrative officers or boards develop new 
standards and work out the various interrelations that result from their 

_application. 

A fourth factor which has influenced the development of administra- 
tive justice is inherent in the very organization and procedure of a legal 
system. The legal approach to problems is necessarily static, unprogres- 
sive, laissez faire. A court can intervene only when a conflict or con- 
troversy arises. It can move in the direction of the adjustment of the 
controversy, and its function then ends. The difficulties that may arise 
from the decision, the complications that follow, and the interrelations 
involved, are beyond the scope of the court’s jurisdiction or action ex- 
cept in so far as subsequent controversies arise for determination. And 
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it is a notorious fact that legal controvevsies arise, are fostered, and are 
prosecuted through the courts in the atrcosphere and spirit of a litigious 
fringe of any social group. The great me jority of the group manage to 
adjust their differences or suffer serious bosses or inconveniences rather 
than turn to the courts for relief. 

A changing society demands to a greate> degree a progressive attitude 
and an adaptation of policies to meet different conditions. Administrators 
are not bound by precedent, and they ar: mot confined to negative action. 
It is part of their duty and function te formulate polisies, to develop 
administrative techniques, and to work zut new methods of adjusting 
controversies, to check and modify taeir standards in the ordinary fric- 
tions and difficulties of everyday life, a== to adjust their decisions and 
attitudes accordingly." The administrat introduces a degree of flexi- 
bility in removing conditions which foste- controversies and in codperat- 
ing with the parties concerned to settle coatroversies when they arise. In 
other words, along numerous lines consf=active planning and social en- 
gineering are absolute necessities if modz-n society is to be able to live 
in peace, health, and even moderately workable social adjustments. 
Through administrative procedure alone zre such planning and engineer- 
. ing practicable. 

Finally, and in a sense summing up fhe preceding reasons for the 
growth of administrative justice, it is Ie increasing specialization of 
modern life that has rendered imperative = growth of the administration 
of government according to new standar=s and new techniques. Under 
these circumstances, administrative officers ziving their fime and atten- 
tion to the special problems that ariss in 3 limited field not only become 
specialists in the field, but gain a familtrity with the needs and dif- 
ficulties of those for whom the laws and regulations are designed, so 
that they can develop governmental pol'—es and doctrines which bring 
a maximum of advantage to the individs concerned with a minimum 
of expense, delay, and friction in securing prompt and necessary action. 


IV 


But the growth of administrative just» in legal systems ill-adapted 
to the necessary procedure and techniqu= nvolved has raised objections 


‘A typical industrial accident law providee that from the date of an injury, 
upon notice and after opportunity to be heard rhe commission may rescind, alter, 
or amend an order, decision, or award made -y it upon good cause The com- 
mission also has the right ‘‘to review, grant, c~ -ezrant, diminish, increase, or ter- 
minate within the limits prescribed any compæeation awarded upon the grounds 
. that the disability of the person in whose fava such award was made has either 
recurred, increased, decreased, or terminated.’* Zuch review is usially confined to 
cases in which new facts have arisen. 
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to the essential features of this type of justice. Criticisms have been di- 
rected chiefly against the device of subordinate or delegated legislation, 
the diseretionary action or quasi-judicial determination of disputes, and 
the failure to recognize and follow the standard methods in making and . 
interpreting law. It has become the custom to condemn legislative bodies 
for their failure to perform their necessary and so-called legitimate func- 
tions, and for the ready and easy manner by which they have delegated 
their duties and responsibilities to subordinate legislative and executive 
tribunals, A noted English historien laments that ‘‘many modern statutes 
are mere cadres giving no adequate indication oftheir ultimate scope. 
They lay down general rules and leave it to the departments concerned 
to give substance to the legislative skeleton by the issue of administrative 
orders.’’ In most instances of this kind, it is contended, Parliament main- 
tains a merely formal control which has little practical consequence. Lord 
Chief Justice Hewart argues that the ordinary reasons offered for an 
extension of delegated legislation, such as urgent action to meet a na- 
tional emergency, the pressure of time upon the House of Commons 
rendering it impractical to become familiar with the multitude of details 
-involved in an effort to make statutes complete in all particulars, the 
inability of members of Parliament to become familiar with the technical 
details necessary to a complete legislative program, and.the need of 
greater flexibility in the rules governing social relationship so as to per- 
mit the carrying out of experiments, are nothing else than ‘‘a well- 
thought-out plan, the object and the effect of which are to clothe the - 
department with despotic powers.’’ 

Regardless of such criticisms, subordinate or delegated legislation has 
become a necessity. Legislative bodies, in spite of any intentions to the 
contrary, cannot confine their attention to anything else than the sub-. 
stantial provisions of acts, and they are compelled to leave the details to 
be settled departmentally. Even if legislators have the ability and apti- 
tude to deal with the many technical matters which must be determined : 
before a legislative policy or program can be formulated, or if they can 
command for their purposes the best of advice, the real details which 
give life and vigor to a law cannot be phrased in its actual implications 
im the statute or the code. Administrators must breathe into it the breath 
of life. Moreover, legislatures meet intermittently, while governments 
must go on and, if need be, emergencies must be met. Delegated legisla- 
tion permits experiments to be earried out in a way that would be im- 
possible by means of the slow methods of parliamentary enactments. “No 
one who looks at a collection of the annual output of delegated legisla- 
tion,’’ says Mr. Carr, ‘‘can sericusly propose that Parliament should now - 
eancel the concession of legislative power and should undertake for the 
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future under its own direct authority athe legislative authorities which 
at present are left to His Majesty in HR or to the various public de- 
partments.?” 

The chief bn today is not how to avt or check rule-making 
and government by department leadere but how to devise effective and 
adequate supervision. It is obvious ths: there must be limits to the ex- 
tent to which delegated legislation can ezpersede or supplement the work 
of the ‘‘sovereign’’ assembly. But wat =hese limits should be is very dif- 
ficult to determine. The conditions unde= which regulations may be made 
by an administrative officer may be defimed in detail, and the courts may 
review the process under the doctrine zf ultra vires. If such review is 
prevented, the legislative assembly clone can check extreme arbitrariness 
or officiousness. The situation today is well summed up by Elihu Root in 
the comment : | 
. he old doctrine prohibiting the de 2gation of legislative power has 

virtually retired from the feld and givea up the fight. There will be no 
withdrawal from these, experiments. Wa shall go on; we shall expand 
them, whether we approve theoretical + or not, because such agencies 
furnish protection to rights and obstac2s to wrong-doing which, under 
our new social and industrial conditicrs, cannot be practically accom- 
plished by the old and simple procedure of legislatures and courts as in 
the last generation.’’ 

With the multiplicity of duties and fumctions of administrative officers, 
and growing difficulties in exercising any effective control either by the 
legislatures or the courts, it becomes imperative to develop a spirit of 
professionalism among the administrators themselves, and to provide 
machinery and develop standards ty which they control and discipline 
themselves. Perhaps the ultimate ou=cor2 must be a series of administra- 
tive boards of review or courts, with ar appeal to a supreme administra- 
tive tribunal, somewhat similar to the French Council of State. 

Even more insistent objections than fhose hitherto raised against the 
tendency to rely on the practice of c=legated legislation are directed 
against the discretionary and quasi-jucial determinations of adminis- 
trative officers. Investing administrators with diseretionary authority af- 
fecting the private rights of the cit:zer is common in assessing and col- 
lecting taxes, in declaring and abating muisances for sanitary and health 
purposes, in the enforcement of immigzation and deportation proceed- 
ings, and to a limited degree in most =-atutes designed to regulate the 
licensing of a business or a profession. sometimes such discretionary au- 
thority is deemed an incident to the at=hority to remove public officers. 
To an enhanced degree, legislative ects lay down policies of safety, fair- 

' Delegated Legislation (Cambridge, 1£21). 21. 
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ness, or reasonableness for types of human conduct, and administrative . 


officers are accorded a considerable latitude of diseretion in determining 
permissible lines of conduct in accordance with predetermined standards, 

A large part of administrative law in the United States concerns the 
gradual process of overcoming the objections of judges who conceived the 
separation of powers doctrine in a narrow and formal spirit and placed 
obstacles in the way either of delegating administrative powers or of in- 
vesting executive agents with discretionary authority. The granting of 
such authority—judicial, or quasi-judicial, as it is often called—so as 
‘not to come within the scope of the theory of the separation of powers, 


_ was deemed frequently to Invade the function of the judiciary, and until 


rather recent times courts looked: askance at such a seeming violation of 
the separation theory. 


w 


v 


One of the most disturbing tendencies in administrative law, to those. 
who are partial to the rule of law and its implications, is the feature of 
recent statutes which prevents recourse to‘the courts to review alleged 
arbitrary action. This practice is not entirely new, for as early as 1885 
Congress passed a law authorizing payment, after examination by the 
accounting officers of the Treasury, of claims for property belonging to 
officers and enlisted men and lost or destroyed in the military service.’ . 
According to a proviso of the act, ‘‘any claim which shall be presented 
and acted on under authority of this act shall be held as finally deter- 
mined, and shall never thereafter be reopened and considered.’’ Such a 


. proviso, Justice Brandeis held, expresses clearly “‘the intention to confer 


upon the Treasury Department exclusive jurisdiction and to make its 
decision final’? In England, this tendency is indicated in the enactment 
of statutes which exclude the doctrine of ultra vires by means of a pro- 
vision that ‘‘rules made under this act shall have the same effect as if 
enacted in this act.’? This provision has been held to preclude the courts 


from serutinizing administrative orders, 


Extreme instances of administrative finality may be cited, such as the 
workmen’s compensation act of Ontario whereby the action or decision 
of the board shall be final and.conelusive, and shall not be open to ques- 
tion or review in any court, and no proceedings by the board may be 
restrained by injunction, prohibition, or other process in any court, or 
be removable by certiorari or otherwise into any court. Thousands of 
cases are determined i in a single year under this act, and the parties 
must accept the administrative decisions as final. Similarly, English acts - 
defining the authority of the Ministry of Labor under the Unemploy- 


598 Stat. O. 335. * United States v. Babcock, 250 U. B. 328 (1918). 


r 
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ment Insurance Plan established an elabarate system of tribunals charged 
with the statutory task of determining -ntricate questions of fact and 
poirits of law. The decisions of the officers of the department are declared 
final, and no appeal is permitted to the courts. It was this type of act 
which led Mr. Justice Darling to protet that the section in question 
‘gave an order made by a public depa= ment the absolute finality and 
effect of an‘act of Parliament. . . . Her= there was a public department 
put in a position of absolute supremacy . . . and they could only say 
that Parliament had enacted only last rear that the Board cf Agricul- 
ture in acting as they did should be no mare -mpeachable than Parliament 
itself, 710 

In the United States, a recent Oregon statute reorganizing the system 
for the regulation of public utilities pres—ibed that the commissioner of 
publie utilities shall be appointed by the zovernor, and may be removed 
by him ‘‘for any cause deemed by him. sufcient,’’ and the clause is added 
that ‘‘such power of removal shall be s solute, and there saall be no 
‘ right of review of the same in any cours whatsoever,” 

The chief purpose of Continental administrative law is ‘‘to set bounds 
to bureaucratie action.” Waiereas in Franze and Germany there is a 
tendency to extend the control of the ets over the administration, in 
England and in the United States one <? the main objects has been to 
remove administrative action from the ecctrol of the courts. An example 
illustrates the recent tendency in Engla-1. A department attempted by 
a regulation to prevent a subject from te=ing proceedings before a court 
of law to recover the possession of his pramises and endeavored by the 
same regulation to make the mere act of :=king such proceedings a penal 
offense? | 

It is the extension of the principle = edministrative finality, with 
prevention of the opportunity to apvea_to the courts or to follow the 
procedure of judicial justice, that appezs most alarming; though it is 
rather the principle of finality than actæl instances of arbitrariness or 
injustice that seems to have called forth +1e severest strictures. 


VI 


Whether one may be friendly toward actministrative practices and pro- 
eedure and may deem advantageous the mode of justice which results 


u Eg parte Ringer, 2 S.LLR, 718, 126 L.T.E 116. According to the Small Hold- 
ings Act, 1908, 89(3), orders ‘‘ wien confirmed =:all become final and have effect as 
if enacted in this act; and the confirmation £-all be conelusive evidence that the 
Tequirements of this act have been complied wita and that the order has been duly 
made and is within the powers of this act.’” 

Laws, 1981, Chap. 103, secs. 61-102. 

= Chester v. Bateson (1920), 1 K.B., 829. 
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from such procedure, or may be Cisposed to condemn so-called ‘‘adminis- 
trative justice,” it is apparent that the main features of adminis- 
trative law, either of the Continental or of the Anglo-American type, 
must be deemed as more than a passing characteristic of modern legal 
systems. And it is well to consider what are some of the effects, particu- 
larly on Anglo-American traditional legal concepts, of the new ad- 
ministrative justice. 

In the first place, a definition of law which excludes the rules, regula- 
tions, and decisions of administrative officers is in need of revision. Ad- 
ministrative rules and regulations have for a long time had a sort of 
back-door admittance to the concept of the law. When such officers ‘‘fill 
up the details of the statute,’’ or make public regulations ‘‘interpreting 
the statute and directing the details of its execution,’’ such traditional- 
ists as Chief Justice Taft. approved the process and gave their sanction 
to these rules because they were deemed to be carrying out the inténtion 
of the legislature. But unless we can delude ourselves by a series of legal 
fictions, such an explanation does not account for the most significant 
functions of administrative officers. And some realistic interpreters of 
legal phenomena are willing to fird a legitimate place in a legal system 
for administrative law. Professor Llewellyn believes that “‘more often 
than not administrative action is, to the layman affected, the last expres- 
sion of the law on the case. In such a situation, I think it highly useful 
to regard it as the law on the case.’ 

But those who are inclined to follow the modified Austinian approach 
to the definition of law think that the term ‘‘law’’ cannot be so broadened 
without losing its real significance.* Is the preservation of the sacred 
precincts of the law as Austinians conceive it the really important de- 
sideratum? Rather, may we not think of law as an ever-widening con- 
cept in which equity, originally outside of its confines, is admitted, and 
administrative justice, originally outside of its scope, may now be deemed 
as having gained a reputable stacus of admission into the realm? 

Modern theory and practice are inclined to regard as law rules ap- 
plied in a definite and systematic manner by umpires, by arbitrators, 
as well as by quasi-judicial administrators.“ The decisions of umpires 
and arbitrators may be purely individual or personal, as indeed judicial 
judgments may be; or they may be according to customary ways of judg- 
ing human conduct, and may follow well known criteria for analyzing 


2 Karl N. Llewellyn, ‘‘A Realistic Jurisprudence,’’ 30 Col. L. Rev., 481, 455. 

“See John Dickinson, ‘‘ Legal Rules: Their Function in the Process of Decision,’’ 
79 Univ. of Pa. Law Rev. (May and June, 1931), 835. P 

* See especially Kantorowier and Petterson, ‘' Legal Science: A Summary of its 
Methodology,’’ 28 Columbia Law Eev. (June, 1928), 679 fE 
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the evidence and issues of a controvers;. Why may not the latter mode 


' of procedure be included within the ~ealm of law f° 


In England, extensive use of arbitretion is made in administrative 
procedure under the commen law, und=r the Arbitration Act of 1889, 
and under special statutory provisions relating to the housing of the. 
working classes, to workmen’s compensztion, and to public health. The 
whole process is under the supervisicn cf the courts, and the awards are 
enforcible by judicial procedure. For meny cases an arbitrator is ap- 
pointed for the special controversy. Sometimes an attempt is made to get 
a speedy and summary reference to a tribunal having practical knowledge 
of the subject, as in the provision for a railway rates tribunal consisting 
of a business man, a railway expert, end a lawyer. Even the general 
conviction of the necessity of sanctions {o make administrative law effec- 
tive is undergoing change. The English Industrial Court, established in 
1919 to adjudicate controversies betwee employers and employees, was 
granted no power to enforce its awards. Yet its awards have invariably 
been put into effect, and the court is ‘building up a definite body of 
economic jurisprudence which is app_ied erfectively without any external 
sanctions, ’’ | 

That much of the procedure and practice of these administrative 
bodies may be regarded as coming within the range of law is a convic- 
tion that is growing among authorities wha have become cognizant of the 
prevailing tendencies. Thus Mr. Robson coserves: ‘‘If we would keep to a 
true view of the judicial function, we mmst include within its ambit the 
activities of all those persons other than judges who have at one time or 
another to decide controversies, great c> small, even where no legally 
enforcible right is concerned. Everyone must to some extent feel him- 
self to be a Judge when his decision is saught by two friends in momen- 
tary dispute, whether they be a couple of business men who have fallen 
out about a contract or a boy and girl cuarreling over a toy. The ques- 
tion whether the rights in issue are legal rights or moral rights or natural 
rights (if such exist!) is immaterial. There are more judges under high 
heavens than those who sit in courts. On this view, then, we can conceive 
a lis inter partes existing whenever a person finds himself called upon to 
decide a controversy between others, whether he is an administrative 
official, or a business man, or a peacema%er among friends." 

A great deal of the administrative juszice of the future is likely to be 
concerned with the settlement of disputes ir which the enforcement of the 


#On the tendency of arbitrators to rega-1 themselves as controlled by law, 
rather than to be guided by personal consijereticns, see Jackson H Ralston, Inter- 
national Arbitration from Athens to Locarny (S:anford Press, 1929). 

# Justice and Administrative Law (London, 1928), 72, 78. 
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decision will depend more on its voluntary acceptance by the parties than 
on effective penal sanctions exerted by the police. This is particularly the 
case in controversies within the economic sphere, where anything in the 
nature of specific enforcement imposed by coercion is often impossible, 
Thus it will be found that, on the ground which lies midway between 
formal litigation on the one hand and arbitration by agreement on the 
other, some effort to obtain voluntary submission to the findings of the 
tribunal must frequently be sought; and where this is the case, the in- 
clusion of representative members on the tribunal is desirable. The suc- 
cess of the English Railway Wages Board, which is a purely advisory 
body without dirèct powers of enforcement, is essentially dependent on 
the appointment of representatives of the trade unions and the railway 
companies as members of the board. The remarkable growth in scope 
and power of the work of the Industrial Court, which is also based on the 
principle of voluntary acceptance, or self-enforcement of the award, is 
full of significance in this connection. For the Industrial Court is com- 
posed of representative membership under a neutral chairman.* 

Justice Rosenberry says of the authority of the commissioner of in- 
surance in Wisconsin: ‘‘The change is fundamental because the law, at 
least in some of its aspects, no longer emanates from the legislature, is 
no longer wholly declared and enforced by the courts; and t6 the extent 
_ that this is true, we have departed from the fundamental principles upon — 

which our political institutions rest. . . . The regulation made by the 
administrative officers answers every definition of law. The regulation 
preseribes a rule of future conduct, compliance with which may be en- 
forced in a court of law. . . . It only leads to confusion and error to 
say that the power to fill up the details and promulgate rules and regu- 
lations is not legislative power.” 
In fact-finding powers, most administrative agencies follow substan- 
tially the procedure of courts.. A refusal to recognize the facts as they 
exist, and to give administrative law its rightful place in our legal 
theory, in Justice Rosenberry’s opinion, has prevented a logical and 
symmetrical development of the law.” 

It is not difficult to see in the modern administrator who makes the 
law which he enforces, and acts as a judge in a preliminary way when 
cases arising under it are adjudicated, a replica of the praetor, an officer 
who made a distinct and lasting contribution to Roman jurisprudence. 
Among the praetor’s manifold duties and responsibilities, he was author- 
ized, first, to deny to a person having a legal right his proper remedy 

™ Robson, op. oit., 298. 

™ State ex rel. Wis. Inspection Bureau v. Whitman, 196 Wis. 472 (1928). 
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(that is, he could recognize what in mcderr. terminology would be called 
equitable defenses) ; second, he could give old actions to persons having. 
no legal rights, or introduce entirely nex aztions; and, third, he sat as a 
judge to investigate and determine dis-ates. 

The sources of his wide powers were tha jurisdictio and imperium. The 
former gave him permission to determine whether a case should be 
brought into court. For the hearing of a rase, he appointed an arbitrator, 
defined the law under which the umpire conducted the hearing, and 
later gave effect to the arbitrator’s decizions, the latter giving him legis- 
lative, as distinct from administrative, authority. It has been said of 
him: ‘‘His right to alter the law was operly acknowledged, but it was 
not unlimited. He was surrounded by a firm, though invisible and some- 
what elastic, band. He was checked by public opinion, and by the proba- 
bility of having to answer for his concert on demitting office. He may 
be viewed as the keeper of the conscience of the Roman pecple, as the 
person that was to determine in what cess strict law was to give way to 
natural justice. ’’?° 

The praetor was not hampered by a fime-spun theory of the separation 
of powers. He could make and apply le= to meet the needs of the com- 
munities he was expected to serve. Prsetorian law has some significant 
characteristics in common with modern =dministrative law. Continental 
systems of administrative law have praited by the Roman model, and 
have not permitted a formal'and mechanical theory of the separation 
of powers to interfere with administratixs concentration of authority. — 

It is in Anglo-American jurisdictions, and primarily in the United 
States, that the most marked contrasts -zve been fostered between judi- 
cial justice, presumed to be based upon ==les and principles and furnish- 
ing norms according to which any case ot zontroversy can be decided, and 
administrative justice, believed to 3e based upon custom, expediency, 
community sentiment, and following in practice an inspired officialism. 
It is perhaps not fully recognized that «hecher a man acts as a judge or 
as an administrator, his mental attitude and approach to the settlement 
of controversies will follow certain wel. defined and predetermined eri- 
teria and standards, and that the individual and personal element is 
likely to play a minor rôle. The extant ko which mental judgments and 
choices are confined and analyzed by the merely normal conditions and 
processes of thinking has been overlcokec in the appraisal of administra- 
tive action. On the other hand, the relztively large rôle of individual 
views and reactions in their effects on judicial justice has been mini- 
mized. — 

* Hunter, 4 Short History of Roman Law “sth ed.), 42. 
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* VI 


The advantages and disadvantages of administrative Justice may be 
estimated by comparing the characteristics of judicial justice with those 
of administrative justice. Among the principles and features of judicial 
justice are generally understood to be the principle of judicial inde- 
pendence and permanent judicial tenure. It is expected that judges will 
be guided by rules and principles, will have no personal interest in the 
cause, and will consider a case only in a suit between parties, a Its inter 
partes. When acting in this capacity, the judge is not liable for his 
action, whether wrongful, malicious, or corrupt. The proceedings of the 
trial must be public and according to known and established procedure. 
' The judgment is to be in accordance with the evidence. 

Administrative justice, on the other hand, is characterized by a hier- 
archy of authorities in which the officers performing administrative func- 
tions are usually subordinate to higher authorities. Such positions are 
usually subject to change more or less frequently. In administrative 
proceedings, rules and principles are likely to have less weight and per- 
sonality more. These officers are to a limited extent subject to the review 
of the courts for neglect of duty or abuse of authority, either through a 
review of the action of the officer or for liability for damages in case of 
error or mistake. Administrators usually have a personal interest in the 
cause they are considering. They may delegate their duties, and they may 
initiate action on their own motion. They have a continuing responsibility 
for results. In the hearing or trial of cases, they may act in certain 
respects without evidence or against the evidence, and may accept testi. 
mony not admissible in a court of law. They may establish standards of 
evidence of their own. With respect to such hearings, they are liable 
to review by the courts (except in the instances where their actions are . 
made final and conclusive). Judicial review of quasi-judicial administra- 
tive action is usually confined to a consideration of questions of law or 
of extreme abuse of authority, and as a rule such review is sought in 
relatively few cases. 

The chief advantages of administrative tribunals are deemed to be 
cheaper justice (particularly to litigants), speedy determination of issues, 
facilities for settling a controversy or fixing a policy which results from 
experience in the special field. In this respect they have an advantage 
over courts of law, which have few facilities for acquiring information 
on the details of social phenomena. Administrative tribunals have the 
advantage of flexibility in the discharge of their functions, being less 
hampered than judges by technical principles of law or judicial prece- 
dents, They have the authority and duty to formulate and adopt policies 
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which tend toward improvement in a==inistrative methods and in the 
control of social relationsh=ps. 

The disadvantages of administrative tribunals are that their pro- 
ceedings commonly lack publicity end =neir decisions are seldom pub- 
lished. The failure to give reasons for tietr decisions or to publish reports 
frequently renders informed criticism vf their decisions very difficult. 
The sheer necessity of speed in the de=rmination of cases is likely to 
mean that facts may not be investigate fully. Where judicial review is 
not actively exercised, or professional er =icism and check of administra- 
tive action by administrative courts or boavds is not provided for, there 
is a distinct tendency for administratora to assume an attitude of arbi- 
trariness and of officiousness. Exp2riecee has demonstrated, however, 
that these difficulties may be met witzsut any radical changes in ad- 
ministrative organization and procedure. 

Much of the criticism directed agains: the present practices and pro- 
cedure before administrative officers sezms to be inspired by an idealiza- 
tion of the common legal methods o2? ac=2rence to precedent, and of the 
use of logic in the process of the razior:lization of judgments rendered. 
Referring to the powers allotted to the Federal Trade Commission in the 
United States, Mr. Henderson observes: *I do not see how this important 
duty can be performed, unless the Commission is ready to publish its 
decisions in such form that the reader tan tell what has been decided 
and by what reasoning the decision is supported.”’ 

But what would the publication cf decisions, and the attempts to ra- 
tionalize the processes of thinking involred, mean? It would mean the 
building up: of cases as precedents, the effort to develop doctrines and 
principles into a logical and symmetr-zal system, and a tendency to 
emphasize the formal processes of taought concerned, with annotations, 
digests, commentaries, ad infinitum—all ziven a prominence often, per- 
haps, out of relation to the adjustment of individual controversies and 
the issues of justice or fairness arising t-erefrom. In Continental Euro- 
pean countries, where judges are more frankly authorized to consider 
cases on the basis of fairness or equity Tf decisions are reported at all, 
they seem to conceal quite effectively the reasons for the judgments ar- 
rived ai. The development of a consistent and coherent system of law is 
left to the commentators, text writers, #1 those who concern themselves 
with jurisprudence or doctrines. 

There are no doubt fields in which a relatively high degree of certainty 
and formality is desirable, such as in -że regulation of transportation 
systems, and in which the statement of reesons for the decisions rendered 
and the publication of reports mey == deemed necessary and indis- 
pensable. But to insist upon a similar p_zn for the typical administrative 
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board or commission would fasten upon its procedure the formalities 
and technicalities of diseredited common law processes,, when what is 
needed is the evolution of practices more expeditious and less cumber- 
some than formerly prevailed in chancery. Commenting on the adminis- 
trative practices in connection with the application of the criminal laws, 
Raymond Moley notes that ‘‘administrative methods are not always 
clear-cut objective things that can be easily subjected to a nice scientific 
analysis. They are deeply involved in considerations which go to the 
motives of human conduct, which involve political relationships, economic 
forces, factors in public opinion, and in a great many well-nigh impon- 
derable and immeasureable considerations.’’™ . 
After all is said for and against administrative justice, a good case may 
be made out for the tendencies which are now so apparent in Anglo- 
_ American countries, and which have heretofore resulted in the develop- 
ment of an efficient model of administrative organization and procedure 
in Continental European countries. Indicative of a point of view which is 
now coming to be a prevalent one, the conclusions of Mr. Robson seem 
to give a fair appraisal of results accomplished and the prospects to be 
anticipated in the enlargements and extensions of administrative justice: 
‘The judicial power which has been given to administrative bodies will, 
I believe, be exercised wisely, and the results are likely to be good. After 
surveying the facts with all the care and thoroughness in my power, I 
am convinced that administrative tribunals have accomplished, and are 
_ accomplishing, ends which are beyond the competence of our courts of 
law as at present constituted. Furthermore, those ends seem to me 
socially desirable ones which compare favorably with the selfish indi- 
vidual claims based on absolute legal rights to which the formal courts 
are so often compelled to lend ear. I believe that administrative law 
as it has developed in modern England is filling an urgent social need 
which is not met by any other brench of the law; and that there is no 
inherent reason, if due care and foresight are exercised, why it should be 
unfitted to take its place side by side with the common law and equity 
and statute law in the constitutional firmament of the English govern- 
mevital system. I believe that administrative justice may become as well- 
founded and broad-based as any other kind of justice now known to us 
and embodied in human institutions.’’* 
CHARLES GROVE HAINES. 
University of California at Los Angeles. 
American Administrative Law in 1931. An analysis of administra- 
tive law cases which federal and state courts decided during 1931 re- 


_ = Politios and Criminal Proseoution (New York, 1929), 46, 47. 
z Justice and Administrative Law, 224. 
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veals some exceptionally interesting prob_2ms and tendencies. These will 
be considered under the following maim headings: (1) the separation 
of powers and administrative action. (Z) principles regulating adminis- 
trative determinations, (8) conclusiveness and appeal, (4) the law of 
officers, (5) the liability of officers, (6: community liability, and (7) 
the remedies against abuse of power. 


I, THE SEPARATION BF POWERS 


The legislature will not be permitted i> commit to the judiciary pow- 
ers which are primarily legislative; nor -H the legislature be permitted 
to constitute the governor a member of tha public service commission. 
The Water Power Act of the West, Virg~-a legislature, which attempted 
to impose advisory powers upon the gov=-nor and the circuit court, was 
declared invalid in its entirety in the cz42 of Hodges v. Publie Service 
Commission.* 

The governor will be restrained from easpending a tax official whom 
he has found guilty of ‘‘gross malfeasance,” because the separation of 
powers requires that an official accused ef embezzlement shall have ‘‘ 
day in court.’’ Hence in Fugate v. Weezn,? a portion of the tax code 
of Virginia wherein the legislature provided the governor with said 
power was declared unconstitutional. Thr chief justice dissented, point- 
ing out that such a strict construction is unwarranted by the precedents 
and by sound administrative practice. His view appeals to the writer as 
the more salutary one. . 

Administrative tribunals which have len created for regulatory pur- 
poses will not be permitted to encroach npon the powers of the courts, 
although they may be given ‘‘quasi-jzzicial’’ powers. In People v. 
Swena,® the supreme court of Colorad= held that in dning a motor 
vehicle carrier for contempt because it zad violated the commission’s 
order, the public utilities commission acted without constitutional war- 
rant, The statute attempting to confer &'1 power was held unconstitu- 
tional. Nevertheless, the power of public stility commissions to cite for 
contempt is admitted, under certain conditions, in several jurisdictions.‘ 

A statute which attempts to coner administrative and legislative 
powers upon the courts in the matter of abolishing grade crossings will 
3e held unconstitutional. This was DA A State of Minnesota v. 
Chicago, Milwaukee, St. P. & P. R. Ca, 50 F. (2d) 430. The court 
argued that the deliberations before the Ps railroad and ware- 


1110 W.Va. 649, 159 BE. 834. 218€ Va. 107, 157 SE. 736. 

*88 Colo. 337, 296 P. 271. 

“David Ð, Lilienthal, ‘‘The Power of Govemmental Agencies to Compel Testi- 
mony,’’ 39 Harv. Law Rev., 694 (1926). 
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house commission in the matter of separation of grades were not judicial 
proceedings, but an exercise of legislative and administrative powers. ` 
Whether an order is lawful and reasonable, however, may become a 
judicial question. 

- How far the legislature may go in clothing the administration with a 
garb which resembles legislative or Judicial power is one of the most | 
intriguing problems of American public law. There is nothing approach- 
ing consistency, but the main development is toward a greater inter- 
mingling of powers. 


Il. PRINOIPLES REGULATING ADMINISTRATIVE DETERMINATIONS 

1.. Discretion. The ambit within which administrative officials will be 
permitted discretionary power is closely related to the general question 
of the separation of powers. Discretion is considered the core of policy- 
making, and hence it is usually thought of in association with the other 
two departments of government. But discretion becomes constantly more 
necessary in modern administration. 

The statutory powers of publie service commissions will be construed 
strictly. In Public Service Commission v. Sun Cab Co.,® the public service 
commission of Maryland attempted to derive the power to require taxicab 
drivers to take out Indemnity insurance as a prerequisite to operating cabs 
from the ‘‘safety’’ and ‘‘service’’ clauses of the public utility statutes, 
wherein other vehicles were mentioned, but taxicabs were not. The court 
ruled that the commission’s powers must be limited to those expressly 
provided by the legislature. 

À law authorizing the governor to postpone the opening of the hunting 
season ‘‘for such time’ as he may designate’’ is not unconstitutional as a 
delegation of legislative authority. However, in the case of State v. Burck- 
hard,’ the governor’s proclamation suspending the open season for hunting 
“until ordered opened by proclamation’? was declared void for indefinite- 
ness and uncertainty. 

The athletic commission of California did not abuse its discretion, it 
was decided in Young v. State Athletic Commission," in denying a license 
to conduct wrestling contests, where the applicant’s contract for lease 
was of doubtful validity and was cancelable upon thirty-day notice. 

A county auditor is a ministerial officer, and can exercise only those 
powers conferred by the constitution or statutes. A statute requiring 
the publication of notice of tax sales in newspapers of opposite political 
parties leaves the auditor no alternative, In this case, Bloomfield Demo- 


1160 Md. 476, 154 A. 100. ‘135 Ore. 86, 294 P. 1103. 
Dist, Ct App. Calif., Jan. 6, 1931; 295 P. 61. 
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crat v. Board of Commissioners of Greens County,* the court held that 
injunction is the proper remedy. 

Considerable discretion is granted to 2-=ohibition enforcement agents. 
In the case of Wynne v. Romonat,® a tanker was denied permission to 
operate a cereal beverage plant. In sws-aining the commissioner, the 
court held that the commissioner alone -2s power to determine whether 
an application to operate a cereal beverags plant is made ‘‘in good faith.”’ 
This decision follows the famous preced=xt of Ma-King Products Co. v, 
Blair. | 

One of the best examples of discretionary power arose from the refusal 
of Secretary Wilbur to receive certain #22lications for gas and oil land 
permits. The immense discretion granted the Secretary of tke Interior 
under acts of Congress was again upheki in the case of United States 
ex rel. McLennan v. Wilbur, 283 U.S. 414 (1931). 

An order of the Texas railroad: comruszsion inaugurating a so-called 
proration plan regulating and limiting production of oil and gas through- 
out the state was held invalid as being beyond the authority of the com- 
mission, in Macmillan v. Railroad Commission of Texas, 51 F. (2d) 400. 
The court objected because cutput was Emited, not to each well, but to 
each unit of twenty and fcrty acres, notwithstanding the number of 
wells upon it. Proration schemes have beer upheld in other states, and 
by the United States Supreme Court. 

The Missouri workmen’s compensation commission exercised a sound 
discretion in deciding that an injury to a street railway machinist, re- 
sulting when struck in the eye by a bas2ball bat while watching an in- 
door baseball game during lunch hour or the employer’s premises, arose 
“out of and in course of employment,’’ erd was therefore compensable. 
This was held in Conklin v. Kansas Cry Publie Service Co.,* one of 
scores of similar cases which arise throughout the country during the 
year. The court’s concluding observatior. fittingly describes the general 
situation with reference to administre-ive discretion; it shows how, 
through diversity and experimentation in the several jurisdicticns, Amer- 
ican law constantly grows. ‘‘The rulings m foreign jurisdictions,’’ states 
the court, “‘must be held to be conflictirg in the application of the law 

3 App. Ot, Ind, Aug. 12, 1981; 177 NH. 83. 

°46 F. (2d) 39, #ZI U.S. 479 (1926... 

“Certain aspects are analyzed in W., P. Z. German, ‘‘Compulsory Unit Opera- 
tion of Oil Pools,’’ 20 Calif, Law Rev., 111 (1932). Some late cases are discussed 
in J. H. Marshall and N. L. Meyers, ‘‘Legal Pleaming of Petroleum Production,’’ 41 
Yale Law Jour., 38 (1931). 

8 Bandini Petroleum Oo. v. Superior Court o! State of California in and for 
Los Angeles County, 52 8. Ct. 103 (1931). 

™ Kansas City Court of Appeals, April 6, 1981; 41 8.W. 608. 
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to the fact similar to those in the case at issue. We must hold, however, 
that the greater weight of authority is to the effect that when an injury 
arises out of a settled practice or condition known to the employer, with 
which there is a casual rea on between the injury and the employment, 
the injury is compensable.’’ 

2. Requirement of Notice and Hearing. Proper notice and hearing are 
requirements of ‘‘due process of law.’’ Failure of the administration to 
offer proper opportunity to appear and be heard constitutes ground for 

‘appeal. The law relating to this sphere of administrative action was 
- emphasized in the important case of Saltzman v. Stromberg Carlson 
Telephone Co., 46 F. (2d) 612. In declaring the commission’s order void, 
the court ruled that ex parte findings on evidence undisclosed to the 
applicant are insufficient. American law is strikingly at variance with 
British administrative law e this point, as illustrated convincingly i in ` 
the Arlidge case. 

The requirements of notice and hearing do not necessarily entail a 
decision by judges. As a matter of fact, it was held in Helfrick v. Dahl- 
strom Metallic Door Co.** that a hearing before the industrial board ful- 
fils the requirements of due process, although the members thereof, with 
the exception of one, were not required to be lawyers duly admitted to 
practice law. | 

‘8. Evidence. The amount and nature of the evidence which an adminis- 
trative. body must demand before its decisions will be respected is still a 
subject of considerable conjecture. Court pronouncements range from 
‘fany’’ to ‘‘complete and satisfactory’’ evidence. The case of Logan‘ City 
v. Public Utilities Commission” seems to the writer particularly lacking 
im this requirement. Here an application for a rate increase was granted 
by the public utilities commission, The appellant city contended that in- 
‘adequate evidence had been taken. The court, on appeal, did not even 
insist upon an abstract of evidence. Concerning the evidence presented 
before the commission, the court stated: “‘It may well be doubted whether 
the findings as made are sufficient to support the order.’’ Nevertheless, 
= the court decided that final orders should not be disturbed ‘‘antil some 
rule or decision of this court is announced as to how full or complete the 
findings of the commission should be.’’ Shades of the Ben Avon case} 


II. CONOLUSIVENESS AND APPEAL 
In many respects, such as notice, hearing, evidence, and general pro- 
cedure, American ‘administrative tribunals have taken over a large seg- 
% (1915) A.C, 120. 3256 N.Y. 199, 176 N.E. 141. 
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ment of the accoutrements of courts of Justice. But, more than by any 
other criterion, administrative justice is zo be tested, on the one hand, 
by the degree of finality exercised by said tribunals, and, on the other 
hand, by the circumstances under which appeals may be carried to the 
ordinary courts. These are the interstices of administrative power and 
procedure in which much of American =dministrative law is secreted. 
In this fleld, as Dean Pound says, ‘‘stancards’’ are being created which 
have a very profound effect upon the Sevelopment of American juris- 
prudence, | 

The fields in which administrative finaE=y plays a prominent part may 
be divided conveniently into ‘‘general’’ zad ‘‘industrial’’ categories.. In 
the first, or general, class, which include= immigration, revenue, public 
lands, health, sanitary, school, licensing ertivities, ete., the degree of ad- 
ministrative finality is rather complete; the courts seldom upset deter- 
minations made by this group of officiet: About the only grounds for 
review are excess of jurisdiction or fraud ard prejudice in dealing with 
the case. Speaking generally, ‘‘reasonablen2ss’’ and sufficiency of evidence 
are regarded by the courts as matters wik-2h, in these fields, may best be 
entrusted to the discretion of trained offizals. Various factors enter into 
the raison d’être of said immunity, such =s overburdened court dockets, 
the necessity of definitive action (revenue), the long-established cherac- 
ter of such determinations (meat inspect-=n), the common law presump- 
tion-of power to make final determmatiens (summary action and the 
abatement of nuisances), specific statutor; provision of a large degree of 
finality, and the fact that life and liberty, rather than property, are the 
issues raised, for the most part, in such <5terminations. 

Excerpts from a few cases will indice the degree of finality which 
has been established in these fields. ‘‘Th= weight of evidence,’’ said the 
court in Nichols v. Commissioner of Jrt=rnal Revenue,'f ‘fis a matter 
for the judgment of the board of tax appeals; and it may ‘‘ exercise its 
own independent judgment in reachirg i= conclusions,’’ Again, ‘‘ Treas- 
ury Department regulations have force of law when not in conflict with 
statute.” 

The legislature has power to create a erart having jurisdiction of con- 
troversies arising in the administration of a 2:ommon-school system, with 
right of appeal from the county board of «ducation to the state board of 
education, whose judgment should be fins]. | 

The taxing and budgetary powers present many important problems. 


w44 F. (2d) 157. 

» Williams v. Comm. Int. Rev., 44 F. (22) 417, 

x Bd. of Education of Long Oo. v. Bd. of Ec=ration of Liberty Co., 173 Ga. 203, 
159 S.E. 712. < | 
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Particular interest attaches to administrative law as it relates to budget- 
ary power and procedure, This is true since it is generally recognized 
that the budget is the center of modern efficiency, reorganization, and 
personnel reforms. During 1931, the judiciary was given an opportunity 
to decide upon the merits of one of these budgetary reforms in the sig- 
nificant case of Sparkman v. County Budget Commission?! Here the 

-budget commission was given statutory power to determine reasonable 
expenditures by county officers for employees’ salaries and expenses of 
offices, respectively; and said determinations were to be final. This lat- 
ter provision the court found null and void because it denied due process 
of law to persons having private property rights. The result reached 
seems to the writer exceedingly unfortunate and unnecessary. Why should 
not public management exercise the same privileges that private man- 
agement holds so indispensable? These matters are properly administra- 
tive, and should be terminated there. 

One of the most challenging cases is Winning v. Board of Dental 
Examiners.*? Here an accusation seeking revocation of license was 
brought by an employee of the board. The court held that ‘‘the writ of © 
certiorari can be used only for the purpose of ascertaining whether the 
trial court or board has exceeded its jurisdiction.’’ Furthermore, ‘‘preju- 
dice of members of the board of dental examiners does not disqualify 

members from hearing proceedings to revoke dental licenses, nor. consti- 
` tute grounds for granting certiorari to review order of board revoking 
licenses.’’ 

In such cases, and also with reference to immigration and other mat- 
ters," some believe the courts have permitted too much latitude. Special 
administrative courts may supply the answer.™ 

In the field of commerce and industry, the results and the considera- 

tions relative to court review are somewhat different. Here we may dif- 
 ferentiate industrial accident commission determinations, insurance and 
banking cases, general business, end public utility regulations. Finality 
is almost complete with reference to workmen’s compensation cases, some- 
what less irreviewable in insurance and banking determinations, and 
subject to considerable uncertainty and variety in the regulation of 
general business arid public utilities, 

Scores of cases are appealed each year from the determinations of i in- 

# Sup. Ct. Fila., Oct. 22, 1981; 137 So. 809. 

. BD. Ct. App. Calif., Jui 8, 1931; 300 P. 866. 

"This view is well expressed in Kenneth F. Burgess, ‘Recent Attempts to Im- 
munize Commission Orders Against Judicial Review,’’ 16 Iowa Law Rev., 53 (1930). 

“Such a proposal is contained in ‘‘Report on the Enforcement of the Deporta- 


tion Laws of the United States,’’ National Commission on Law Observance and 
Enforcement, No. 5, pp. 160-166. 
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dustrial accident commissions, but, with -emarkably few exceptions, the 
formula of the courts runs about as follows: ‘‘The finding of industrial 
accident commission within its power, if supported by evidence, is con- 
elusive upon the court, in absence of trawd.’’ There are surprisingly few 
reversals. However, in Bailey v. Stats C-mpensation Commission, just 
to show that there is not complete uniformity, the commission was over- 
ruled on a question of fact, where the issue involved the amount of an 
award due to a hip injury. 

An interesting issue is raised in the qu=stion of whether or not a com- 
mission has the right to re-hear and re-dec de its own final determinations. 
In Tibbs-Dorsey Mfg. Co. v. State Indus-rial Commission,** it was held 
that the industrial accident commission i= without jurisdiction to review 
a final award, except on the ground that it was procured by fraud and 
misrepresentation. The induscrial accider: commission’s finding that the 
final award was induced by fraud, whea supported by competent evi- 
dence, will not be disturbed cn appeal. Two justices rendered a long dis- 
sent, holding that there is no right to vacsts a final award. 

In determinations regarding general =tsmess corporations, the field 
of greatest uncertainty involves the Federal Trade Commission’s finality 
in cases involving unfair practices and felse and misleading advertising. 
The number of such appeals has fallen off narkedly since last term, more, 
it is suspected, on account of the emaseuls-ing effect of former reversals?” 
than because of greater clarity of the kaw regarding the subject. No 
important cases were found dealing with the findings of banking and in- 
surance commissioners.?$ 

In the public utility field, uncertainty sill reigns supreme, for national 
comparisons at least. Such cases as Appeal of Town of Andover* and 
Great No. Ry. Co. v. Dept. of Pub. Woer-ss®* represent the liberal view 
regarding finality. For example, it was szid in the Andover case: ‘‘The 
only question . . . is whether the body kas acted illegally or has ex- 


*110 W.Va., 151, 158 S.E. 676, 

* 147 Okla. 232, 296 P. 490. 

= For example, Federal Trade Comm. v, Klesrer, 880 U.S. 19 (1929); Berkey and 
Gay Furniture Co. v. Federal Trade Comm., 42 F, (2d) 427 (1980); Ohio Leather 
Co. v. Federal Trade Comm., 45 F. (2d) 89 (1320); Federal Trade Comm. v. Good- 
Grape Co., 45 F. (2d) 70 (1930). These deveopments are summarized in Milton 
Handler, ‘‘ Jurisdiction of the Federal Trade Commission over False Advertising,’’ 
31 Columbia Law Rev., 527 (1931). 

“In Hawkins v. Swan, 52 F. (2d) 688, it wes held that the approval by the 
comptroller of the currency of a merger or consc_idation of banks is a quaal-judicial 
act and not reviewable by the courts. 

# Sup. Ct. Err. Conn, July 14, 1931; 155 À. 17, 

#61 Wash. 29, 296 P. 148, ` 
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ceeded or abused its powers; . . . it is not for the court to substitute 
its judgment for that of the ecmmission.’’ . 

In striking contrast with these views are the mental gymnastics of 
the United States Supreme Court in the recent cases of Florida v. U.S." 
and U.S. v. Atlanta B. & C. R. Co., from which only confusion and the 
virtual rout of finality may be expected. In these cases, the court states 
that the conclusion of the commission requires not only evidence to sup- 
port it but findings of appropriate definiteness to express it; and that, in 
‘the Atlanta case, only orders or determinations, as contrasted with re- 
ports or opinions, are subject to judicial review. 

One of the most formative aspects of American administrative law is 
the new field of radio regulation. The results reached are not always the 
same. In Ansley v. Federal Radio Commission,™ the court declared that 
the Radio Commission’s finding that the state in which the applicant 
sought a broadcasting station construction permit already enjoyed more 
than a proper share of broadcasting facilities is presumed correct. The 
solution is not nearly so simple, however, when property interests have 
become vested. The commission was reversed in Courier-Journal Co. v. 
Federal Radio Commission,™ and in Journal Co. v. Federal Radio Com- 
mission.” In the latter case, the court concluded that the commission’s 
finding that four stations assigned the same frequency as the appellant’s 
station could be simultaneously operated without intolerable interference 
was manifestly against the evidence, The court did this even though ad- 
mitting that ‘‘the commission is better equipped than this court to work 
out an equitable solution of the problem.’ 


; 


IV. THE LAW OF OFFICERS 


1. What is an Office? In the case of State v. Botts,’ it was said: ‘‘ A 
person in the government’s service under authorized election or appoint- 
ment, whose duties are continuous and defined by governmental rules, 
and are part of the regular administration of government, holds public 
office.” But such a broad definition is by no means acceptable in every 
state. For example, a road superintendent of Surry county’ was held 
not an officer, but an agent, of the highway commission (although the 
position was created by statute); hence injunction, not. quo warranto, 
was the proper remedy to restrain the road superintendent from exer- 
cising the duties of his employment. The other extreme. is found in 


“282 U.S. 194. ” 282 U.S. 522. 


“46 F., (2d) 600. “46 F. (24) 614. 
“48 F. (2d) 461. ` "Sup. Ot. Fla., April 28, 1931; 184 So. 219. 


# Surry Co. v. Sparger, 200 N.O. £00, 157 S.B. 97. 
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Dastugue v. Cohen,** where a member c? the Republican state central 
committee was considered a public offizer, and hence entitled to invoke an 
injunction to protect him in the occupanes of his office until the disputed 
title to said office could be determined by proper judicial proceedings. 
The most satisfactory distinction between an office and an employment 
appears to be the one which Dr. Frank J. Goodnow suggested in his 
Comparative Administrative Law, namely: ‘‘ While an employment may 
be created by contract as a result of the f=ct that the government may be 
in some cases a subject of private law, an office can never be created by 


. contract, but anog its source and its limitations in some act of govern 


mental power.” 

2. De Facto Officers. In State ex. rel. sdwards v. Tippett, the court 
refused to issue a mandamus to compel a zourt reporter to supply ‘a 
transcript of record which he had voluntarily taken. He was held not to 
be a de facto officer. A de facto officer, said the court, is ‘‘one who with- 
out lawful right exercises functions of -fice under circumstances cal- 
culated to induce people without inquire to suppose that he is the of- 
ficer.’’ 

3. Quo Warranto. The title to publie cüce is tested by quo warranto 
proceedings. There has been a noticeable =endency to discourage the use 
of this remedy. One such example is the ezse of Sugart v. Thorpe.# Here 
an attempt was made to test the right to office of certain school district 
commissioners. Quo warranto was denied because individual taxpayers, 
having only a general public interest. comld not maintain an action in 
quo warranto, even though the attorney-zeneral or the ecunty attorney 
declined to institute or prosecute such an action. 
~ 4. Qualification and Duration of Office. Tke death, before qualifying, 

of a person elected to office, does not create a vacancy if the incumbent 
is authorized to hold until his successar q—alifies.tt The general common- 
law rule is that a public officer cannot giv2 an appointee tenure of oifice 
beyond his own.‘? Finally, if a state onicer accepts an incompatible 
federal office, causing a vacancy in the firs office, the subsequent resigna- 
tion of the federal office will not restore the state office.‘ 

5. Unenforceable Contracts of Officers. Contracts made in violation of 
duties of public officers are against publie policy and unenforceable, and 
will be cancelled by a court of equity. This rule was restated in Tuscan 


“14 La App. 475, 181 So. 746. 

"Sup. Ot. Fla., Mar. 11, 1981; 134 So. 82. 

“147 Okla. 152, 295 P. 605. 

“ Commonwealth v. Lamar, 802 Pa. 97, 158 A. 224. 
“Opinion of Justices, 37 Ohio App. 532, 175 TLD. 644. 

a £tate v. Piper, Ct. App. La., Apr. 9, 1821; 133 So. 812. 
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v. Smith,“ where the lease of a town building to a selectman’s brother 
was held unlawful because of said official’s interest therein as the 
brother’s creditor, The ease of Douglas v. Pittman“ goes still farther. 
Here the office of a member of the city board of education was declared 
vacated because he was interested in certain contracts with the board, 
even though the officer’s motives were admittedly proper and his acts 
unprofitable. 

6. Removal of Officers. Perhaps the most interesting case involving the 
removal power, aside from Fugate v. Weston, which was considered 
above,“ arose from the removal of a watchman im the city of San Fran- 
cisco. A charge of insubordination was lodged with the civil service com- 
mission. No personal notice of a hearing was given, although a letter was 
addressed to the discharged employee. The appellant did not attend the 
hearing. On appeal from the lower court in McGinn v. Department of 
Public Health,“ it was held that a decision of the civil service commis- 
sion, made final by charter provision, is not reviewable for defects or 
deficiencies in evidence, and that the appellant had obtained all the notice 
and hearing to which he was entitled. The disposition to hold the de- 
cisions of the removal board virtually irreviewable may be noted in all 
parts of the country. 


V. THE LIABILITY OF OFFICERS 


America, like England, has proceeded under the assumption that ‘‘the 
king can do no wrong.” Hence, in order to recognize liability at all, it 
was necessary to admit the common-law liability of officers. Even this 
sphere is, however, surrounded by certain legal and practical difficul- 
_ ties. For example, it was held in Automobile Abstract and Title Co. v. 
Haggerty* that a suit brought against the secretary of state of Michi- 
gan for injunction and damages arising out of the infringement of patent 
rights was in essence a suit against the state, and hence not maintain- 
able without its consent. On the other hand, in Miller v. Standard Nut 
Margarine Co. of Florida,‘ invclving the alleged wrongful conduct of a 
federal tax collector, the United States was held not a necessary party. 
Since the exemption of the government does not remove the personal 
liability of officers, the collector was held liable for unlawful collections 
under the Oleomargarine Act of 1886. 

In the case of Edelman v. Dunn,™ an assistant prosecutor was held 


“Sup. Jud. Ct. Maine, Jan. 23, 1981; 153 A. 289. 

“Ct. App. Kent., June 12, 1931; 39 S.W. (2d) 979. 

“156 Va. 107, 157 S.E. 736. “Ct, App. Calif., Apr. 6, 1981; 288 P. 118. 
#49 F, (2d) 79. #47 F. (2d) 79. 

2107 N.J.L. 858, 153 A. 524. 
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not liable for damages arising from delay in examining security and ap- 
proving and accepting bail bond, even though actuated by an improper 
motive. 

A more advanced view of official respomsibility is represented in a late 
California decision, Imperial Co. v. Adams." In this case, a member of 
the county board of supervisors was held Anancially liable for the board’s 
approval of false claims for road work collected by a supervisor and 
countersigned by himself. 

Speaking broadly, officer liability has increased, both legally and prac- 
tically, with the requirement of ample official bonds from public officials. 
Not many years ago, a Judgment was ir-quently worthless because men 
with property would not undertake publie office so long as the possi- 
bility of losing everything hung over them. Even under improved condi- 
tions, however, it is undoubtedly true th=t individual officers are forced 
to carry a liability which belongs in considerable part to the community 
as a whole. | 

VI. LIABILITY OF THE GOVERNMENT 


The current of American legislation e1d adjudication is in the direc- 
tion of allowing greater opportunity to sce governmental subdivisions. 
This development is most noticeable in t=e ease of municipalities, which 
are corporations, and hence do not possess the mystical attributes of 
sovereign immunity to the same degree £3 do the states and the federal 
government. One needs to remember thaz it is precisely in the fleld of 
municipal activity that the predominant number of relationships occur 
between the government and the individzal. America is now two-thirds 
urban. This same tendency to relax the “istorical doctrine of sovereign 
immunity is strikingly evident in counties and states as well. Although 
it should be recognized that an awakened sense of social responsibility 
for public torts usually takes the form. of statutory permission to sue, 
‘the net result is the protection of the c‘-isen through the courts from 
excess of power, malice, nuisance, or negl zence. It is increasingly recog- 
nized that it is not sufficient simply to restrain illegal action by mandamus 
or injunction. When a tort has been committed, the aggrieved individual 
must be assured substantial damages. There has long been a judicial 
presumption that redress is due in mos cases where the government 
maintains a nuisance. But, because only eertain limited functions were 
considered ‘‘private’’ or ‘‘proprietary’’ es contrasted with ‘‘govern- 
mental,” tort liability on other grounds such as negligence has hereto- 
fore been admitted by the courts very sparingly. Especially in certain 
sections of the country, there is a clear determination to extend liability 


“D. Ct. App. California, Sept. 28, 1931; 8 P. 194) 958. 
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to functions which have consistently been regarded as governmental, and 
hence formerly non-suable. A fair picture of governmental liability will 
- appear in an analysis of significant cases which were determined in 1931. 
1. Liability for the Safe Condition of Public Passage-ways. In the’ 
* ease of sidewalks, streets, bridges, public squares, ete., there has long 
developed a presumption of public responsibility for their safe condi- 
tion and upkeep. The salutary effect of this rule is noticeable in the 
special attention usually given to these matters throughout the country. 
The case of Fontaine v. Follett”? was an action of trespass for negli- 
gence against the city treasurer for the injury of a bicyclist who ran 
into a depression around a water-valve box. In awarding damages, the 
court ruled that notice to the city of a depression in the street caused 
by its employee’s act need not be shown in order to recover for the re- 
sulting injury to a bicyclist. The facts were similar in Woodward v. City 
of Waterbury,™ except that, in addition, ice and snow had not been 
removed from the sidewalk where the accident occurred. The city was 
held liable for $8,000 damages. Moreover, a city is liable for the safe 
condition of a railing abutting the sidewalk," for injury caused when 
a cannon projects over a sidewalk’ and for the parkway between the 
sidewalk and the paved portion of the street." Finally, in the case of an 
injury due to the sprung expansion plate of a publie bridge, it was held 
that the open and notorious continuance of a defective condition for a 
month before the pedestrian received injuries charged the authorities 
with sufficient notice; hence damages were awarded.** 

On the other hand, such liberality is not invariably fortheoming. The 
case of O’Rourke v. City of Washington’! held that where a motorist 
collided with an embankment, the city was not liable for negligence sim- 
ply because the street was insufficiently lighted. There is.no legal duty 
to light streets and thoroughfares in any specific manner. Likewise, in 
Densmore v. City of Birmingham,” it was held that the unsatisfactory 
character of a street in one particular place did not constitute sufficient 
ground for holding the city liable when an automobile collided with the 
city street sweeper at that point. The governmental character of the 
street sweeper was regarded determinative, not the condition of the 
street. 

™51 RL 418, 155 A. 363, 

e Sup. Ct. Err. Conn., July 29, 1931; 155 A. 825. f 

H Usletten v. City of Brookings, Sup. Ct. S.D. Apr. 6, 1931; 235 N.W. 705. 

* City of Macon v. Stevens, 42 Ga. App. 419, 156 S.E. 718. 

"Smith v. City of St. Joseph, Kansas City Ct. App. Mo., Jan. 5, 1931; 85 S.W. 
(24) 975. 

" Kacsanik v. Passaic Co., Sup. Ct N.J., July 2, 1981; 155 A. 751. 
| = 304 Pa. 78, 155 A. 100. "Sup. Ot. Ala., June 11, 1931; 185.80. 320. 
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2. Public Vehicles. Considerable ground has been gained, through both 
legislation and adjudication, in makirg governmental units liable for the 
negligent operation of publie vehicles. Sareral states, such as Pennsyl- 
vania and California, have passed sia-utes clearly establishing such 
responsibility. The old rule is found in a case such as Bandos v. City of ° 
Philadelphia. Here a minor, while walking on the sidewalk, was hit 
by a city vehicle. In an action for trespas, the court held that the carry- 
ing of ashes and refuse to the city dump is a governmental function, 
rendering the city not liable for negligenze. But contrast this case with 
Wolfe v. City of Miami, which enunciales a new rule that is becoming 
current in several southern states. In the court’s syllabus, one finds: 
‘Where an automobile was not owned br a municipality, but was being 
used by a municipal employee with the knowledge and consent of the ~ 
city on the city’s business’’ [the purchas: of food for convicts], the city 
is, liable for the vehicle’s negligent cperaticn. This case follows a rule 
of liability for negligence in zhe perfcrm=nce of governmental functions 
which was laid down in City of Tallahassee v. Kaufman. This case in- 
volved the operation of a fire truck, and sxpressly refused to follow the 
old rule of non-liability laid down in leading cases like Aldrich v. City 
of Youngstown”? 

3. Drains and Sewers. In all excep: three or four jurisdictions,“ 
liability has been established for the safe eondition and operation of 
drains and sewers. For example, it was said in City of Amarillo v. 
Ware% that the construction of storm wers is not a strictly govern- 
mental function, and hence the city is nc relieved of liability for.dam- 
age done to adjacent lands. Similarly, a landowner could recover from a 
municipality for sewage disposal causing damage." However, the ocea- 
sional overflowing of surface water in ar artificial channel is not action- 
able because not a permanert nuisance." 

Wisconsin is one of the states in which the old common-law immunity 
prevails. In the case of Erickson v. Villeze of West Salem,® á munici- 
pality was held not liable for the death © a boy who was drowned in a 
drain, the mouth of which was unguarded. The justices expressed deep 
regret that common justice tould not te done, but pointed out that 
remedial action depended upon legisletiv= authorization. 

© 304 Pa. 191, 155 A. 279. “Sop. M. Fla, May 6, 1931; 184 So. 588. 

e87 Fla., 119, 100 So. 150 (1924). 

7106 Ohio Bt., 842, 140 N.E. 164 (1922). 

“MeQuillin, Muntoipal Corporations, Vol. VI. g. 320. 

Comm. App. Tex., June 10, 1931; 40 B.W. &7. 

“Wagner y. Town of Andover, 200 N.O. 82. 126 S.E. 167. 

St Cashin v. City of New Rochells, 266 N.Y. 190, 176 N.E. 188. 

“Sup. Ot. Wis., May 12, 1931; 236 N.W. 578. 
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4, Miscellaneous. In Hoffman v. City of Bristol," damages were 
awarded for personal injury resulting from the maintenance of a nuisance 
in the form of a diving board above shallow water in a city pool. The 
following rule was stated : ‘‘ A municipality’s liability for nuisance cannot 
* be avoided on ground of exercising a governmental function.”’ 

Morrison v. Smith Bros.” involved the liability of a special administra- 
tive district, which was formed under tlie Municipal Utility Act of Cali- 
fornia, for the death by drowning of four persons. Liability depended 
upon whether said district was to be held ‘‘proprietary’”’ or ‘‘govern- — 
mental.’ The. trial court decided not to award damages, The supreme 
court reversed the decision, holding that the district was more analogous 
to a municipality than to the state, with its sovereign non-liability.. It 
was stated that ‘‘the rule excluding state agencies from liability for tort 
is an exception to the general rule which we are not inclined to extend,” 

Further illustration of the Florida rule of tort liability in negligence 
eases arising from governmental acts is found in the case of Chardhoff 
Junk Co. v. City of Tampa." A municipality may be held liable for 
damages resulting from the negligent operation of a municipal incinera- 
tor, irrespective of whether said operation constitutes a public nuisance, 

The judgment of a county superintendent of schools in dismissing a 
teacher is not conclusive in direct attack, where fraudulent action is 
proved. The school township is liable for the wrongful acts of its of- 
ficers."? The analogy to the French faute de service is striking. 


VIL REMEDIES AGAINST ABUSE OF POWER 


In addition to appeals to higher administrative bodies or ‘‘legisla- 
tive’’ courts, the common law and equitable writs of habeas corpus, 
certiorari, mandamus, quo warranto, prohibition, and injunction are 
available, under proper circumstances, for appeals to the ordinary courts. 

Instances have been given above of the circumstances surrounding the 
employment of the respective remedies. It will suffice to present a few 
illustrations of the most frequently used writs. 

The purpose of mandamus is to enforce a ministerial responsibility. 
In State v. Long,” the court refused to issue mandamus to force the 
governor to obtain a loan in order that the increased salaries of the pub- 
_ lie service commission, ordered by the legislature, might be paid. An 


“Sup. Ot. Err. Conn., June 22, 1981; 155 A, 499, 

“211 Cal. 86, 293 P. 53. 

U Sup. Ct. Fla., July 21, 1931; 185 So. 457. 

™ Keener School Township v. Eudahy, App. Ct. Ind., Mar. 31, 1931; 175 N.E. 
868. ; 

2172 La. 1028, 136 So, 41L 
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executive officer cannot be compelled ky mandamus to perform an act or 
duty involving judgment or discretion. 

Mandamus was the appropriate remedy to require municipal officers 
to call an election for the selection of <hair successors. However, the 
court took pains to point out that generzl y mandamus will not lie on 
mere anticipated default of duty." 

A final contrast will suffice. Mandemus is improper to compel road 
commissioners to repair county roads, or t) prevent their discretion in 
laying out new roads.*® However, mandamus will be issued to require 
state highway commissioners to make an eppraisement and to reimburse 
a town for paving a street constituting part of a state highway system 
specifically ordered by the legislature.7$ 

In cases which involve jurisdiction and zhe exercise of discretionary 
power, the proper writ is certiorari.™ Injunction, like mandamus, will 
also be employed to force a certain actisr by the administration. Its 
more common purposes are to prevent irreparable damage and a multi- 
plicity of suits.” The writ of prohibition :3 now used very infrequently, 
especially against officers."? 


Vill, SUMMARY OF DEVILOPMENTS 


The above discussion is not intended to suggest the unusual importance 
of the year 1931; rather it serves to exemplify tendencies which have 
been under way, in some cases, for a eons-lzrable number of years. The 
most important of these developments may be hypothesized as follows: 
1. A growing distinction is made between *‘_egislative’’ or ‘‘administra- 
tive”? courts, and ‘‘constituticnal’’ or ‘‘cdinary’” courts. 2. The pas- 
sage of general laws, permitting supplementary details to be filled in 
by the administration, 3. The performame2 of a large proportion of 
judicial work by administrative officers and commissions; the narrowing 
of the foundation of ‘‘common’’ law. 4. Tke presumption of increased 
proportions of discretionary power as a 1ecessary element of modern 
administration. 5. A high degree of finality im decisions rendered by cer- 
tain classes of officials; greater confusion in distinguishing law and fact 
in others; an increase of appeals to higher edministrative officials as an 
alternative to appeal to court. 6. In such ratters as notice, hearing, evi- 


™ Town Council of Gunterville v. Henry, 222 Ala. 474, 133 So. 5. 

Van Valkenburg v. Stone, 172 Ga. 642, 158 SH. 419. 

™ Town of West Greenville v. Jones, 161 S.C. 183, 159 8.8, 551. 

™ Winning v. Board of Dental Hxaminers, CE App. Calif., June 8, 1931; 300 
P. 866, 

™ McIntyre v. Harrison, 172 Ga. 65, 157 S.H. 4:9 

® March v. Goldthorpe, Mayor, 123 Ohio St. 103, 174 N.E. 246. 
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dence, and general procedure, administrative tribunals tend to assume 
the principal characteristics and attitudes of ordinary courts; generally, 
their speed, reduced cost, and informality are a model for judicial re- 
form. 7. The legal distinctions between an ‘‘office’’ and an ‘‘employ- 
ment’’ are not uniform; nor are they usually followed. consistently, 
_ 8. Quo warranto is used with less frequency to test title to office. 9. The 
federal removal power is complete; generally, the municipal removal 
power has few or no limitations; the governor’s power is still largely 
withheld or limited. 10. The tort liability of officers has increased in law 
and in practical operation. 11. Liability for public nuisances is well estab- 
lished. 12. Statutory provision of publie liability for negligence has in- 
creased in certain fields. 13. In southern states, especially Florida, the 
courts have liberalized the sovereign immunity for “governmental” acts, 
as regards both nuisance and negligence; a general tendency in this 
direction is observable in most sections, 14, The exact circumstances in 
which the ‘‘extraordinary. remedies’? are applicable differ considerably 
in the several jurisdictions. 

| ‘ MARSHALL E. DIMOOK, 

University of California at Los Angeles. 


The Prestige Value of Public Employment. In 1929, the University 
of Chicago Press published the first intensive study of the prestige rating 
of municipal employment, the results of an experiment enlisting the 
coöperation of over 5,000 residents of Chicago and yielding over 90,000 
separate expressions of opinion on the relative status of municipal and 
private employment. The results of this inquiry were disturbing. The 
prestige of municipal employment in Chicago appeared to be less than 
that of corresponding private employment, and special inquiries into the 
integrity, courtesy, and competence of city employees revealed serious 
lack of public confidence. Prestige differentials were developed with 
reference to sex, age, education, occupation, and place of birth which 
showed wide divergences. The women displayed more confidence in city 
employees than men, younger persons more than their elders, those with 
little formal education more than those with college or university train- 
_ ing, skilled and unskilled labor more than the professional men, and 
the foreign born more than the native born. 

Since the publication of these results, there has been an increasing 
interest in the prestige. of public employment and much discussion as to 
its importance and meaning. The question naturally was put as to 
whether the results reached in Chicago, with a record of low municipal 


Leonard D. White, The Prestige Value of Municipal Employment in Chicago 
(University of Chicago Press, 1929). 
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accomplishment, were typical. On this sue, opinions varied widely. At 
the request of the Civil Service Assembly, a second study was under- 
taken to ascertain the attitudes of 2ersans in other communities on the 
same subject; and the same methods ware used in order to secure, as 
far as possible, comparable results. The results are summarized here- 
with, and will appear in greater detail in a forthcoming monograph.? 

Using ten paired occupations (one public, one private) as cne type of 
analysis, responses from 7,158 subjects in eleven cities widely scattered 
in all parts of the country? showed that municipal employment has a 
higher prestige rating than private employment, thus reversing the re- 
sults of the first study. Using the metnod of calculation employed in 
1928, a prestige index of plu3 10 was derived, as against a Chicago index 
of minus 14. This result, however, is inconsistent with the expressions 
of opinion made by the same indiv-dua3 on other parts of the present 
experiment, and must be accepted with reserve. 

Responses to fifteen relevant questions as to the comparative standing 
of city and private employment in stch matters as relative opportunity, 
favoritism, value of experience, permarence, recognition of merit, and 
the like gave results very similar to thos: revealed in Chicago, and quite 
inconsistent with a high prestige ratmg. Combining the responses to all 
fifteen questions, the percentage favoring city employment was 26, pri- 
vate employment 52, non-committal 22. These correspond to 24, 55, and 
21 per cent, respectively, as discovered In 1928 in Chicago. 

Special study was again made of attitudes toward public and private 
employees on the three qualities of integrity, courtesy, and competence, 
using a nine-point completion test of which the fifth position was neutral. 
The results secured closely resemble the results found in 1928 and sug- 
gest an unfavorable opinion concerring public employees. The follow- 
mg table summarizes the results, combining the returns from each of 
eleven cities: 

TABLE I 


PER CENT DISTRIBUTION oF OPINION “7,138 Cases), CITY EMPLOYEES A3 
COMPARED WITH PRIVATS EMPLOYEES 


Trait Per cent facorable Per cent Per cent Per cent 

to oity emp-oyees neutral unfavorable biank 
Efficiency ..... a ere ree 17.05 32.44 49.51 1.30 
Honesty seiere année bientot . 1141 51.55 33.77 1.27 
Courtes. su mines costs 11.87 28.28 55.50 2.65 


2 Further Contributions to the Prestige Vale of Publio Employment (University 
cf Chicago Press). a 

“New York, Trenton, Philadelphia, Columbuz, Madison, Minneapolis, Seattle, San 
Francisco, Los Angeles, Salt Lake City, ani Austin. 
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An effort was made in the present study to secure data showing the 
relative prestige standing of municipal, state, and federal employees. 
Two devices were tried. By employing paired occupations, city, state, and 
federal positions were.compared each with the other for five widely dif- 
ferent types of employment. The subjects were also asked to indicate on 
a scale showing five positions (very low, low, moderate, high, very high) 
where they placed city, state, and federal positions respectively. The re- 


sults 


were consistent and illuminating. 


.Combining the choices for each of the five positions on each level of 
employment, we. derive the following summary from the paired occupa- 


tions: 


Type of Position 


TABLE II 
PREFERENCES FOR CITY, STATE, AND FEDERAL EMPLOYMENT 


State oo. cece cece eee eee ete nee teeta teense eens 29,066 
Oy cipctrm evince oes Raw G OLS ASAI A eae hea enue ha 4,623 
Fodoral stew is emnadinisdesel dunes tests 80,493 
SCAG: TE StS ease eee A TE eaeee us seas 5,915 
Federal sise sie t rr n aa errr ee rer errr 29,152 


: _ Number of Preferences 
Olly acta Aces tees betty aa A A A aA 5,999 


These figures show the strong preferences for state and federal when 
compared with municipal positions, and for federal as against state. The 


order of prestige rises from municipal through state to federal. 


The same conclusion is reached by analysis of the scale positions as- 
signed to the three levels of employment, as indicated in the following 


table: 


TABLE UT 


PER CENT DISTRIBUTION OF OPINION ON PRESTIGE OF CrTy, STATE, AND 


FEDERAL POSITIONS 


Rating Municipal State 
Very low 6 eiciisieiwce enun NEFA e.s... 5.38 1.02 
LOW Lis RAS RRO Ta a ea . 17.19 ` 5.23 
Moderate ..........,... E E AEE + 61.49 44.40 
Pei isi E S EAE EE vee PETIT 11.59 43,12 
Very high: siririn a eera EANET 8.14 4.67 
Blank sise ee en ee aren 1.51 ` 1.56 


Federal 


1.18 
2.37 
21.40 
87.65 


85.90 
1.55 


Examination of this table shows five times as many ‘‘very low’? rat- 
ings for municipal as for either state or federal positions, and about ten 
times as many ‘‘very high” ratings for federal as for either state or 
municipal positions. 

Giving a weight of 1, 2, 3, 4, and 5 to the ratings from ‘‘very low’’ 
to ‘‘very high’’ respectively, and ascertaining the percentage of total 


{ 
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maximum ratings actually earned by each class of positions, we find the 
result to be 57.9 per cent for municipal, 25.2 per cent for state, and 81.3 
per cent for federal positions. This is psrhaps the clearest method of 
presenting the summarized results of the scale ratings, and confirms the 
high, intermediate, and low prestige of federal, state, and municipal posi- 
. tions, respectively. 

Turning now to the various differentis s, we find substential confirma- 
” tion of the results of the Chicago study <£ 1927-28. The differentials are 
not necessarily affected by the higher przstige level which was indicated 
in one part of the present inquiry. ‘As a zesult of the two experiments, 
they appear to be reasonably well established. | 

The prestige index of the women in tke present study was plus 20.68, 
that of the men plus 8.68, a spread of over 16 points as compared with a 
corresponding spread of eleven points in the first study. Analysis of the 
nine-point completion test with reference to the efficiency of municipal 
employees confirms the relatively unfrierdly attitude of the men. 

The age differential produced results c.usely resembling those secured 
in Chicago, the conclusion being that pres-ige varies inversely with age, 
the greatest change occurring in the years from 20 to 35. The prestige 
index of young people under 20 was plu= 26; that of persons of 50 and 
over was minus 2, 

The educational differential was no: as elear as that derived from the 
first experiment, but the general results are in conformity. Persons with 
a common school education showed an index of plus 14, high school plus 
12, college plus 11, and graduate school m-nus one. The variation is less 
marked than that shown in Chicago, for aich the corresponding figures 
were: common school plus 18, high school minus 3, college minus 25, and 
graduate school minus 42. 

The occupational prestige indexes revzaled the executive-proprietor 
group with the most pronounced negativ2 index, the clerical group in an 
intermediate position, and the students 1 the upper, positive range. By 
accident, a small group of 75 public emp_cyees was included in this in- 
quiry; their index was in the intermedials group, slightly higher than 
the general average. 


The influence of foreign attitudes is very neatly exhibited in the fol- 
lowing table. 


TABLE IV 
PRESTIGE INDEXKS BY PARENTAGE 
Parentage Index 
Native born, native parentage ......,........ .,......,.,.,..,,,...... + 6.4 
Native born, mixed parentage .......sessesesrornesrocserirresoersceeseso 12.2 
Native born, foreign parentage ........,,.............ssesesossurseses -+12.9 


es 
Foreign DORN: ons sise ieee sans hw awe Dee eee sessions 18.4 
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This showing also confirms the findings in the Chicago investigation. 

Among the foreign-born groups, the Italians again lead the list, and the 
English, Irish, and Canadian groups again display the lowest index, 
This finding casts doubt on the depressing influence which ‘‘Big Bill” 
was thought to have cast over these subjects of King George residing in 
1928 in Chicago. The negro index is substantially higher than the native 
white index in both experiments. 

So far, therefore, as the bulk of the evidence of the. present experi- 
ment is concerned, it appears that attitudes toward public‘employment in 
eleven widely scattered. American cities are not as favorable as those re- 
lating to corresponding private employment. The findings drawn from 
preferences indicated on ten paired occupations, however, seem to show 
a definite advantage to public employees. These findings are in direct 
conflict with opinions expressed by the same subjects on other parts of 
the schedule, and must be taken with reserve. So far as the differential 
attitudes related to sex, age, education, occupation, and race or national- 
ity are concerned, the present study broadly confirms the results dis- 
closed in 1928 in Chicago. 

Finally, the evidence of the present inquiry indicates that the prestige 
of federal, state, and municipal employment stands, respectively, on a 
seale of 100, at approximatsly 80, 70, and 60, the city positions receiv- 
ing the lowest rating. 

LEONARD D. WHITE. 


University of Chicago. 


The Wisconsin Executive Council. Chapter 83 of the Laws of 1931 of 
the state of Wisconsin authorized the establishment of an executive 
council. Chapter 861 authorized the council to appoint a committee on 
business economics with certain functions. These two measures (which 
now constitute Chapter 15 of the Wisconsin Statutes, Sections .001 to 
005 inclusive) resulted from the recommendation made to the legisla- 
ture by Governor Philip LaFollette in his first message, presented on 
January 15, 1931.1 The governor called attention to the need that popu- 
lar representative government provide a responsible and efficient alterna- 
tive to direct action in view of post-war developments throughout the 
world. He urged that a satisfactory alternative must provide ample con- 
sultation and study prior to the introduction of measures, the presenta- 
tion of programs by the group ready to assume responsibility for their 
advocacy, ample opportunity for legislative criticism, and ‘‘continuing 

1 Message of Philip F. LaFollette, Governor of Wisoonsin, to the Wisconsin Legis- 
lature, Regular Session, 1931, Thursday, January 15, 1981. Executive Office, State 
Capitol, Madison, pp. 8-11. 
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oversight of administration by responsible representatives cf the pub- 
lic.” He added that in Wisconsin the development of governmental 
policy had observed these conditions, and proceeded to suggest their 
further development, as follows: 


I recommend that we provide machinery tr sontinue and simplify the arrange- 
ment already begun whereby ths responsible executive and legislative leaders may 
present at the beginning of the legislative session specific and detailed proposals for 
legislation on any major questior of state poly | 

I am not referring, in this consideration, t- chose details of legislation designed 
to perfect existing law. I have in mind propcsals involving major changes in basic 
social and economic policy. Such legislation, of 2az-reaching consequences, obviously 
should not be proposed except es the resilt rf careful research, full consultation 
with all interests it would affect, and metiezicus draftsmanship. Such legislation 
should not be proposed unless and until some grcup is prepared to underwrite its 
soundness and urge its passage. 

This plan should enable the legislature to prœeed to an immediate consideration 
of definite measures. Preliminary committee werk on these measures would have 
been instituted prior to the commencement ož ‘ha session, From the first day of 
the session, the legislature as £ whole could consider the basic policies involved 
in each proposal, and could accent, reject, or £l<er them in the light of a compre- 
hensive program. 

This procedure emphasizes the importance of the advance work to be done 
by committees prior to the convening of the lagislature. During recent wesks, I 
have been in consultation with many members of this legislature as well as com- 
mittees representative of important social ani aconomic interests of the state of 
Wisconsin. This is a practice which I believa siould underlie the relationship be- 
tween the executive, the legislature, and the ciffzens of the state. 

One theory of American government nas been so interpreted at times as to 
isolate the executive from the legislative branch. But a shrewd observer of gov- 
ernment, Walter Bagehot, once wrote that ‘‘ahrinistration includes legislation, for 
it is concerned with the far-seeing regulation of future conduct, as well as with 
the limited management of the present,’’ It is equally true that legislation in- 
eludes administration, through the concrete apzlication of general legislative enact- 
ments, If we examine the adoption of importart and fundamental policies in the 
history of American government, we find that jcint effort of legislative, executive, 
and representative leadership outside the government secures permanent results A 
narrow interpretation of the separation of porers has too often invited weak and 
irresponsible government. A legislative opposition, anxious to avoid responsibility 
for creative effort, has often been matched witta petulant and arbitrary executive. 
Under these conditions, the publie business is neg-ected, and public apathy follows. 

In order to avoid these evils, a powerful movement has developed in the past 
fifteen years. It has taken the form of a great increase in the discretionary powers 
of executive officers, This is due in part to the changed nature of governmental 
functions. Highly technical questions of healt and labor standards require spe- 
cife definition by experienced administrators. General policies for the regulation 
of utilities, determined by legislatures, must be xpplied to concrete cases. 

But I doubt the wisdom of attempting to sl~e the fundamental question of re- 
sponsibility for determining policy by an unericical acceptance of this tendency. We 
can apply to this problem a principle fundametal to our traditions in this state— 
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the principle of joint codperstion. I urge a continuing relationship of this leader- 
. Ship, official and wnofficial, im the study of our problems, the preparation of 
programs, and the supervision over tha administration of the resulting legislation. 
The expansion of administrative discretion, as recently discussed by the chief jus- 
tice of our Supreme Court, has raised serious problems of judicial protection of the 
rights of the citizen. It has raised equally serious problems of legislative-executive 
relationship. : 

I have two recommendations to make as an alternative to the blind acceptance 
of this tendency: - 

First, legislation providing for the calling together of legislative committees for 
periods of time when the legislature is not in session, for the consideration of spe- 
cifie problems. When so engaged upor the business of the state, the members should 
be paid their actual expenses. It woulc thus be possible, during the extended period 
when the legislature is not in session, for a more. carefully planned program to 
be prepared. Thus the administration of policy could be observed closely by those 
through whom it had been originally enacted. 

Becond, legislation providing for the appointment of an executive council of 
not more than twenty members, to serve without compensation other than actual 
expenses. One-half of this council should be members of the legislature named by, 
and responsible to, it. The remaining members should be appointed by and responsible 
to the executive. It should ‘be given ample powers of inquiry. 

These proposals would, in my judgment, give a better opportunity for the 
continuous review of the activities of government in this state. They offer us a 
safeguard against hasty, arbitrary, and ill-informed developments of policy. They 
are .an alternative to the drift toward extending arbitrary powers to the governor 
and the executive branch of governament without some compensating controls. I 
agree that a governor must be held responsible for his actions as chief. executive. 
I do not agree, however, thet he should attempt to dictate, in isolation, the gen- 
eral policy of the political group in power. No one man has sufficient wisdom to 
diagnose the needs of the state. In the exercise of the extensive semi-judicial and 
semi-legislative powers necessarily given to administrative authorities, a continuing 
study of their trends and eects by both official and unofficial leadership is now 
essential, 

But there is a second reason behind these recommendations. It relates to the 
opportunity for ineluding on the executive council spokesmen for agriculture, manu- 
factures, commerce, finance, labor, and similar basie interests in the state. A gen- 
eration ago, America entered upon a period of scientific research which has yielded 
undreamed of productivity of goods and services. The movement has been extended 
into national and regional organizations of industries which have codperated in 
research and established standard practices and methods. | 

The economic situation today requires a further step. We must mobilize for 
the solution of the critical problem cof distribution the ability and experience which 
have perfected our machinery of production. In the midst of plenty, great sections 
of our population. are suffering. The individual progress of one industry has no 
relationship to another; the use of natural resources, the need for integrating trans- - 
portation facilities, the development of public works programs, all need planning 
in common. 

It is possible for us to inaugurate for Wisconsin the first steps toward a 
planned development, to be achieved by the free coëperation of individuals and 
groups with the government of the state. No one sestion or member of the eom- 
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munity is all-sufficient for this task. Our institutions of government should be de- 
signed to facilitate this taking of common “nsel. In the conferences which have 
‘already been held with many groups in r=cent weeks, there has been generous 
response from representatives of many interests. We may yet.turn our present 
economic difficulties to some permanent ecEKevement if we establish a continuing 
practice of this kind. 


Thus the recommendation made by Ecvernor LaF ollette centers upon 
the importance of the preparation of =rograms prior to the meeting of 
the legislature, in order to expedite p=Elic business and better prepare 
material for legislative diseussion; the sssociation of representatives of 
the legislature which has authorized a “sw with some continuous review 
or the exercise of administrative auth=nity under the statute; and the 
bringing of responsible leaders draw- from different major interests 
in the state into consultaticn with the governmental leaders of the state. 
This procedure and organization were to be made available for consulta- 
tive and advisory activities relating to social and -economic problems as 
well as to political questions in the narrower sense. 

The resulting legislation authorized tze creation of the proposed execu- 
tive council. The body consists of five serators and five assemblymen ap- 
pointed ‘‘as are standing committees m the respective houses,’’ and of 
“ten other citizens appointed by the gevernor without confirmation.’’ 
All appointments ‘‘expire with the terr of the governor during which 
they are made.’’ Members of the senate committees are selected by an 
elective committee on committees; meters of the assembly committees 
are appointed by the speaker. The appom-ments which have thus far been 
made reflect not so much a strong partisan interest as a desire to secure 
a genuine representation of different in-erests and points of view. The 
legislative representation is not drawn from one political faction alone; 
while the appointments made by the gcvernor have ignored party affilia- 
tions in order to obtain for the counzil men who could speak with author- 
ity for important interests. Thus, large industry is represented by the 
presence on the council of the heads of an automobile manufacturing 
company, a paper mill, and a wood-products fattory; labor is repre- 
sented through the presence of the head of the Wisconsin Federa- 
tion of Labor and the head of the Railraad Brotherhoods in Wisconsin ; 
the president of one of the larger farm organizations is also a member. 
Because of the need for drawing upcn the time and energy of representa- 
tives of the banking interests for assoctation with the efforts on the part 
of the state government to prevent a barking collapse such as has been 
feared throughout the country during ‘he depression, no appointments 
from that group have as yet been made. 

The functions assigned to the council are of three types. The original 
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proposal made by the governor emphasize the function of consultation 
and investigation. In point of fact, there was already in existence a 
small ‘‘advisory council’’ consisting of the heads of the staff agencies 
(the director of the budget, the director of purchases, the director of 
personnel, and the state engineer). This the legislature abolished in estab- 
lishing the new executive council, te which was transferred the former 
body’s function of approving the rules and regulations made by the . 
director of purchases for administering the laws relating to the purchas- 
ing of supplies and similar regulations governing the leasing of space for 
offices or the assignment of offices in state-owned buildings. Second, a 
measure introduced by a member of the Assembly calling for a committee 
(of the executive council) on business economics, with an executive secre- 
tary, gives special legal authorization for economic investigations and a 
supply of economic research facilities to Wisconsin firms. The chief 
function of the council, however, is stated as being advisory to the gover- 
nor ‘‘in any matter which he may refer to the council,’’ and to investi- 
gate the functioning of departments and to make studies of governmen 
problems (special reference being made to the possibility of consolidation 
and elimination of functions and departments). It is given the power to 
employ assistants and to administer oaths, issue subpcenas, compel the 
‘attendance of witnesses and the production of papers, books, accounts, 
documents, and testimony. These powers are to be enforced, in case of 
disobedience on the part of any person, by the courts through contempt 
proceedings. All state departments and officials are required to make 
‘such reports, collect such data, and conduct such studies to or for the 
executive council as it may require, and as can be made within the limits 
of the appropriation.’’ 

The executive council has been in existence for less than a year. During 
that time conditions were most unfavorable for the development of new 
institutions, since the energies of the governor and the legislative mem- 
bers were absorbed by a special legislative session devoted to the highly 
controversial problems of public relief, unemployment insurance, and 
taxation, and secondly because of the abnormal economic conditions re- 
quiring time and energy in maintaining some kind of economic stability. 
Nevertheless, a good deal of ground work has been done. There have been 
prepared for the council by various individuals or staffs in the adminis- 
trative services or the various departments of the University of Wiscon- 
sin, and submitted to the council, an economic survey of the state, a 
power survey, a survey of agricultural credits, and g land use survey. 
À monthly bulletin of economic conditions has been issued in order to 
determine whether such a statistical picture would be of sufficient value 
to warrant regular publication. The governor has referred a number of 


PUBLIO ADMINISTRATION AND ADMINISTRATIVE LAW 919 


questions of policy to full meetings cf the council for discussion, and has 
placed before special meetings called under the auspices of the council 
certain matters concerning which he vished to secure advice. Prior to 
the establishment of the council, he hec held meetings with representa- 
tives of different: industries in order to discover new ways in which the 
state might usefully codperate with ar industry which was seeking to 
develop a more effective economic goverment. 

The most concrete development has bean in the industries dependent 
upon forests. One committee which de-e-oped out of these conferences 
was responsible for the adoption af a so-called ‘‘lumber stabilization 
agreement’’ which sought *o meet serus questions of unemployment 
and of ruthless cutting of remainirg timber which the depression has 
brought about. Another committee reprzs2ntative of the lumber and the 
pulp and paper industries, the United S:etes Lake States Forest Experi- 
ment Station, and the United States Forest Products Laboratory con- 
ducted a survey of the forest land use problem in Wisconsin which is now 
in print.? 

The establishment of such an insticution as the council naturally raises 
meny interesting questions, especially for the political scientist. Will 
it be possible for the council to develop as a body representative of 
functional interests on the part of the members named by the governor, 
and yet to collaborate with the gove-no= ard members of the legislature 
with their party affiliations? Will the bitter controversies over economic 
policy, and especially taxation, make it impossible for a governor with 
strong views on economic policy to secure genume coöperation from 
economic groups opposed to such policies? What relation will the council 
have to the regular ‘‘line” departments? How will it affect the problem 
of executive-legislative relations? In all taese matters, it is obvious that 
in any administration the personality of tke governor will play a large 
part. The brief experience thus far had Goes not warrant generalization 
or conclusions. But the instiution is sufieiently important, both in itself 
‘and as a reflection of the times, to encourage our following its history, 
even if it proves to be a brief one. 

It is interesting to notice that otaer sates are also turning to some 
kind of consultative council for encouresing the formulation of proslems 
and policies on the part of leaders of various interests in collaboration 
with governmental leaders. Governor Cross has appointed such an in- 
formal committee in Connecticut; ths Greater Pennsylvania Council has 
been established in Pennsylvania; the =20th Carolina Council has been 
established in that state; while the lari-planning work in New York, 


3 Forest Land Use in Wisconsin. Obtameble “rm the Director of Purchases, State 
Capitol, Madison, Wisconsin, for $1.00. 
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and now in Iowa, is an indication of the same type of new approach to 
government.’ Another interesting example is the New England Council. 

One possibility for the development of such councils as these has a 
special interest in view of the questions just reported on by the Com- 
mittee on Ministers’ Powers in.Great Britain. The great extension of 
discretionary authority to departments should be ‘accompanied by an 
increase in the capacity and training of the civil servant who is to exercise 
these powers. The review by a council representative both of the legis- 
- lature and of responsible and important interests in the state may help 
to educate them in the importance of personnel and proper administra- 
tive organization and staff services. At the same time, in the use of these 
broad discretionary powers the expert may benefit from the presence of. 
lay observers who are not bound by departmental or professional tieg.. 

. O JOHN M. GAUS. 

University of Wisconsin. | 

*See Carl E. Ladd, ‘Land Planning in the Empire State,’ New Republic, Aug. 
8, 1932, and J. L. Crane, Jr., “State Planning i in Ilinois and Iowa,” City Planning, 
April, 1932. 

‘The struggle between’ Congress and the President over the exercise of dis 
eretionary powers of the federal commissions, reflected in controversies over confirma- 
tions, has led to the proposal for a recess congressional committees which would in- . 
vestigate the use of powers delegated by Congress to prorent their abuse or mis- 


application. 
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The German Reichstag Elections of Fuly 31, 1932.1 Republican Ger- 
many elected its sixth Reichstag under tha Weimar constitution on July 
31, The largest vote ever cast for a Reielstag membership was recorded 
- at this election——about thirty-eight milliee: people, or 83.2 per cent of the 
qualified voters, casting ballots. Despite the predictions of disordet, and 
even violent revolution, the election dar was quiet and orderly. Thou- 
sands of Germans, taking advantage of the liberal absentee voting law, 
voted at pleasure resorts where they hei zone to spend the week-end. 
A certificate from the home precinct enables a German citizen to vote 
anywhere in the Reich, In the cities, voters waited in long lines at the 
polling places; but there was no congestion, for the actual voting took 
but a fraction of a minute and the wile voting procedure was well 
systematized. 

The number of parties on the ballots var.ec from one district to another, . 
but the average was about twelve or foucceen. Every imaginable type of 
opinion and freak ‘‘ism’’ was represente? among the party lists. Party 
number twelve on one of the lists was leteLed ‘“‘ Highest salary for civil 
servants, 5,000 marks, For the unemploye= and victims of the war, hither- 
to trodden under foot.’’ Another party wes designated ‘‘National Middle 
Party against Fascism and Socialism.” SI another party labelled itself 
“Justice movement against all parties exd wage cuts and for provision 
for unemployment.’’ Another party whick polled over 87,000 votes made 
a bid for support in all directions by cal-ing itself the ‘‘Radical Middle 
Party.” 

The number of members of the new Ecsichstag, fixed according to the 
size of the vote cast, is 607. The table on the following page indicates the 
division of these seats among the partie: ard the number of seats these 
same parties secured in the 1930 elections. 

By gaining 230 seats in the Reichstaz the National Socialists (Hit- 
lerites) became not only the largest parzy in the present Reichstag, but 
the largest single party ever to sit in th=: kody. It is true that the pre- 
election claims of such Nazi papers as the Angriff and the Völkischer 
Beobachter were not fulfilled, but the siawing was:impressive. English 
newspaper correspondents in Germany asserted that a party making such 
a show of strength in Britain would be #ven control of the government 
even if it failed to obtain a majority. The Zentrists and the Social Demo- 
crats believed that whether Hitler was mad3 chancellor or not the high 
point of the National Socialist strength Lad been reached. Such a pre- 
diction may seem nothing more than par-r talk, of which there is plenty 


t? This note was written in Germany shortly aster the election. Afan. Ed. 
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Rercusrag ELeorions or 1930 ann 1932 





Popular Popular Seats | Seats | Per cent 
Party vole vote obiatned|obtatned| of total 
1988 1988 1980 lvote 1988 
National Socialists...... 13,772,748 230 110 37.4 
Social Democrats.. ..... 7,953,686 133 136 24.3 
Communists........... 5,365,668 89 78 14.3 
Center................ 4,587,477 75 69 12.2 
Nationalists........... 2,184,971 37 42 6.0 
Bavarian People’s Party.; 1,202,617 22 19 2.8 
. German People’s Party.. 435, 547 T~ 27 1.1 
German State Party.... 873,560 4 16 1.0 
Christian Socialists..... 864,986 4 14 1.0 
German Peasants’ Party. 137,090 2 3 — 
Farm Federation ....... 96,868 2 4 — 
Householders Party..... 146,107 1,361,762 1 21 0.4 
German Land Party.... 91,287 1,108,043 i. 19 0.3 
Hanoverians........... 48,873 - 144,268 “~~ seme =- 
Socialist Workers Party . 72,169 — — == = 
Scattering.........,.... 209,579 — | oenn on = 


in Germany at the present time. But among National Socialists them- 
selves there was a feeling that it was a case of obtaining power at once 
. under present conditions or never. Every condition favored extremist 
causes in this election—the economic depression, dissatisfaction among 
civil servants because of pay-cuts, the large number of despairing among 
all classes, and the sentiment prevailing everywhere that German morale 
would be strengthened and respect for Germany everywhere increased 
by adherence to a party making a strong patriotic appeal. The number 
of voters who had no special attachment for Hitler or his cause, but who 
believed that he should be given a chance, was particularly large. It was 
not uncommon to hear people say that they were going to vote for the 
National Socialists with the hope that Hitler would gain his majority; in 
that event, they were certain he would be such a failure that he would 
not be heard from again. These people were certain that such were the 
only means of getting rid of Hitler. . | 
In the weeks immediately preceding the election, an observer might 
have concluded that the Nazis controlled well over fifty per cent of the 
voters. Nazi meetings were unsurpassed in numbers and enthusiasm. 
Some of the Hitler outdoor demonstrations reached the hundred-thousand 
mark in point of numbers, These meetings must have yielded the party 
treasury large sums, for besides incidental collections taken up among 
the crowds entrance fees of four and five marks were levied. Party leaders, 
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in figuring their votes, may have been misled by these demonstrations; 
large numbers of the curions attended them, for Hitler never failed to 
put on a good show. He is perhaps Gsrmany’s best stump orator. His 
patriotic appeal was undeniably effective. All the advantage that goes 
to a party or candidate that can put ah a good show went to the Hit- 
lérites. The special uniform of the Hitler storm troops appealed to the 
young men. Everywhere these special troops were to be seen, and every- 
where they attracted attention. The spezial fascist salute made its appeal 
—again especially to the young. On election day, young people could 
be seen passing the Brown House in Munich—national headquarters of 
the Hitlerites—for the purpose of salcting the Nazi soldiers on guard. 
These youth would pass by, walk as far as the next corner, and return 
again to give the salute. Evan older pecole seemed to derive considerable 
pleasure from giving this form of greeting. Another appeal of the Nazis 
was in the Hachenkreuz, mystic symbo_ of the ancients. It cecupies the 
center of the Nazi flag; it is even marke< along the trails in the Bavarian 
Alps. The appeal of this spezial ritual, a= well as the appeal to patriotism, 
made a definite program unnecessary. 

The position of the Hitlerites is, nevertheless, critical. The tactical 
course to pursue is not at all easy to determine. Under ordinary circum- 
stances, they would be expected to take pari in a coalition government, 
and they are reported to have agreed, in a conference with President 
Hindenburg held before the election, to participate in a coalition pro- 
vided they did not receive a clear majority. They are demanding a great 
deal more, but it may safely be assumed that there is considerable differ- 
ence between what they demand and wat they expect. At the time this 
is written, there is a two-week period ef meditation and silence during 
which all party meetings and political zpeeches are proscribed by presi- 
dential decree. Naturally enough, the pzriod is an excellent time for the: 
growth and spread of rumors. At one time, Hitler is reported in Berlin 
demanding of Chancellor von Papen-complete control of the government, 
and almost at the same time he is reperted making secret overtures to 
other party leaders somewhere in Bavevia. The present demand of the 
Hitlerites that they be given complete cantrol of the government is based 
on the theory that the Communists are Lraitors and outlaws and not en- 
titled to representation in the Reichstag. With the Communist representa- 
tives out of the Reichstag, the National Sccialists and Nationalists would 
have a majority. An alternative demana of the Hitlerites is that they be 
given the chancellorship and the ministry of the interior, that the Hitler 
storm troops be armed and made officisl. and that the Communists be 
outlawed. Von Papen, it is believed, is willing to give some posts to the 
Hitlerites, but he is not at all disposed fo accede to their other demands. 
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Hitler feels that by participation in a coalition government the advan- ` 
tages which come from ceaseless agitation against the government from 
without will be lost. He also feels that participation means compromise, 
and that compromise is fatal to the extremist cause. Furthermore, Hitler 
has become accustomed to playing the great leading role; he not only 
has been the main show, he has been the only show. Sharing of honors 
has been foreign to him. Yet if he fails to participate in a government, he 
may disappoint leaders in his own group who are not averse to the honors 
that go with holding public office, and who feel that it is a case of stepping 
into official places now or never. 

The gains made by the Communists were larger than Communist 
leaders themselves expected. The National Socialists had spent a great 
deal of time and energy in attempting to cut down the Communist 
strength; the size of the Communist vote, therefore, was a keen dis- 
appointment to Hitler and his followers. Economic conditions, the cut- 
ting down of unemployment relief, and defections from the Social Demo- 
erats in the industrial centers all contributed to the growth of the ex- 
treme left wing in the Reichstag. The Nazis are now pointing to the 
growth of the Communist vote as a reason for the suppression of the 
Communist party. 

Another feature of the election was the losses sustained by the moder- 
ate parties of the Right. These parties lost heavily to the National Social- 
ists. The result is that for the present Germany finds herself with six 
major parties instead of ten. It is a matter of considerable speculation 
at the: moment where the representatives of the minor parties will throw 
their strength. 

The Social Democrats constitute the second largest group in the Reichs- 
tag. They expected a greater punishment than they recieved, and are, 
therefore, thankful. During the campaign they were held responsible 
for all the mistakes and failures since the founding of the Republic. 
‘Despite the attacks from Right and Left and the hostility of the von 
Papen régime, the Social Democrats made an effective appeal on the ` 
issue of dictatorship which the National Socialists and the Communists 
offered.? A coalition of the parties of the Left—the Social Democrats and ` 
the Communists—is recognized as out of the question, Even if such a 
combination were possible, a majority would be lacking without the sup- 
port of the Center, which could not be obtained under any circum- 
stancés. 

The Center party gained about the same number of votes that the 
Social Democrats lost. This group not only held its own, despite the efforts 


One Social Democratic poster pictured a workingman impaled on the points of 
a golden crown worn by an aristocrat. 
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of the Nazis to show that it was condemned as a danger to Germany by 
Pope Leo XIII, but received thousands af votes from moderately con- 
servative Protestants. The party made a strong bid for moderate support 
from all classes, pointing out the bitter class animosities aroused by 
Hitlerites and Communists and the imminent danger of dictatorship. 
A determined effort was mede by the Eiflerites to cut down the strength 
of the Center party’s ally, the Bavar:an People’s party, but without 
. success. Earlier appeals of Hitler leaders zo the Prussian ‘‘Nordies’’ to 
keep dominion over the ‘‘Bavarian peek?’ were posted from one end of 
Bavaria to another. To the Bavariens, tie dictatorship of Hitler meant 
the dictatorship of Prussia. The election has placed the Center-Bavarian 
People’s party combination in as strong a position as it has ever occupied. 
It has increased its representation; it =tands in a position where Right 
or Left must have its support in order to rule. Hitler says that he will 
make no bargains with ‘‘Der Schwirdler Breuning,’’ but everyone knows 
that this is the usual party talk. The Ma:ional Socialists could form the 
next government of the Reieh with the eonsent of the Center party. 

The position of von Papen, backed Ly the powerful von Sleicher and 
the army, seems to be stronger as a rest_t of the election. Von Papen and 
his ‘‘cabinet of barons’’ represents middle-class business interests as they 
have not been represented since the formation of the Reich. These inter- 
ests are united as never before. One has =rly to read von Papen’s speeches 
on taking the government out of business to realize how well he rep- 
resents this class. He will seek to perretuate his administration on the 
ground that Germans desire a political moratorium—stability, law, and 
order. His latest utterance is that his gavernment seeks to allow the 
German people to follow the old maxim ‘‘Live and let live.’’ His ap- 
peal for unity among all Germans is & gr2at deal like that of Hinden- 
burg since he first assumed the presicency. There has been plenty of strife 
and bloodshed; there has been ceaseless acise. The political bill posters 
have been covered with the words ‘‘Lüge-” and ‘‘Liigner.’’ Von Papen be- 
lieves that the German people want a respite from all this. 

No party has a majority in the Reïcheteg. What would be more natural 
than that the non-partisan cabinet of ron Papen should continue in 
office in order to insure stability and peace? Von Papen will attempt 
to remain in office with the support of -Łe Right and the Center. There 
are some observers of German politics xao believe that even if he fails to 
secure the approval of the Reichstag he will continue in office, adjourn 
Parliament, and govern as Bismarck governed under somewhat similar 
circumstances. 

No one takes seriously the possibility of the return of the monarchy. 
The only former royal family that has en enthusiastic following is the 


Pl 
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Wittelsbach of Bavaria—but the following is all in Bavaria. No one 
supposes that Protestant Germany would be willing to accept the former 
Bavarian royal house, which has always been loyally Catholic. Charges 
have been made that the Nationalists and Hitlerites have been in con- 
stant communication with the Hohenzollerns with a view to restoring 
them to power. Perhaps the leaders have been in communication with 
the Hohenzollerns, but it is questionable if any serious-minded person 


believes that Hitler is out to advance the interests of anyone other than 


himself. Furthermore, there is no overwhelming sentiment for the return 
of the Hohenzollerns in Germany. Yon Papen handles the monarchist 
question as many an American politician has handled prohibition when 
he says: ‘‘I am a monarchist; but the return of the monarchy is not an 
issue now. Our primary problems are economic.”’ | 

In general, the election turned out as practically all observers of Ger- 
man conditions expected. The questions now to be answered are: Will 
von Papen hold on as chancellor? Will Hitler insist upon all power or 
some? Where will the Center party throw its strength, or which group 
will it tolerate? Will von Hindenburg continue his support of von Papen, 
whose action in ousting the government of Prussia thoroughly aroused the 
other German states and antagonized the Prussian leaders of the Center 
party, or will he insist upon a recognition of the National Socialists as 
the dominant, and therefore the logical, governing party of the Reich? 


JEROME G. KERWIN. 
University of Chicago. 


Elections in Soviet Russia. The representativeness of the Soviet sys- 
tem of government can best be ascertained, not through abstract inquiry 
into constitutional provisions, but by means of an analysis of the electorate 
and of the elected. Only in this way can the contentions of Soviet apolo- 
gists and theoreticians be given an adequate test of reality. Simultaneous- 
ly, such data should disclose a number of sociological and psychological 
implications. A recent publication of the Central Electoral Commission 
of the Presidium of the Central Executive Committee of the U.S.S.R. 
gives ‘a comprehensive view of the electorate and of the elected in the 
elections of soviets held in the year 19812 The statistics of the electoral 
campaign were gathered at the places of election and forwarded to the 
Electoral Commission. The available totals do not cover all of the soviets, 


1 Tsentral’nata isbiratel’nata komissts vresidiuma TSIK SSSR. Vybory v sovety 
i sostav organov vlasti v SSSR v 1981 g. (Central Electoral Commission of the Presi- 
dium of the Central Executive Committees of the U.S.S.R. Elections to Soviets and 
Composition of the Organs of Government in U.S.S.R, in 1981). All the data in the 
present article were taken from this publication. ` 
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but they give information as to 80 +o ET per cent of tha administrative 
units. The samples thus obtained give use sufficient ground for generaliz- 
ing. | 

The Soviet state is a class state. In e-rordance with this principle, a 
certain number of individuals of voting ass are disfranchised. At the time 
of the 1931 elections, 3.9 per cent of atcits eighteen years old or over 
were disfranchised. The corresponding p-sportion of disfrakchised voters 
in the 1929 elections was 4.9 per cent. “his drop was more accentuated 
in the cities, where during the two-year period the per cent of disfran- 
chised fell from 8.5 to 4.9, while in the rural districts it declined from 
4.1 to 3.7 per cent. In part, this change may be ascribed to the evolution 
of economic relationships under the imffience of the Five Year Plan. 
A number of former petty traders and =usinessmen have changed their 
former occupations for ‘‘socially usefm’’ pursuits, thus gaining the 
right to vote. A recent decree of the Cenzral Executive Committee gave 
the right to vote to persons who, having reached the voting age since 
1925, were engaged in ‘‘soc‘ally useful* occupations at the time of the 
elections and whose parents were disfr=nchised. A number of former 
police officials died and the clergy dec!ir=1 in numbers. The composition 
of the disfranchised groups was as fcllow= in 1931: 


Per cent Per cent 
in the oliies in the country 

Employers of hired labor ..,........,..,...,,. ,.,,.,.. 5.3 22.2 
Living on unearned incomes .......sssesesesem sue 8.3 5.9 
Tradesmen and middlemen ...............,.,. ....,... 39.9 10.1 
NST OF MP RE A TS ET D ren awe 4.9 6.8 
Former agents of the police, ato oe ov tae eS ssus sea vane 8.2 4.7 
Disfranchised by the courts ..... 2c Rela hsese Mates See 8.8 5.4 
Feebleminded and Morons ....,....,..,...,,,,.-.,.,,... 1.2 1.5 

Dependents over 18 years old cf the above mentioned | 
POUR ine hati tu vis didn Lie dit Vito 28.4 48.4 
| 100.0 100.0 


An active campaign was conducted preliminary to the elections. Its 
purpose was to examine the work of the ectgoing soviets, to acquaint the 
electorate with the issues in hand, and to reduce absenteeism. When the 
elections came off, 70.4 per cent of the vers in the rural districts cast 
‘their vote, 79.6 per cent in the cities. Or she whole, the city groups ör- 
ganized in trade unions voted in greater proportion than the unorganized 
groups. The most active voting group in the country districts besides 
the rural intelligentsia, who form but a =nall portion of the rural dis- 
trict population, was the ‘‘ccllectivized’* =easants; less active were the 
poorer groups among ‘‘individualist’’ p=:3ants and workers; the least 
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: i “astive was the group of voters formed by the ‘‘middle’’ peasants. Com- 


parison of the election of 1929 with that of 1931 shows increased ac- 


-` tivity among all the social strata in the rural districts. 


The-relative political consciousness of the sexes is demonstrated by the 
election returns. Despite attempts to get the feminine vote, men seem 
to predominate among the voters. While 78 per cent of the male voters in 
the country districts cast their votes, only 63.4 per cent of the women 
voters did so. In the cities, among the groups organized in trade unions 
the proportion of women who voted nearly equalled that of men, and even 
slightly exceeded the male percentage in the territory of the R.S.F.S.R. 
The women voters among the city groups unorganized in trade unions 
lagged behind in proportion to the number of male voters. The decrease 
in feminine absenteeism is greater during the last two years (1929-31) 
than that of male voters, and may serve as an indication that women will 
ultimately reach the same degree of political maturity as men. 

The structure of the Soviet government is pyramidical; that is to say, 
each lower representative unit cf government (soviet) elects delegates 


. toa higher unit. It is asserted by some that such a system, coupled with 


occupational representation, compels the voter to exercise his judgment 
to its utmost, because the same delegates that he is electing to the lower 
soviet have a chance to represent him in the highest organs of govern- 
ment.? However, if we examine the constitutional provisions of the Soviet 
Union we find that not every delegate has the same chance to be elected 
to the highest organ of government—the All-Union Congress of Soviets. 
While the constitution allows to the rural districts one representative per 
125,000 inhabitants, the cities enjoy the a of sending one delegate 


‘ per 25,000 electors.’ 


The progression of elections from lower to higher soviets is not uni- 
form over the whole territory of the U.S.S.R. A recent change in the ter- 
ritorial divisions of the Soviet Union somewhat altered the method of 
election to the All-Union Congress of Soviets. The rural soviets elect 
representatives to the district congress, which in its turn elects dele- 
gates to the regional or provincial congresses. The urban soviets elect 
their deputies directly to the latter. The regional or provincial con- 
gresses, in turn, elect delegates to the congress of soviets of the various 
constituent republics, as well as, with a few exceptions, to the All-Union 
Congress of Soviets. Only in the cases of the smaller republics, which 
do not have regional or provincial divisions, are the delegates to the All- 
Union Congress elected directly by the republican congresses. Finally, 

1 Entsiklopedtia prava à gosudarstva (Encyclopedia of Law and State), TI, 68. 


* Constitution of U.8.8.B. as amended by the Sixth All-Union oer of Soviets, 
Art. 9. 
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the delegates to the Union Congress are elected at the congresses of sovièts ” 
of the republics of Azerbedjan, Georgie, and Armenia, and at the con- . 
gresses of soviets of the verious actoromous republics and provinces, ` 
whether or not these form parts of regionel or provincial units.‘ 

One out of every 41 voters in the country districts was elected to a 
rural soviet. Thé total membership approximated one million and a half, 
of which non-party members formed 78 8 per cent. The remaining seats 
were divided between the members of, o> eandidates to, the Young Com- 
munist League, who composed 6.4 per cert of the membership, and the 
members of, or candidates to, the Communist party, who occupied 14.8 
per cent of the seats. Though the Commmunist organizations were in 
minority, they were able to win 59 per eeat of the chairmanships of the 
rural soviets for the Communist party at the expense of non-party mem- 
bers, who were elected to only 35.6 per cent of the chairmanships. The 
Young Communist League saw its membars elected in 5.4 per cent of 
the cases. 

One out of every 118 voters was elected to the city soviets, which 
boast a total membership of approximaze_y 150,000. About half of the 
membership consisted of either members of or candidates to, the Commu- 
nist party (49.5 per cent). The members bf, and the candidates to, the 
Young Communist League formed seven per cent of the membership, 
while non-party members formed the reriaining 43.5 per cent. As in 
the rural districts, the Communist party members of the city soviets 
gained heavily in the electicns of the cheirmen, by obtaining 95.5 per 
cent of the seats, leaving 1.4 per cenz tc the Young Communist League 
and 3.1 per cent to the non-party m2mbezs, | 

Passing over the various steps in the eleczion of the All-Union Congress 
of Soviets, we find that in tke latter the membership of the Communist 
party amounted to 73.1 per cent. Tae Yenng Communist League was 
represented by 2.2 per cent. The remaining 24.7 per cent of the seats 
were occupied by non-party members. A gain for the Communist party 
membership was shown in the Central Exseative Committee of the Union, 
subdivided as follows: Communist party members, 79.9 per cent; Young 
Communist League members, one per eent; non-party members, 19.1 
per cent. 

On the whole, we find that the Communist ae through & series of 
elections, gains considerably. This fact carries additional importance 
. when we remember that the rural districts, which contain the majority 
of the population of the Sovist Union, ir electing their delegates choose 
four non-party members per every member of the Communist party or 
of the Young Communist League. 


‘4 Ibid., Art. 10. 
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Sifted through a range of electcral mills, the social composition of 
originally elected rural and urban soviets underwent a considerable 
change. In the rural soviets, the peasants formed 86.7 per cent of the total 
membership. The remaining delegates were workers (7.4 per cent), em- 
ployees (4.8 per cent), members of the Red Army, handicraftsmen, ete. 
(1.1 per cent). Among the chairmen of the villiage soviets, we find a 
proportional decrease in the number of peasants to 79.3 per cent and a 
corresponding increase in the number of workers to 15.4 per cent, while 
the employee group of 4.7 per cent of the chairmanships remained prac- 
tically unchanged. The remaining 0.6 per cent were composed of the 
representatives of all other groups of the eligible rural population. 

In the city soviets, more than half of the membership were workers _ 
(56.5 per cent), while the next largest group of 20 per cent was com- 
posed of employees. The peasants formed only 7.9 per cent of the member- 


‘ship. The remainder was composed of housewives (7 per cent), students 


(2 per cent), handicraftsmen (2.2 per cent), Red Army members (3.7 : 


per cent}, and others (0.7 per cent). The workers gained considerably in 


the elections of the chairmen, and obtained 79.4 per cent of the seats. 
They were followed by the employee group, with 11,6 per cent and the 
peasants with 8.0 per cent, leaving but one per cent of the places to the 
others. | | 

In the Sixth All-Union Congress of Soviets, the workers comprised 
54.4 per cent of the membership. The rest of the seats were divided be- 
tween the employees and the peasants, with 20 and 25.6 per cent of the 
total membership, respectively. The Central Executive Committee con- 
sisted of 47.6 per cent of workers, 36.1 per cent of employees, and 16.3 
per cent of peasants. The employee group was thus increased at the 
expense of the peasants and workers. | 

Rural population is diseriminaed against in favor of the city voters. 
The soviet authorities do not deny the fact, although they minimize its 
extent. The Soviet constitution, with its norms of representation, can- 
not be the sole test of the weights cf the two groups of population. This 
can be found only by analyzing the class constituency of the All-Union 
Congress of Soviets. A number of delegates from the rural districts did 
not attend because the spring sowing campaign was under way, and be- 
cause they ‘‘felt that their presence was more urgently required in their 
own districts.’ For every peasant representative in the Union Congress, 
there were, speaking roughly, three worker or employee representatives. 
However, for every worker and employee voter there were approxi- 
mately four peasant votes. Assuming that representation is divided on 
class lines between the peasants on one side and the workers and em- 


*<¢Sixth Oongress of Sovieta,’? in Soviet Union Review, April, 1931, p. 84. 
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ployees on the other, it appears that the ose of every worker or employee 
carries approximately twelve times the welght of each peasant vote—a 
proportion one would not suspect from a mere reading of the Union 
constitution. | 

The psychology of the voters is revealed 3y the predominance of men 
over women among the delegates to the rural and city soviets. Women 
composed but 21 per cent of the membership of the rural soviets, as 
compared with 25.9 per cent of the city soviets. The membership of these 
soviets seems definitely to prefer men 5r the post of chairman, since 
women were elected to only 5 per cent of -kese posts in the rural districts 
and 5.5 per cent in the cities. Of the membership of the Sixth All-Union 
Congress, women formed 20.4 per cent, £3 compared to the 15.7 per cent 
in the Central Executive Committee. 

Of the total membership of the rural scviets, 56.4 per cent were elected 
for the first time, as compared with 36.€ per cent of the chairmen thus 
elected. In the city soviets, these groups were composed, respectively, of 
60.2 per cent of the delegates at large anc 26.4 per cent of the chairmen. 
The newly-elected to the All-Union Congress formed 72.1 per cent of its 
membership. It is a policy of the government to bring new blood into the 
soviets with each successive election. In this effort it seems to have 
succeeded. 

À. number of delegates were illiterate. Tae highest proportion of such 
was found in the rural soviets, where the number reached 12.9 per cent. 
‘Of the chairmen of rural soviets, 3.8 per cent could not read. The city 
soviets had a much smaller number of il-erates, i.e., 2.9 per cent of the 
membership and 0.4 per cent of the chairmen. The membership of the 
Sixth All-Union Congress cortained only 2.1 per cent of illiterates; and 
illiteracy in the membership of the Central Executive Committee was 
still further reduced to 1.7 per cent. 

| Lazare TEPER. 
The Johns Hopkins University. 


"69, N. Harper, Civio Training in Soviet Bussi, p. 122. 


` NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


“The committee on program announces that at the twenty-ninth an- 
nual meeting of the American Political Science Association, to be held 
at the Hotel Statler, Detroit, on December 28-30, round-table meetings 
will take place during the forenoons as follows: (1) Legislative Methods, 
Frederic H. Guild, University of Kansas; (2) Publie Administration, 
Frank M. Stewart, University of Texas; (3) Public Law, Oliver P. 
Field, University of Minnesota; (4! Public Opinion and Political Par- 
ties, Thomas S. Barclay, Stanford University; (5) Political Theory, 
Walter J. Shepard, Ohio State University. Section meetings, to be held 
in the afternoons, will be as follows: (1) Comparative Government, 
Walter R. Sharp, University of Wisconsin; (2) Judicial Administration, 
Robert E. Cushman,. Cornell University; (3) International Relations, 
Frederick A. Middlebush, University of Missouri; (4) Local Govern- - 
ment, John F. Sly, University of West Virginia; (5) Government and 
Education, Earl W. Crecraft, University of Akron; (6) Political Aspects 


of the New South, Robert Rankin, Duke University. In accordance with ` 


the recent policy of the Association, the round table meetings will stress 
discussion on selected topics and the section meetings will be devoted to 
formal papers and discussions thereof. Members of the Association inter- 
ested in any of the round table or section meetings are invited to com- 
municate with the respective chairmen. The luncheon meetings will be 
~ devoted largely to the affairs of the Association, reports of officers and 
committees, and reports on round table and section meetings. Dr. W. F. 
Willoughby’s presidential address will be delivered on the evening of 
the second day. Complete announcement of the program will be mailed 
to the membership late in November. 


Professor Lindsay Rogers, of Columbia University, gave the Page- 
Barbour lectures at the University of Virginia in May on the subject of 
“Crisis Government.’’ 


Dr. Kenneth O. Warner, of the University of Arkansas, was a member 
of Governor Parnell’s state government reorganization committee which 
drew up initiative measures for submission at the November election. 


Dr. William A. Robson, of the London School of Economics and 
Political Science, will be a visiting professor at the University of Chicago 
during the spring quarter. | 
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Professor James K. Pollock, of the University of Michigan, spent the 
summer abroad, devoting attention partieularly to German politics. His 
courses were given in the summer session at Michigan by Professor Roger 
H. Wells, of Bryn Mawr College. 


Professor Harold S. Quigley, of the “Jniversity of Minnesota, gave 
courses at the University of Chicago durirz the second half of the summer 
quarter, and in addition a series of four public lectures on traditionalism 
vs. liberalism in contemporary Japanese polities, 


Professor Raymond Moley, of Columtza University, is acting as re- 
search director to the Roosevelt Busirzss and Professional League. 
Among his assistants are Professors A. A. Berle, Jr. and Rexford G. 
Tugwell, also of Columbia. He aceompamced Governor Roosevelt on his 
western speaking trip in September. 


Professor Marshall E. Dimock, of the University of California at Los 
Angeles, is spending the academic year in research in Europe and at its 
close will assume an associate professorship of publie administration at 
the University of Chicago. 


_ 


Professor Orren ©. Hormell, of Bowdcn College, is spending a sab- 


batical year in Europe and is engaged in a study of public utility ad- 
ministration in England, France, Italy, and cther countries. 


- Dr. David W. Knepper, of Mississippi State College for Women, gave 
‘courses in diplomatie history and compe-ative government at George 
Peabody College, Nashville, Tenn., during the summer session. 


t 


. At the annual meeting of the Social Eeience Research Council held 
at Franconia, New Hampshire, in Septem:er, Dean Walter J. Shepard, 
of Ohio State University, was appointed a member of the committee on 
grants in aid and Professor Walter R. Sharp, of the University of 
Wisconsin, was made a member of the exmmittee on general research 
fellowships. 


Dr. Arnold B. Hall, whô some months azo resigned the presidency of 
the University of Oregon, has been appoimted director of the Institute 
for Government Research of the Brookings Institution at Washington, 
D.C. | 


Professor Jesse S. Reeves, of the University of Michigan, attended a 
meeting of the executive committee of the American Institute of Inter- 
national Law held at Oslo, Norway, in August. 
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Mr, James H. Sheldon, nearing completion of his graduate work at 
Harvard University, has been appointed visiting assistant professor of 
United States citizenship under the Maxwell Foundation at Boston Uni- 
versity. The post was left vacant some time ago by the resignation of 
Dr, Frederick A. Cleveland. 


Dr. Paul K. Walp has resigned his assistant professorship at the Uni- 
versity of Kentucky to accept a professorship of political science in the 
Teachers College at Superior, Wisconsin. 


Professors Walter R. Sharp and John T. Salter have resumed teaching 
at the University of Wisconsin after leaves of absence. The former has 
served for three years as fellowships and grants-in-aid secretary of the 
Social Science Research Council, and the latter spent the past ae in 
research in Philadelphia on ward leaders. 


Professor Irvin Stewart, chairman of the department of government 
in the Graduate School of the American University, is serving as a dele- 
gate to the fourth International Radio Conference which convened at 
Madrid on September 3. Professor Stewart was also appointed a repre- 

sentative of the United States to the International Telegraph Conference 
which convened simultaneously with the Radio Conference. 


The committee on award of the annual Baldwin prize, offered by the 
National Municipal League, has accorded first honors to Mr. Norman 
N. Gill, of the University of Chicago, for an essay entitled, ‘‘The Man- 
‘ager Plan for Counties.’’ 


The Southern Political Science Association will meet at Atlanta on 
November 25 and 26. Dr. George Sherrill, of Clemson College, is presi- 
dent; Dr. Harriett Elliott, of North Carolina College for Women, secre- 
tary; and Professor David W. Knepper, of Mississippi State Collége for 
Women, treasurer. 


The annual meeting of the American Municipal Association will be 
held in Chicago on November 10, 11, and 12. The Association will use the 
facilities of the University of Chicago. 


The recommendations of the Citizens Police Committee of Chicago 
which were published in a recent volume entitled Chicago Police Prob- 
lems have now been largely made effective under the administration of 
Commissioner James P, ANman. Mr. Bruce Smith and his staff have been 
advising the police department on its reorganization during the past year. 
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' An international congress on comparative law, meeting at The Hague 
in August under the auspices of the Academy of Comparative Law, was 
attended by some 270 delegates, includins sixty Americans. 


A plan for reclassification of the 2,500 =mployees of Westchester coun- 
ty, New York, on a merit basis, as prezared by Mr. Fred Telford of 
Chicago, was adopted by the county boare of supervisors on September 
12 and will become operative after appraval by the state civil service 
commission and after being included in tke 1933 budget. 


The University of Chicago has annour.:ed a grant of $25,000 a year 

for a period of five years for research anc training in public administra- 

tion. The fund will be administered throuzh the department of political 
science. 


The thirty-eighth annual meeting of th: National Municipal League 
was held at Washington, D.C., on Septemter 19-21. The opening address 
by the president, ex-Mayor Murray Seassngood of Cincinnati, was on 
the subject of ‘‘Paying for Local Government during Depression,” and 
throughout the program emphasis was pl=ced on aa govern- 
ment and administration. 


The Proportional Representation. Leagu= has merged its activities with 
those of the National Municipal Leagne, ard beginning last June, a new 
department of the National Municipal Review is presenting news notes 
on the movement which previously appear d in the Proportional Repre- 
sentation Review. The department is edited by Mr. George H. Hallett, 
Jr. À committee on proportional represenzation, appointed by President 
Murray Seasongood of the National Munic-pel League from the member- 
ship of the two organizations. is under th= ehairmanship of Mr. C. G. 
Hoag of Haverford, Pennsylvania. 


A conference on municipal government and administration in metro- 
politan areas, including city planning, was held at New York University 
on October 18-19. The National Municipal League, the National Confer- 
ence on City Planning, the New York R=zional Plan Association, and 
the Regional Planning Federation of the Philadelphia Tri-State District 
codperated with the University, and emphasis was placed mainly upon 
problems existing in New York, New Jersez, Connecticut, Pennsylvania, 
and Delaware. The University has als announced for December a na- 
tional conference on taxation, readjustment of governmental expendi- 
tures, and problems of public credit. 
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It is planned to continue next summer the series of seminars for teach- 
ers of international law held at the University of Michigan during the 
past summer. The series as conducted on this recent occasion included: 
(1) The Classies of International Law, Dr. James Brown Scott, Carnegie 
Endowment for International Peace; (2) Bibliography of International 
Law, International Law and the Constitution, Codification of Interna- 
tional Law with respect to Territorial Waters, and Competence of Courts 
with regard to Foreign States, George Grafton Wilson, Harvard Uni- 
versity; (3) The Technique of Codification of International Law, and 
Codification of International Law, with Special Reference to Diplomatic 
Privileges and Immunities, Jesse S. Reeves, University of Michigan ; (4) 
The Interpretation and Application of International Law in Anglo- 
American Countries, Edwin D. Dickinson, University of Michigan; and 
(5) The Modern Sources of International Law, George A. Finch, manag- 
ing editor of the American Journal of International Law. 


At its last session, the senate of the state of New Jersey refused to 
act on the suggestion of Governor A. Harry Moore that the state govern- 
ment be reorganized on the lines of the New York state reorganization 
a few years ago. With a view to reviving the project, the governor, during 
the past summer, invited Princeton University to plan and carry out an 
investigation of the state government, primarily as a means of bringing 
to light the best methods of reducing expenditures in the fiscal year 
1933-34. The invitation has been accepted by Acting President Duffield 
and the work entrusted to the School of Public and International Affairs. 
The survey will be directed by Professor Harold W. Dodds. 


Dr. Graham Wallas, emeritus professor of political science in the 
University of London, died on August 10 at the age of seventy-four. His 
long career affords an inspiring example of scholarship and public sery- 
ice. From 1904 to 1907, he was a member of the London County Council; 
in 1912-15, he served on the Macdonnell commission on civil service; for 
several years, he was chairman of the school management committee of 
the London School Board. His numerous books included Human Nature 
in Politics, The Great Society, Our Social Heritage, and The Art of 
Thought. Visiting the United States on several oceasions, he delivered a 
series of Lowell lectures in Boston in 1914, the Dodge lectures at Yale in 
1919, and a series at the Williamstown Institute of Politics in 1926. Dr. 
Wallas was an outstanding advocate of and leader in the development of 
more scientific methods in government and the study thereof, and his 
deepest satisfaction was found in teaching young men destined for poli- 
ties and the civil service. 


» 
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The post-election radio program of the American Political Science 
Association, arranged by the Committee on Policy in conjunction with 
the National Advisory Council on Radio in Education, will deal, to the 
end of the year, with ‘‘Constructive Ec nomy in State and Local Qov- 
ernment.” Topics and speakers will be az follows: 

(1) November 15, ‘‘Retrenching in Site and Local Expenditures, A 
General View,” Murray Seasonzood, Cincinnati, Ohio; A. R. 
Hatton, Northwestern University. ` 

(2) November 22, ‘‘Redrawing the Borndaries of Local Government, ”? 
Thomas H. Reed, University of M-chigan; Howard P. Jones, Na- 
tional Municipal League; George =. Counts, Columbia University. 
November 29, ‘‘Redistributing Functions of State and Local Gov- 
ernment,’’ Paul W. Wager, University of North Carolina; O. Max 
Gardner, Governor o North Carina; Harry F. Byrd, Ex-Gov- 
ernor of Virginia. 

(4) December 6, ‘‘Reorganizing Courty Government,” Arthur W. 
Bromage, University of Michigan : Leonard D. White, University 
of Chicago; Lent D. Upson, Detre Bureau of Governmental Re- 
search. 

(5) December 13, ‘‘Reforming Finar- ial Methods,’’ Luther Gulick, 

Institute of Public Administration; Harley L. Lutz, Princeton 

University ; Russell Forbes, Natio=al Municipal League. 

December 20, ‘‘Reducing and Limting Local Indebtedness,’’ Carl 

E. Chatters, Municipal Finance Ocers”’ Association; ©. E. Right- 

or, Detroit Bureau of Governmental Research; Henry Hart, 

Municipal Advisory Council of Michigan. 

December 27, ‘‘Revising Our Statemnd Local Tax System,” W. F. 

Willoughby, Washington, D.C.; VAlliam Anderson, University of 

Minnesota; Isidor Loeb, Washingz2n University. 
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BOOK REVIEWS AND NOTICES © 


EDITED BY A. 0. HANFORD 
Harvard University 


Legisiative Regulation. By Ernst FREUND. (New York: The Common- 
wealth Fund. 1932. Pp. xvi, 458.) 
- Professor Freund is the first of the teachers of legislative law in Ameri- 
ean law schools, and the soundness of his insistence on the importance 
of the teaching of his subject is evidenced by the many courses in legisla- 


. tion now given in the more important of these schools. This is in itself a. 


service not only to the preparation of members of the bar and of the 
bench, but also to the improvement of the statute law with which they are 
called upon increasingly to deal. Professor Freund is, however, not solely 
a teacher; he has been a practitioner in the public interest, a draftsman 
` of statutes. Notably, he has been for many years, and still is, a member _ 
of the Conference of Commissioners on Uniform State Laws, and has had 
a hand in the shaping of the important body of commercial law which 
has issued from the Conference. 

The book under review is obviously the product of a long acted of ex- 
perience and study.-It collects and organizes an astonishing variety of 
material on legislative regulation, principally, of course, American 
statute and case precedents, but in addition wide citation of German and 
English instances, which evidence Professor Freund’s broad acquaint- 
ance with the legislation of. those two jurisdictions. 

The book will be of value not only, as is said in-the He ‘to those 
concerned with the function and tasks of legislation,” but also to students 
of political science as evidencing the serious problems that confront the 
expression of the legislative will and the rendering it able to run success- 
fully the gauntlet of lawyers, of police and administrative officers, and 
of the courts which faces each little legislative bill as it issues from the 

head of the legislative Minerva. 
' Professor Freund begins his book with an interesting discussion of 
“written and unwritten law. He makes an important distinction between 
the declaratory rule, ‘‘a rule of decision, . .. the expression of justice, 
and, as such claiming rational validity,’’ and the regulative rule as ‘‘an 
expression of government in the nature of á rule of conduct” (p. 4). He 
shows what is so frequently overlooked in this country, that ‘‘the differ- 
-ence in flexibility between the written and unwritten law is apt to be 
greatly over-estimated,’’ that in fact the rules of the unwritten law are 
‘often accepted as settled with a rigidity hardly inferior to that of an 
imperative statute,” and second, that a statute, and especially a code, 
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may be made flexible. As the result of wide experience, the reviewer 
would emphasize the statement of Profezæor Freund that it is not fully 
realized ‘‘that the process of elaborating =w in view of new combinations 
of circumstances which place the application of existing law in contro- 
versy is essentially the same whether we start from a statutory text or 
from a common law principle’’ (p. 14). 

Giving the judicial process due consideracion for its flexibility in adapt- 
ing rules of law to changing conditions, E:ofessor Freund establishes the 
place of the statute by saying that ‘‘the =rdicial process cannot produce 
the rule that is regulative in character,” c ing notably the case of crimes 
(pp. 7, 11). 5 

The bulk of the book is tazen up witk = study of the technique and 
terms of legislation. Every draftsman has experienced the primary dif- 
ficulty of finding language acceptable to ite legislature, but which will 
nevertheless ‘‘bear in mind the various <kasses of persons to whom the 
statute is addressed” (p. 159). The rev-=wer would say that the first 
difficulty is to find language which will clearly express the intent of the 
proponents and effectuate it; and hcw nm=eh close care this means the 
whole book will show, as for example, parazraphs 48 and 49. 

‘‘Nearly every statute aims to aczomplsh a definite purpose’’ (p. 
220). The first thing that must be decided =. what the legislative purpose 
is, since a lack of care in thinking throug; that purpose may cause a 
looseness of expression which makes the statute unconstitutional or un- 
enforceable, The author makes the interest g point in respect to method 
of accomplishment that a regulatory statut:-may be enforceable in a civil 
suit whereas similar language would make Fie criminal sanction difficult 
to apply, citing the greater success oz tae fe=eral anti-trust laws, operated 
through equity procedure, as ecmpared wita the state anti-trust laws (pp. 
237, 242). This is an example of the kind of ids to draftsmen with which 
the book abounds. 

_It is obviously impossible in a short rev:2w to discuss the individual 
points made by Professor Freund, wizh mst of which the reviewer is 
in entire agreement, though he ventures tz differ as to the importance 
of the severability clause. The severability =-ause, particularly that used 
in acts of Congress (p. 155), skould be adc=ted only where it really ex- 
presses the considered intent of the propon=ats of the legislation. But in 
view of the great uncertainty as to what tr= Supreme Court will permit 
the legislatures to do in respect to very mary fields of regulation, some 
degree of notice must be given to the Cour: that the legislature desires 
the act to be effective within whatever mar be the constitutional limits, 
unknown to anyone until the pronouncemen: =f the Court has been made. 
The severability clause has recently been held es aiding the Court to in- 
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terpret an act of Congress. [Crowell v. Benson, 52 Sup. Ct. Rep. 285 
(1932) ]. The clause cannot authorize the Court to engraft upon a statute 
an exception or other provision, or entirely to change its language (p. 
155), and the last word is always with the judges as to whether the par- 
ticular provision in question is severable. 

The reviewer hopes that Professor Freund may find the leisure to add 
to the service which he has dons students and draftsmen of legislation 
by writing another volume on the procedure of legislatures and their 
equipment for and method of adjusting regulations of society to new 
conditions (p. &). 

a J. P. CHAMBERLAIN. 

Columbia University. '. 


Politica Methodice Digesta of Johannes Althusius (Althaus). WITH AN 
INTRODUOTION BY ARL Joacam Frimeprice. (Cambridge: Harvard 
University Press. 1932. Pp. exl, 436.) 

Professor Friedrich and the Harvard University Press are to be con- 
gratulated on having made available the text of Althusius’ Politics, which . 
of necessity has been known to most American scholars only through 
Gierke’s monograph. The text is reprinted from the third edition of 1614, 
with the addition of the preface from the first edition and twenty-one 
hitherto unpublished lettars. The text of the Polstics, however, is not com- 
plete, 269 sections (out of 2,277) being omitted in whole or part as repe- 
titions or made up chiefly of excerpts and citations, Professor Friedrich 
has written a rather lengthy introduction giving a biographical sketch of 
Althusius, an account of the literary sources which he mainly used, and 
an analysis of his conception of the consociatio symbiotica. Besides a re- 
vised index, there is a list of authors cited, with bibliographical informa- 
-tion. This list, however, is not an index, since the places of citation in 
the Politics are not given. I have happened to note the omission of the 
Defensor Pacis, which is cited in e. 28, 32. 

Any treatment of Althusius necessarily challenges comparison with ` 
Gierke’s work. Professor Friedrich’s introduction is not intended to 
supplant Gierke bnt to supplement him by emphasizing another and, 
in Professor Friedrich’s judgment, a more important aspect of Althusius’ 
political theory. The thesis is that Gierke over-emphasized the legal phases 
of Althusius’ thought, identifying polities with public law, to the neglect 
of the sociological and, in general, the scientific implications of the con- 
sociatio (pp. lxiii f.). For this reason, Gierke is said to have attached too 
much importance to the compact, which Professor Friedrich thinks plays 
a minor rôle (p. lxxxvii), and to have overlooked the implicit absolutism 
of Althusius’ state, which Gierke is said to have ‘‘dissolved into a net- 
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work of contractual obligations” (p. lxxxr). For Professor Friedrich, the 
most significant feature of Althusius’ theory is the implied ‘‘naturalism’’ 
of the consociatio, which enabled him to pzesent ‘‘political phenomena as 
essentially natural, biological, and psychalozical’’ (p. xcili). The law of 
nature, as conceived in terms of reason anc jastice, ‘is not a predominant 
aspect of Althusius’ thought” (p. xev:i). “It sounds as if Althusius were 
heralding Hobbes, Spinoza, Locke, and Rousseau when we hear him an- 
nounce: ‘Quod Deus est in universo, les est <n societate’ ’’ (p. xcix). 

Without pretending to have made a caretul study of Althusius’ text, 
the reviewer feels that Professor Friedrich has greatly overstated his case. 
He starts from the suggestive but dangerous zeneralization of Max Weber 
connecting Calvinism with capitalism, bus ae gives this a turn not di- 
rectly countenanced by Weber. ‘‘Biological naturalism and determinism 
root in the Calvinist conception of GoT’? (2. lxxiii), the reason being, 
apparently, that both deny the freedcm vf the will Accordingly, Al- 
thusius’ consoctatio emphasizes ‘‘a biological basis of: communal life”? 
(pp. lxviii ff.). Such a use of terms won!d b2 seriously misleading, even 
if the history presumed were unexceptioneb-e. In point of fact, when a 
mechanistic theory of nature appeared in tke course of the seventeenth 
century, it had not the remotest connecticn with predestination, what- 
ever influence the latter may have hac upon Protestant morals. Profes- 
sor Friedrich stresses the fact that ha hes not found the Latin form 
symbioticus before Althusius (pp. lxvi f... But even if he first made 
‘‘systematic’’ use of the word, his linguistic criginality extended to put- 
ting an adjectival ending on a not uncommcom Greek word which in any 
case had no biological connotation. Since Althusius seems to have made 
a point of giving Greek equivalents, it is unlikely that the use of the 
word was very important. 

In emphasizing the difference between his interpretation and Gierke’s, 
Professor Friedrich under-estimates the impcrtance of the fact that, in 
the Ciceronian and legal tradition, the fourd ng of law upon a common 
life had been for centuries a commonplace. Hence the expression Quod 
Deus, ete., quoted above, does not on its face mean that God had become 
an impersonal natural force. In using 8 prac-ically identical expression 
(c. 10, 8), Althusius refers to Plato’s Lews end Aristotle’s Politics; in c. 
21, 17, he quotes Aristotle’s similar phrase at 1287 a 28. The comparison 
of the ruler to a physician, which Professor Fr_edrich regards as evidence 
that Althusius was pragmatic and utilitarian ‘p. lxxxi), must be one of 
the commonest figures of speech in political philosophy. The expression ex. 
jure justitie, which Professor Friedrich salls ‘‘Hobbesian’’ (p. lxix), has 
in fact exactly the opposite connotation. Tke first book of Cicero’s De 
Legibus has numerous similar expressions, e. 2. c lege ducendum est iuris 
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exordium (1, 19). If Althusius had wished to say, like Hobbes, that the 
positive law makes right, he would hardly have quoted (as he does, c, 21, 
17) the famous legum servi from pro Cluentio (146) or Romans 3, 20: 
per legem est cognitio boni et mals. Similarly, Professor Friedrich surely 
misrepresents Althusius’ intention when he says that the Decalogue, and 
presumably natural law m general, does ‘‘not stand in the way of an ab- 
solute and potentially all-inclusive, universal community” (p. xevi). 
Althusius limits the right of the state to take private property to cases of 
evident public need (c. 11, 25), as the lawyers usually did (Gierke, pp. 
269-272). His account of natural law as an innate inclination toward 
justice, and of the civil law as its ancilla, seems precisely in the tradition 
(c. 21, 19-20, 30). If I were to venture a suggestion, it would be that 
, he is farthest from the tradition in the stress which he puts upon the will 
of God (c. 21, 16, 18) ; if so, it is hard to see how this helped to abolish ` 
the antithesis of nature and reason, which Professor Friedrich supposes 
to be the great vice of mediaeval philosophy (pp. lxxv f.). . 
_ It is distressing that a book should have been issued on a scale so 
elaborate and costly without submitting it to adequate proof-reading. 
The introduction contains numerous misspellings and inconsistencies in 
punctuating, capitalizing, and italicising, with some lapses into down- 
right slang. The fact that the volume was printed in Germany and not 
proof-read in this country undoubtedly accounts for some of these de- 
fects. The Latin text appears to be printed accurately, though I have 
not had the original text for ecmparison. 
Gore H. SABINE. 
Cornell University. 


God in Freedom: Studies in the Relation between Church and State. 
By Luict LuzzATTL Translaied from the Italian by Alfonso Arbib- 
Costa. (New York: The Maemillan Company. 1930. Pp. 794.) 


This translation of Dio Nella Libertà, which is a greatly expanded edi- 
tion of the well-known original work, Za ILsbertà di Coscienza e di 
Scienza, by the late professor of public law at the University of Rome, 
and one-time prime minister of Italy, presents the English reader with a 
miscellaneous but interesting collection of essays and comments on re- 
ligious liberty and its application and misapplication. While in no way 
an attempt at a systematic treatment of the subject, as might be in- 
ferred from the English sub-title, its content as a whole gives a good 
account of the more conspicuous aspects of the struggle against religious 
disabilities. The approach is that of an impassioned lover of religious 
liberty in the broadest sense, Le., the right of full freedom of faith and 
worship, either positive or negative, unattended by civil or political dis- 
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abilities. The author still felt the need of defending this right, and con- 
stantly took pen in hand to assail restrictions of any sort, e.g., the prac- 
tices of Rumania. The general reader w-_1 find interesting reflections on 
the early precursors of religious liberty, >n Buddhism, and on St. Fran- 
eis of Assisi. Students of government w-_1 find interesting comments on 
the disestablishment of the Church of Scotland, on the evolution of 
Italy to a lay state, and on the constituti-nal character of the separation 
of church and state. The attitude or the Roman Church is given brief 
but cricical treatment. 

In preparing this English edition, after the author’s death, the editors 
saw fit.to append several chapters mder the title of American Supple- 
mentary Chapters. Of these, it is worth mentioning the article by Max 
J. Kohler on the constitutional character cf religious liberty in America 
and the article by Louis Marshall (complez2zd by Kohler after the latter’s 
death) on the protection of racial and religious minorities. The latter 
article should be of special interest in v-ew of the close contact which 
the two authors had with the drafters of the minorities treaties. 

| | M. W. Rovs. 
Cambridge, Mass. 


Systemctic Sociology. On the Basis of th= Beziehungslehre and Gebilde- 
lshre of Leopold von Wiese. ADAPTEC AND AMPLIFIED BY HOWARD 
BECKER. (New York: John Wiley. 193Z Pp. xxi, 772.) 


Professor Becker’s adaptation of ven //iese is an excellent example 
of international codperation. He has given us more than a translation; 
it is the presentation in a guise more corzenial to American readers of 
the work of one of the leaders of present-de7 German sociology. Sociology 
in Germany, springing from its own histrrical origins, has followed a 
course of development remarkably different from that of sociology in | 
America. Each has antithetical contributi=ns to make to the other. High 
eredit is due to Professor Becker for making available to American 
readers the somewhat abstract but clear azd penetrating thought of his 
former teacher. | 

Von Wiese’s conception of the natcre and province of sociology, as a 
specific non-normative science devoted to the study of inter-human rela- 
tions, deserves careful attention. Tha kind of analysis he offers in the 
introductory chapters of the work is oftem dismissed by our pragmatic 
age as ‘‘mere’’ theorizing. But apart from competent theory sociology 
tends to lose itself in a trackless wilderness of research. Unlike most of 
our ‘‘general ‘sociologies,’” von Wiese’s work is no loose collection of 
sociologieal odds and ends, but a genuine system which codrdinates and 
interprets the intricate, and often baffling, 25mplex of social relations. 
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It would be out of place here to deal analytically with so comprehen- 
sive a work. We shall instead confine ourselves to the two (out of fifty) 
chapters in which the author offers his sociology of the state. This will 
suffice, however, to illustrate the manner in which he treats the various 
systems which form the structure of a modern society. 

All of these systems are ‘‘plurality patterns’’ expressing and determin- 
ing the relationships of human beings. In a material sense, they exist 
only as ‘‘neuropsychic organizations.’’ The reality they possess is one 
which our own minds give to them, but that is itself a very potent reality. 
They dominate the minds of their creators, and the more powerful and 
permanent they are the less they seem to depend on the near tangible 
human beings. The highest degree of abstraction belongs to a category of 
‘abstract collectivities,’’? and of these the supreme example is the state, 

The necessities and obstacles af social living create the various types 
of order and regulation which constitute the social structure. Just es the 
experience of sex evokes the family and the kin group, so does the ex- 
perience of the difficulties arising from the desire of human beings to 
dominate one another evoke certain regulated forms of superordination 
and subordination. Thus the state comes into being. Habituation and in- 
doctrination make it appear as a ‘‘brooding omnipresence in the sky’” 
(Justice Holmes). For most human beings, it becomes ‘‘unintelligible, 
intangible, and mysteriously gigantic,” the repository of superhuman 
values. It grows up with little conscious intent on the part of its mem- 
bers, or yet of the small groups who control its functioning. But it is, 
after all, an idea-framework in which various wishes and impulses seek 
for gratification in conformity with the established pattern, And while 
it is a necessary form of social order, ‘‘the abstract collectively known as 
the state affords quite as much opportunity for competition, contra- 
vention, and conflict, for differentiating and destructive processes, as it 
does for integrating, remodeling, and upbuilding processes”? (p. 585). 

In ordinary peaceful times, many groups—artists, scholars, business 
men, and above all women—are relatively unaware of the tremendous 
power of the state, or they think at most in terms of its non-characteristic 
functions, not of its basic activity, which is the maintenance of the in- 
ternal and external status quo through the ultima ratio of force. Made 
rudely conscious of it, as in the World War, they find compensation 
‘“through complete and credulous devotion to the newly revealed ‘super- 
personal entity.’ ?? | 

The task of controlling this vast system of dominance and submission 
to the human needs of changing situations is full of difficulty because 
of our acquired attitudes with regard to its might and because of the 
‘‘inflexibility, harshness, rigorousness, and lack of imagination and 
sympathetic understanding peculiar to the zone of life most affected by 
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the political plurality pattern.’’ This pattern affords special opportuni- 
ties ‘‘for gratifying human s2lf-seeking in disguised collectivistie ways,” : 
reinforced by the mind-controlling symbols of power and majesty which 
it has ceveloped. The difficulty of abolishing the irrationality and ab- 
surdity of modern warfare is a signal instance. Some hope is engendered 
by the trend of the state to take on functions of an ameliorative character 
at variance with its traditional coercive regulation. But this end has 
scarcely passed beyond the area of domeszic affairs. 

The treatment of the state here summarized affords an excellent touh. 
stone for the sociological principles af tae author. While it is generally 
in accord with the methodclogy he sets forth in his introduction, it 
raises one important critical inquiry. Von Wiese belongs to the group 
of German sociologists who maintain tast ethical valuations must be 
‘always eschewed by the scientist. Yet, im spite of his protestations, the 
doubt arises whether they do not enter in-o his account of the state. If 
so, is this a human failing on his part, or is the claim of Wertfretheit 
too simply and absolutely stated to meet the requirements of sociological 
analysis? Further examination is needed here if we are, on the one hand, 
to avoid the gross perils of evaluation ard, on the other, to deal ade- 
quately with social realities which are “hemselves impregnated with 
value-elements and fraught with furtier value-potentialities. 

R. M Maciver. 

Columbia University. 


Toward Sowet America. By Wuu1au Z. Foster. (New York: Coward- 

McCann, Ine. 1932. Pp. viii, 343.) 

Tough Luck—Hoover Again. By JOHN L Heaton. (New York: Van- 

guard Press. 1932. Pp. 94.) 

The Socialist Cure for a Sick Society. By FORMAN THOMAS. (New York: 

The John Day Company. 1932. Pp. 28.) 

The Coming of a New Party. By Pau E. Doveras. (New York: Me- 

Graw-Hill Book Company, Inc. 1982. Po. viii, 286.) 

What We Are About to Receive. By Jay FRANKLIN. (New York: Covici- 

Friede. 1932. Pp. 243.) 

These five books on current affairs ar2 =oncerned not only with the 
present problem of political leadership amc immediate policies, but like- 
wise with the party alignment and the existing economic order. Sharply 
critical, these present-day pamphleteers ere not content with discussing 
palliatrves; they undertake an examination of the underlying social 
and econ mic bases of politics and rais3 pertinent questions as to whither 
this society is bound. Whatever one may think of the differing analyses 
hazarded or of the solutions offered, there can be no doubt as to the 
sincere, and even anxious, tone of these bocks. Here are writers who boldly 
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offer positive plans for action and freely speculate as to the future of 
current political and social developments. 

Mr. Foster, the Communist leader, is convinced that the demise of 
capitalism shortly impends. Although the membership of the Communist 
party in America is now only about 15,000, it is felt that its influence 
reaches many more and that as the deepening capitalistic crisis extends, 
great blocs of the population—workers, farmers, negroes, and lower 
bourgeoisie—will be won over. Confidently, the author discusses the revo- 
lutionary tactics that will be successfully employed in building up a 
Soviet America after the Russian model and in accordance with the. 
principles of Marx. The book is interesting as a definite statement of the 
political philosophy and aims of Communism in this country. 

In striking contrast is the little volume by John L. Heaton, former 
associate editor of the World, which has nothing more horrendous to 
prophesy than another four years under the Hoover administration. Re- 
garding as highly probable a Republican victory in 1932, the author urges 
all those of liberal tendencies to organize for action in 1936. All possible 
effort should be made to inject liberalism into one or both of the major 
parties, preferably the Democratic party. If this attempt fails, nothing 
. remains but to organize a Liberal party. 

Both Norman Thomas and Paul Douglas are in nent that nothing 
can be expected from the two major parties. These organizations have 
-become hopelessly plutocratic. À fresh start must be made, although these 
two writers are not in complete accord as to details. 

The Coming of a New Party is an earnest and intelligent inquiry into 
the need of a change in the party alignment and the possibilities of suc- 
cessfully establishing a party through a union of the farmers, the work- 
ers, and the members of the low-income middle class generally. Although 
‘one might well question the possibility of such a combination in view of 
the factors that Stuart Rice called attention to some years ago in Farmers 
and Workers in American Politics, still an interesting case is made. The 
author admits that much depends upon the mental attitude taken by 
these classes. ‘‘ They must be imbued,’’ he writes, ‘‘with a passionate faith 
that government can be organized to enhance the fundamental worth- 
whileness of human life.” 

The immediate economic and social needs of labor, the exploitation of 
the farmer, and the interest of citizens as consumers are discussed - at 
length. Douglas believes that working within the old parties is a futile 
task, and that a new line-up gives more promise of achievement. The 
difficulties involved in such an sort are considered, and the arguments ` 
against a third party are met one by one, skillfully if not altogether con- 
vincingly. Douglas refuses to be discouraged by the experience of the past 
or the great obstacles of the present, seeking in the promise of the future 
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faith and courage for his crusade. He “inds satisfaction enough in the 
fascination of the process and the impcrtance of thé objects sought to 
warrant the endeavor. It is doubtfcl whether hard-bitten farmers and 
disgruntled laborers can be appealed f very widely upon such high 
grounds, although for these he has prom_ses of material inducement. 

The gist of his program is akin to that of Norman Thomas in that both 
urge further advance along the road to collectivism. Thomas is in agree- 
ment with Douglas that an increase in governmental activities and in 
social responsibility are demanded by tae present emergency, although 
adhering strictly to the socialist program for the future. A comparison 
of their proposals for immediate relief indicates that a common work- 
ing program is not impossible. 

The imperative need of action and oz organization is the refrain of 
Norman Thomas’ little pamphlet. He presents here a particularly bald 
and straightforward statement of his views. Briefly put, the alternatives 
as Thomas sees them are Communism, Fascism, Socialism, or chaos. The 
present order is breaking down, immctility is impossible, a choice of 
paths must be made. Thomas concludes: “In this hour of crisis, to reject 
socialism is to accept years of bitter strife and unimaginable catas- 
trophe.’’ 

To much of the criticism offered by these writers one can take little 
exception. Of the emergency reforms whi:h they suggest, many must win 
acceptance. It is rather the predictions made and the expectations ex- 
pressed that challenge credence. The kook, What We Are About to 
Receive, is given over almost entirely to nalitical forecasting. In such an 
undertaking one man’s guess is about as good as another’s, and hence 
the manner becomes perhaps of mora im dortance than the content. Jay 
Franklin has a clever style, shrewd sense, and a sharp pen. His book is 
an amusing collection of somewhat cynica. prognostications upon current 
issues. 

If these books win the attention of the wide public for which they are 
intended in this presidential election yeex, they should provide the voter 
. with something more fundamental to corsider than the familiar battle 
between Tweedledum and Tweedleder, 

E. PENDLETON Hierina. 

Harvard University. 


Development of the League of Nations Idea: Documents and Correspond- 
ence of Theodore Marburg. Evrrmp BY Joan H. Latans. (New York: 
The Macmillan Company. 1932. Two vclumes. Pp. xvii, 886.) 
Theodore Marburg was one of a group vhich in the early part of 1915 

held a series of three dinners to work out a program for the avoidance of 

war. Their conclusions were the basis of zhe four-point platform of the 
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League to Enforce Peace, which from 1915 through 1919 developed an 
extraordinary and extremely efficient organization for selling an idea to ` 
its own country and the world. Mr. Marburg was throughout the chair- 
man of its Committee on Foreign Organization, whose work was in the 
end more successful than that of the parent league, since its efforts com- 
mitted statesmen who carried their governments with them. The present 
volumes contain Mr. Marburg’s letters to American and foreign per- 
sonalities, giving an intimate account of the way in which a conception 
of statecraft was made by private effort a central factor of world re- 
organization. 

As a contribution to the history of the idea embodied in the present 
League of Nations, the volumes, as Mr. Latané edited them before his 
death, take rank as an original source. For political scientists in general, — 
they provide a very complete and adequate record, a unique laboratory, 
for the study of what is now a familiar phenomenon—the organized edu- 
eation of the public and conscious forcing of governments around a new 
corner of international progress. Never has there been a fuller account of . 
how legitimate propaganda does its work and gets its results. The process 
of the League to Enforce Peace taking the national bell-wethers into 
its flock, from the President down and clear across the country, can be 
perceived, though the correspondence tells that story indirectly. Its direct © 
story is that of using this national record as a basis for parallel move- 
ments in other countries and the commitment of their officials. The corre- 
spondence presents the full details of the development of policy, the 
mechanism of inoculating foreign statesmen with the program whether | 
they were disposed or indisposed toward it, and the steady growth of the 
major idea from an aspiration to a definitely. written contract of nations. 

Mr. Marburg, who had been minister to Belgium in 1912-14, was ad- 
.mirably adapted for the part he played, bringing to his task the ad- 
vantages of wide acquaintanceship among statesmen and of understand- : 
ing of how to approach officials effectively. The coöperation of Viscount 
Bryce was exceptionally close and helpful from early in 1915. After 
President Wilson made his favorable address in May, 1916 (by the way, 
he revised his text while listening to Senator Lodge’s supporting speech) 
Mr. Marburg approached most governments through diplomatic chan- 
nels. Switzerland on December 11, 1916, declared for the principle, and 
after that others followed, the list including the Allies as early as 1917. 
Another phase of the activity was preparation of a formal draft consti- 
tution of a league, on which there is much correspondence. The govern- 
ments, of course, did not accept any text, but it is undoubtedly true that 
the efforts of Mr. Marburg and his colleagues insured a degree of positive 
support and an absence of actual opposition that materially contributed 
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to the preparation of the Covenant of zhe League of Nations at Paris. 
The Covenant is infinitely >roader and much better than the League to 
Enforce Peace tentative draft (p. 791: which superseded a draft con- 
vention prepared by Mr. Marburg's e»mmittee (printed separately by 
Maemillan in 1918). 
Denys P. Myers. 
World Peace Foundation. 


The Society of Nations: Its Organizaiisn and Constitutional Develop- 
ment. By Ferzix Morter. (Washing-<n: Brookings Institution. 1932. 
Pp. xxii, 678.) 

The author of this work offers a study of the origins of the Covenant 
of the League of Nations, the structure of the League today, and—to a 
certain extent—its activities, with particular reference to the evolu- 
tionary aspect of the situation. He doze not, as the title might imply, 
treat of the international community outside of, or apart from, the 
League. The Secretariat of the League receives especially full treatment 
compared with the treatment usually a2corded to that institution in this 
type of book, although both the Council and the Assembly are also given 
thorough discussion. > 

While Mr. Morley, who writes upcn th2 basis of extended and intimate 
contact with the League machinery ar= practice in Geneva, presents a 
great deal of factual data, including hits of information not shared by 
all students of the League, it is in his mrterpretations of the facts or the 
situation as he sees it that students ind readers will be most keenly 
interested. Such are his conclusions regarding what he cells the executive 
function of the Secretariat and what -ə regards as the growing domi- 
nance of the Assembly. 

Upon such questions, as Sir Eric Drummond, now retiring secretary- 
general of the League, says in his foreword, there will be almost in- 
numerable differences of opinion. It seems to the reviewer that, apart 
entirely from legal theory and logic, vhich would perhaps sustain Mr. 
Morley’s conclusions in one of the questions just referred to and under- 
mine them in the other, the analysis h=re presented exaggerates certain 
tendencies beyond their true proportions—it does not seem to him that the 
Secretariat has acquired, or can acquir:, real power to commit the mem- 
bers or the League to any grave degrse, now that the Assembly has 
acquired, or can acquire, power to control effectively the policies and 
actions of the Great Powers. But Mr. ‘\orley is not presenting his con- 
clusions as scientifically demonstrable ~a such degree that they can be 
regarded as established; this is not 30 mach a scientific monograph as a 
general treatment for the general reacer, whatever else it might have 


950 - THE AMERIOAN POLITICAL SCIENCE REVIEW 


been. For such differences of opinion, room is therefore deliberately left 
open by the author. It is, however, interesting to note that his attack 
upon the Council from the side of the Assembly is based upon good demo- 
eratic morality, while that from the side of the Secretariat is based upon 
thé doctrine of the expert. Altogether, the book is the most stimulating 
full-length discussion of the League in existence. 
PITMAN B. Porter. 
Geneva, Switzerland. 


The International Institute of Agriculture. By AsHER Hosson. (Berke- 

ley: University of California Press. 1931. Pp. xi, 356.) 

In spite of a certain prolixity coupled with an annoying discursive- 
ness, this monograph impressively unravels the story of the failure of one 
type of international codperation. In these latter years, there has been 
entirely too much romantic portraval of the efficacy of international 
institutions as a means of facilitating intercourse amongst nations, with- 
out due consideration to the practical limits of their usefulness. There 
has been a failure to realize that no magic exists in the phrase ‘‘inter- 
national organization.’’ In fact, in some instances, as with the Inter- 
national Institute of Agriculture, its promotion has hindered rather than 
facilitated international understanding. 

The particular value of this study exists in its emphasis on detail, its 
freedom from the use of a jargon which has too often encumbered 
treatises on international coöperation. Conceived by Lubin as a necessary 
device for the exchange of agricultural information among the nations, 
the Institute has degenerated into a petty struggle among the signatories 
of the treaty for diplomatic advantage; it exists as a means for furthering 
personal or national ambitions, and as an opponi for playing a game 
of international ‘‘hide and seek.’’ 

Without exhausting the list, it is appropriate to inquire into the fac- 
_tors which are set forth by Dr. Hobson as having deprived the Institute 
of its usefulness. First, the personnel is made up, not of agricultural 
technicians, but of the diplomatic representatives of the member-nations 
accredited to the Italian government. Second, there exists a confusing 
uncertainty, resulting in constant friction, as to the exact jurisdiction 
. possessed by the General Assembly, the Permanent Committee, and the 
General Secretary. Third, the administrative methods of the Institute 
place iron shackles on the initiative of the chiefs of bureaus and the 
technicians. This situation has arisen largely because of insistence by the 
president of the Permanent Committee that all of the work of the several 
bureaus must pass through his hands for approval, quite contrary, Hob- 
son insists, to the intent of the treaty establishing the Institute. Fourth, 
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the efficiency of the statistical work of -Łe Institute, the most important 
of its activities, has been destroyed besuse of ‘‘personal motives and 
national pride.” Fifth, the domination oc the Italian government in de- 
termining the policies, administration, and personnel of the Institute has 
largely destroyed its international valus Since the Italian government 
chooses its representative on the Permznent Committee, and since the ` 
Italian representative, by virtue of usag:, is always chosen president, the 
way.is open for the domination of the wor= of the Institute by one nation. 
One of the most valuable sections of tis monograph describes the rela- 
tions existing between the League of Nains and the International Insti- 
tute of Agriculture. The jurisdiction of zarious international organiza- 
tions having to do with substantially th= same subject is a little-charted 
feld in the study of international cotzeration. From Dr, Hobson’s 
analysis, it is quite evident that no clear =aderstanding between these two 
organizations exists on the most effective -neans by: which they might co- 
operate with each other in d2aling with Ee international phases of agri- 
culture. | | 
GEDDES W. RUTHERFORD. 
Iowa State College. 


A Manual Digest of Common Internaticzal Law; with Theoretical and 
Historical Introductions and a Discuss on of the Future of Interna- 
tional Law. By Prrman B. Porree, (Pew York: Harper & Brothers. 
1932. Pp. xx, 284.) 

For a dozen years, Professor Potter Ess been a professor of political 
science at the University of Wisconsin, teazhing mainly international law 
and relations. Lately he has joined the permanent staff of the Institut 
Universitaire des Hautes Etudes Internat:«nales in Geneva. His training, 
experience, and numerous publications he fitted him eminently to write 
this text, 

No explanation is given for the use =: the word ‘‘common’’ in the 
title. Presumably it is in opposition to tha advocates of regional interna- 
tional law such as the distinguished Chilear. publicist, Alejandro Alvarez. 
The preface is autobiographical. Part A deals with the theory of the sub- 
ject. Several tenets are stated in categories. form without development or 
application, such as on page 16: ‘“‘Strictl- speaking, any rule accepted 
by two nations is ‘international law’; ketreen this rule and the rule ac- 
' cepted universally we have many gradations, and they all deserve the 
generic title.’? Another tenet occurs on tage 66: ‘‘War does not alter 
all of the relations subsisting even betweem the enemy nations.”’ 

Part B sketches the history of interns-isnal law, in thirty-five pages. 
Ten pages are devoted to the period up to 200 AD. At the close, Professor 
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Potter states: ‘‘Such is the story of international law in the past three 
centuries. Such also is the story of international law in the past thirty 
centuriés.’’ 

Part C, on international law proper, takes up the major portion of the 
book, sixty pages. The principles of international law have been embodied 
in two hundred and seventy-four propositions with pertinent footnotes re- 
ferring to cases and documents, especially for the propositions dealing 
with the international law of peace. Professor Potter states that he has 
not attempted to draft the propositions with accuracy and finality. 
Rather, he has had in mind challenging the attention of the student and 
leading him to investigate for himself what the meaning of the proposi- 
tion is and whether the mode of statement can be improved upon. 

Part D contains a discussion of the future of international law. Profes- 
sor Potter avows that partial codes of existing law will be hammered out 
in the next twenty-five years. He emphasizes that there is less reason for 
neglecting the law of war than the law of neutrality. ‘‘Neutrality may be 
obsolete,’’ he states, ‘‘but military force may very well be employed, if 
only in the way of reprisals or measures short of war or intervention.”’ 
Without giving any reason, he ventures that the institution of servitudes 
seems to lose ground more and more. In a rather sanguine manner, he re- 
iterates that the law of war will be revised to apply only to military action 
short of war or to international police action. 

Part E, the final one, includes documents in the form of codes of inter- 
national law, especially the draft conventions of the Harvard Research 
in International Law, on nationality, the responsibility of states for dam- 
age done to the person or property of foreigners in their territory, terri- 
torial waters, piracy, competence of courts in regard to foreign states, 
diplomatie privileges and immurities, and the legal position and func- 
tions of consuls. There are included also two conventions signed at 
Havana in 1928 in connection with the Sixth International Conference 
of American States, on the status of aliens and on treaties. The Hague 
Convention of 1907 on the laws and customs of war on land and the laws 
of naval warfare from the Declaration of London in 1909 are also in- 
cluded.. These documents alone would furnish a fruitful basis for a year’s 
course in international law. 

CHARLES EB. HIL., 

George Washington University. 


_A Charter for the Social Sciences. By CrarLes A. Beard. (New York: 
Charles Seribner’s Sons. 1932. Pp. xii, 122.) 

Dare the School Build a New Social Order? By George S. Counts. (New 
York: The John Day Company. 1932. Pp. 56.) 
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Two men, prominent in the field of ec-1cation and the social sciences, 
have recently allowed their names to appear in print attached to exceed- 
ingly thought-provoking discussions of what the schools can and ought 
to do with reference to promoting a highe social, economic, and political 
standard through their teaching. 

The Charter is the first of a series of -welve or more publications to 
appear under the auspices of the Commission of the American Historical 
Association on the investigation of the social studies in the schools. Pro- 
fessor Krey’s preface tells that it repres=nts the consensus of opinion 
of the Committee, rather than the ideas of any one man. But if the voice 
is the voice of several, the hand is obv-cusly the hand of Beard. The 
Charter is not a dry listing of minutely Forked-out ‘‘objectives,’’ but a 
setting forth of the conditions under zich instruction in the social 
studies must be carried on in this countrv. and a suggestion of the general 
purposes of such instruction. These eondifions are stated as follows: the 
requirements of scholarship, the nature << the social disciplines, the re- 
quirements set by the social realities cf oc> times, the climate of Ameri- 
can ideas, the framework of law and estaclished programs, the require- 
. ments of the teaching and learning proces, the supreme purpose in civie 
instruction. This purpose, among othsr tamgs, is said to be to provide 
information, skills, habits, tendencies and —ropensities, attitudes or loyal- 
ties, will power and courage, imagination esthetic appreciation, inspira- 
tion. The Charter is moderate in its clans as to what may be accom- 
plished. ‘‘We must be on our guard agairst adopting the hasty opinion 
that the public schools can solve the prozems of democracy, or at least 
prepare the way for easy solutions. . . . The schools are merely one 
agency for the development and distributin of knowledge.’’ 

Professor Counts’ pamphlet is somewhzt more positive. He declares 
that the schools have a right to impose on their pupils such ideals of 
social and economic relations as seem good. ‘If democracy is to survive,’’ 
he says, ‘‘it must seek a new economic fcrndation.’’ The control of the 
machine and the promotion of the welfare ci the masses are two absolutely 
essential objectives. After determining how these ideals can best be ap- 
proached, the schools ought to ‘‘impose’’ ezeh ideals through their teach- 
ing, even though such a policy asks teachezs to ‘‘assume unprecedented 
social responsibilities.’’ The so-called ‘‘paogressive”” schools, Professor 
Counts thinks, have merely been playing with the idea. 

Ray O. Hues. 

Pittsburgh, Pa. 
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AMERICAN GOVERNMENT AND CONSTITUTIONAL LAW 


Walther Rothschild, of Berlin, has published a German interpretation 
of the struggle over the ratification oï the Covenant of the League of Na- 
‘ tions in America: Vereinigte Staaten von Amerika, Versailler Vertrag 
und Vôikerbund, by Dr. Martin Loffler (pp. xvi, 143). There are two 

major errors which a German student of the problem treated in this 
monograph might be tempted to make: an exaggeration of the influence 
exercised in the United States against the Treaty of Versailles by pro- 
visions regarded as being unjust to Germany, and an exaggeration of 
the importance of the merits of the controversy concerning the League, 
as compared with the incidental partisan and personal aspects of the 
situation. Dr. Lôffler avoids the first of these errors (‘‘Weinige dieser 
Artikel [27-440] spielten in Ratifisierungs Kampfeine Rolle,’’ p. 97), 
‘but he falls into the second. From a reading of his monograph one would 
conclude that the defeat of the Covenant in the Senate resulted from 
opposition thereto, because of the provisions thereof, by the members of 
the Senate; in actual fact, an overwhelming majority--much more than . 
two-thirds—of the members of the Senate were in favor of the Covenant 
in respect to all but two of its provisions (Arts. X and XXI), and on 
these two items not inability to secure reasonable compromise between 
the conflicting viewpoints of Lodge and Wilson, but arbitrary tactical 
interference by Borah and Johnson at a critical moment, with opposition 
to any and all idea of a League of Nations, explains the outcome. This 
Dr. Loffler suggests (p. 30), but he then goes on with more or less 
academic discussion of relations between various provisions of the Cove- 
nant and what he assumes to be traditional American foreign policy. In 
this comparison also he falls victim to two familiar errors—the idea that 
the United States had claimed a hegemony over Latin America in the 
name of the Monroe Doctrine (p. 106), and the idea that the United 
States had followed a policy of isolation in pre-war decades (p. 109). 
‘The present reviewer believes it absolutely impossible to demonstrate 
that this country ever actually professed or practiced any such principles, 
whatever some people or groups cf people thought or said or desired 
in this direction; certainly neither principle could have had any real 
share in the defeat of the Covenant in January, 1920, in view of all the 
circumstances and personalities involved. Thus the present study emerges 
as a painstaking, well documented, and detailed analysis of what might 
be expected to be a profoundly interesting and significant episode in 
American diplomatic history and general international relations, but of a 
erisis which, because of the way in which and the grounds on which it 
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was resolved, turns out to have little gmeral significance and hence not 
to justify the labor and interpretation b2stowed upon it. The explanation 
explains too much. If this were all true, & would be impossible to under- 
stand imminent and already partially accomplished developments in 
American ‘diplomacy. As for the suggestion that the American refusal 
to ratify the Covenant points to an attemgt at world dictatorship (p. 138) 
on the part of the United States, it may be dismissed as Gedanken- 
spielerei of the first water—Prrmuan B. POTTER. 


Those who desire to learn more abcrt the accomplishments of the 
modern Democratic party since the day of Woodrow Wilson, and its 
principles and program for solving present-day problems as expounded 
by a group of leading Democrats, will prit much by reading Democracy 
at the Crossroads: A Sympostum, edited ky Ellis Meredith (Brewer, War- 
ren and Putnam, pp. 261). William A. Avzes, for sixteen years a member 
of Congress, outlines the legislative racz-d'of the party from 1914 ta 
1920; H. Parker Willis contributes an article on ‘‘The Federal Reserve 
Act;’’ Brand Whitlock, with his usual Etzrary skill and art of descrip- 
tion, writes of the American troops in Evrope and what they meant to 
France; Newton D. Baker retells in brief 3pace America’s experience in 
the World War in an interesting article entitled ‘‘Democracy Goes to 
War;’’ the late Professor J. H. Latané writes of democracy as a world 
ideal; John W. Davis, in a chapter on ‘‘Imports and Amity,’’ comments 
on the effects of tariff walls on business and on international good will 
and pleads for a more moderate tariff pol.cy, as well as for a plan which 
will take the framing of tariff bills out of the hands of logrollers and 
lobbyists; and Senator Thomas J. Walsh entributes a discussion of the 
power question in which he ecncludes thas *‘the electric light and power 
companies are taking a toll from the Am=-ican people totalling tens, if 
not hundreds, of millions annually abovs a reasonable charge for the 
services they render and that the regulatcry machinery provided by law 
to safeguard the public from pillage does aot attain that end . . . the 
very existence of the prevailing system of 5rivate ownership and opera- 
tion is at stake, and its continuance can be assured only by radical 
reformation of the business from within, ar by drastic regulation from 
without.’’ The other chapters include one by Huston Thompson, a stu- 
dent under Woodrow Wilson at Princeton amd formerly a member of the 
Federal Trade Commission, which regards _arge industrial combinations 
as one of the great menaces to democracy, amd which holds that the ‘‘road 
away from revolution”? lies in checking ard controlling the monopolist; 
an article with a somewhat similar thema by George L. Knapp on 
‘‘Plutocracy and Poverty,” which holds tzat the basie cause of the de- 
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pression is the over-concentration of wealth; an article by Senator Robert 
F. Wagner dealing with the government and unemployment; a paper on ~ 
the problems and needs of the farmer, by Carl Vrooman, entitled ‘‘The 
Embattled Farmer ;’’ and a vigorous attack by Senator Edward P. Costi- ° 
gan upon the development of a situation under which he alleges that the 
government and the economic life of the country have fallen under the 
control of a privileged few, together with a brief outline of the program 
which he proposes for reform. The volume closes with an essay by Claude 
G. Bowers on ‘‘Democracy: Its Past and Future.” ‘‘The mission of 
democracy,’’ writes Mr. Bowers, ‘‘is to serve man and not Mammon; to 
preserve political power in the people through the banishment of privi- 
lege. And this calls for a re-dedication of the nation to the Jeffersonian 
ideal of equal rights, to the Jacksonian hostility to monopoly and plutoc- 
racy; to the Wilsonian concept of social justice for all the sons and 
daughters of men.’’ The authors of the articles in the latter part of the 
~ volume leave no doubt as to their belief that the only way to preserve 
democracy in this country is to entrust the government to the Demo- 


cratic party. 


Among recent books in American history which deal with subjects 
closely related to the field af government are (1) The United States Since 
1865, by L. M. Hacker and Benjamin B. Kendrick (pp. xx, 775); (2) A 
History of American Economic Life, by E. ©. Kirkland (pp. xv, 767), 
both of which are published by F. S. Crofts and Co.; (3) From Frontier 
to Plantation in Tennesses, by G. P. Abernethy (University of North 
Carolina Press, pp. xi, 392), an interesting study of early Tennessee poli- 
ties in which the author reaches the conclusion that ‘‘democracy was 
never applied in politics but it was applied in things of the intellect,” 
with the result that ‘‘the uncultured frontier accepted political leader- 
ship, but repudiated intellectual leadership and made one man’s opinion 
as good as that of any other,” thus ‘‘coarsening and cheapening our civili- 
zation”; . . . ‘‘the government remained in the hands of the few. . . 
concessions had to be made from time to time . . . the people were 
gradually given the semblance of power, but they lacked the substance 
of sovereignty, and the few still ruled the many . . . at first they did 
it through their personal prestige, then through the demagogue, and 
finally through partisan organization . . . it is now done through a com- 
bination of the party, the press, and the pulpit;’’ (4) Southern Commer- 
cial Conventions, 1837-1859, by Herbert Wender (The Johns Hopkins 
Press, pp. 240), describing a movement to establish the commercial inde- 
pendence of the Southern states which had a significant influence in arous- 
ing a ‘‘spirit of inquiry,” and which ‘‘contributed largely to that con- 
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solidation of sentiment which led to session,” but which failed to ac- 
complish its primary purpose because “he ‘‘people refused to question 
the sanctity of slavery and the despoti&mn of cotton’’; (5) Norfolk: His- 
toric Southern Port, by Thomas J. Wert-nbaker (Duke University Press, 
pp. ix, 378), in which emphasis is placec on the history of the city down 
to 1880, with only an outline of recent Jsvelopments; (6) America in the 
Forties: The Letiers of Ole Munch Eceder, translated and edited by 
G. J. Malmin (The University o? Mimesota Press, pp. xxi, 244), in 
which a Norwegian scholar who was sert to America by his government 
in 1847 to study the jury system recorcs-his observations of American in- 
stituticns and customs, among which ar- comments on American democ- 
racy, the government of Wisconsin, andi suggestions for a Scandanavian 
United States” with a government modeled after the American consti- 
tution; and (7) The Comte de Vergennes: European Phases of his 
American Diplomacy (17741780), by Ld Meng (Catholie University, 

pp. 129), in which the author deseribes and evaluates the vital part which 
the great French foreign minister played in the phases of the diplomacy 
of the American Revolution ‘‘which dealt indirectly with the colonies 
and directly with the nations of Eure.’ The first-mentioned of the 
above list of books, that by Messrs. Hecker and Kendrick, is one of the 
best textbooks on recent American his-cory that has appeared. It con- 
tains & large amount of useful backz-cund material for students of 
American government and polities, exp=cially in the sections on party 
government and publie affairs from 1872 to 1895, on expansion overseas, 
on Theodore Roosevelt and reform, anc m section nine dealing with poli- 
ties and the leading legislative problems of the nineteen-twenties. The 
authors have chosen very apt titles Zo> the various parts of the book, 
such as ‘‘The Humbling of the Farmers’”’ ‘Th: Emergence of Imperial 
America,” and ‘‘The Golden Twenties ” The style is above the average, 
and the publishers are to be congratulafJ upon the format of the book. 


Essentials of American Government, bs Frederic A. Ogg and P. Orman 
Ray (The Century Co. pp. 520), repressrts a condensation of the authors’ 
well-known text, Introduction to Amerhan Government, the fourth edi- 
tion of which, published in 1931, num>+red 991 pages. An introductory 
chapter entitled ‘‘Government in a Frentieth-Century World’? is all 
that remains of Part I dealing with ke principles and problems of 
government, which was a distinctive feature cf the earlier editions of 
the larger volume. Substantial redacticrs have been made in all sections 
of the book, a number of chapters have been combined, a new. chapter 
on ‘‘Foreign Relations and National Defense’’ brings together material 
which zormerly appeared in several plees, footnote references and chap- 
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ter bibliographies have been sharply curtailed, virtually all charts and 
graphs have been omitted, certain portions have been rewritten, and 
new ‘material has been introduced. Approximately the same proportion- 
ate allotment of space has been given to the several levels of government. 
' In the main, the condensation has been effected without weakening 
materially the adequacy and clarity of treatment. For those who seek 
a briefer text and one in which primary emphasis is placed upon the 
presentation and explanation of factual data, leaving interpretation and 
philosophizing largely to the teacher, this abridged edition will have 
‘a decided appeal, as have the four previous editions of the more volumi- 
nous text.—Lioyp M. SHORT. | 


The success of Harold R. Bruce’s American Parties and Politics (Hen- 
ry Holt and Co., pp. vi, 589) as a college textbook is indicated by the fact 
that the publishers have issued a revised and enlarged edition. Profes- 
sor Bruce describes in a readable and observing manner the history and 
rôle of political parties in the United States. Of particular interest at 
the present time are the chapters on the national convention, campaign 
methods and funds, and the direct primary. In spite of its shortcomings, 
the author favors the retention under adequate safeguards of ‘‘the time- 
honored national convention” as ‘‘a real American institution, of un- 
questioned importance to the vitality of the parties.’’ In the chapter on 
‘campaign methods, particular attention is paid to the part played by 
modern publicity, propaganda, and ‘‘showmanship.’’ Publicity and the 
development of an adverse public opinion are regarded as the ultimate 
remedies for excessive campaign funds. In regard to the direct primary, 
Mr. Bruce concludes that ‘‘there is likely to be much experimentation 
with various forms of pre-primary designation by party committees or 
conventions, and perhaps some form of party conference may be de- 
veloped, but the direct primary appears to have arrived to stay, at least 
. in .principle.’’ The concluding chapter on ‘‘The Citizen and Politics’? is 
‘an essay for young men and women on the service of political parties, 
the value of participation in polities, and the great need in Ameri- 
ean life ‘‘that young men and young women of high ideals and resolute 
pirpoge for good prennent should: devote RE to public serv- 
ice.’ a i 


In Our Wonderland of Bureaucracy (Macmillan, pp. xv, 272), James 
M. Beck presents ‘‘a study of the growth of bureaucracy in the federal 
government, and its destructive effect upon the Constitution of the’ 
United States.” As might be expected from the author’s previous writ- 
ings, the growth of the federal government is viewed with alarm and em- 


BOOK REVIEWE AND NOTICES 959 


phasis is repeatedly placed ‘‘upon tha lacx cf correspondence between the 
functions of many governmental bureaus end any discernable grant of 
power under the Constitution.” It is ths development that the author 
elaborates with a wealth of specific examples and pertinent statisties. The 
tremendous extent of the federal acmin‘stration and the enormous ex- 
pense involved in its support are depicted in a spirited and highly critical 
fashion. While arraying his evidene3 according to a thesis so emphatic 
as to be well-nigh prejudicial, the atthor has gathered much illustrative 
material of value. Though his concern is with the implications of fed- 
~ eral centralization for constitutional law, it is suggested that the present 
work might more profitably be consulted for the information it contains 
upon administrative matters. Mr. Beck deplores the decline of consti- 
tutional morality and the sacrifice of ecnstitutional principles to ex- 
pédiency and practical advantage. Bureeueracy is grimly stalked as a bête 
noire. The author’s denunciation of bureaucracy would perhaps carry 
more conviction if based upon grouncs otter than his own interpretation 
as to the proper limits of authority under the Constitution. Those not 
seeing eye to eye with the author’s rater restricted view of federal 
authority may be inclined to discount too readily the substantive knowl- 
edge regarding the national government which this study offers on many . 
points.—E. P, Hrerine. 


One of the most interesting studies of the chief executive to appear 
in some time is the doctoral dissertation of Norman J. Small entitled 
Some Presidential Interpretations of the Presidency (pp. 208), issued 
in the Johns Hopkins Studies in Historieal and Political Science. The 
powers of the chief magistrate in foreign relations, in war, in legislative 
leadership, and in the execution of tke laws are examined with reference 
to the attitude taken toward them ty five presidents, i.e., Washington, 
Jefferson, Lincoln, Roosevelt, and Wilson, It appears that the powers of 
the chief executive have grown by in-erm:ttent and sporadic steps, but 
that advances once made have addec permanently to the presidential 
authority. The method of studying the presidency developed in this 
book is a revealing one that might well be carried further, even to an ex- 
amination of the views of presidents less aggressive in extending the. 
powers of their office. Mr. Small has ably demonstrated the value of 
studying the presidential office from the viewpoint of those so well 
qualified to speak, namely, the presidents themselves,—E. P. HERRING. 


The Ratification of the Federal Constitution in North Carolina, by 
Louise Irby Trenholme (Columbia University Press, pp. 282), covers a 
somewhat broader scope than the title indicates, for it deals, although 
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with uneven emphasis and thoroughness, with the constitutional problems 
between 1781 and 1789. After a brief survey of conditions under the 
Articles of Confederation. comes a careful study of the work of the North 
Carolina delegates in the Federal Convention. The bulk of the volume 
deals with the conventions of 1788 and 1789, the first refusing to ratify, 
the second ratifying, the Constitution. An interesting chapter on North 
Carolina’s relations with the central government during the period when 
it was virtually an.independent state, if technically one of the two mem- 
bers of the old Confederation, is interlarded between the discussion of 
the two conventions. There are two maps, an extensive bibliography, and 
a careful index. | 


The Costs of the World War to the American People, by John Maurice 
Clark (pp. xii, 316), published by the Yale University Press for the 
Carnegie Endowment for International Peace as one of the volumes in 
its series on the Economic and Social History of the World War, is not 
merely a study of the costs in dollars and cents, but also an analysis of the 
effects of the war on the economic life of the nation both during and 
after hostilities. In fact, over half of the volume is devoted to a dis- 
cussion of such topics as the displacement of man-power, the toll of death 
and disability, relief and compensation, the war and agriculture, the 
war and the railroads, shipping, northern migration of negroes; muni- 
tions and other industries, etc. The effects of the war in enlarging our 
debt, in creating the problem of international debt, in producing a more 
tolerant attitude toward trusts and industrial combinations, and in de- 
veloping ‘‘an increasingly stubborn insularity’’ are touched on in an at- 
tempt to strike a balance between gains and loses. Considerable attention 
is given also to post-war prosperity and the subsequent depression. 
‘With every week that the present depression continues,’’ writes the 
author, ‘‘the moral certainly increases that the effect of the war in deep- 
ening our depressions outweighs its conjectural effect in heightening our 
post-war boom; and that we have on the average been poorer since 1919 
than we should have been if peace had continued.”’ 


F. S. Crofts and Co. has brought out a third edition of Robert E. Cush- 
man’s admirable Leading Constitutional Decisions (pp. xiii, 384). Four 
_ important new cases have been added, together with the usual explana- 
tory comments: Near v. Minnesota, which contains the latest word on 
the freedom of speech and press; Corrigan v. Buckley, dealing with the 
protection of the negro under the Constitution; Tyson and Bro. v. Ban- 
ton, which ‘‘emphasizes the growing importance and difficulty of the 
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sufficiently varied in size and conditions to be fairly typical of such 
undertakings in general, that ‘‘sound financing of capital requirements 
is probably their most universally outstanding accomplishment;’’ that 
‘fall of the plants studied are operating at a profit with the single ex- 
ception of a small shore village with a population of thirty-nine;’’ that 
most of the plants ‘‘have beén successful in effecting operating economies, 
in keeping their systems well maintained, and in rendering dependable 
service.” He also found that continuity of administration had been se- 
cured through long tenure of administrative heads, and that plant man- 
agement had been ‘‘kept fr2e from political rotation in office.’’ The 
chief shortcomings of the plants were the neglect of promotional busi-. 
ness activity to increase consumption, and inadequate record keeping. : 
The final chapter of the study, on ‘‘The Conditions of Successful Ad- 
ministration,’’ contains not only a summary of the author’s findings, 
but also an excellent summary of the standards and principles of ad- 
ministration which should be applied to obtain the maximum efficiency, 
a discussion of the legal limitations to successful municipal ownership, 
and an appraisal of public ownership as a regulator. Mr. Bird’s cur- 
rent monograph and his earlier study of municipal ownership in Cali- 
fornia, Public Ownership on Trial, written jointly with F. M. Ryan, con- 
stitute the most reliable and fair-minded sources of information available 
on a subject which has generaly been treated most unscientifically. A more 


technical statistical treatment of a similar subject is P. J. Raver’s Recent . 


Technological Developments in the Muntcipally Owned Power Plant 
(pp. vi, 86), published by the Institute for Research in Land Economics 
and Publié Utilities. The author explains that until recently public eapi- 
tal has played a relatively small part ‘‘in the development or in the ex- 
ploitation of the technical instruments’’ in the fleld of power generation, 
due partly to our individualistic society and in part to legal restrictions; 
but that a movement is now on foot ‘‘to bring public operation into 
direct and effective competition with the privately owned production 
machine.” The movement aims at ‘‘recasting the legal framework to : 
permit (1) formation of public power districts; (2) the inter-connection 
of municipally owned. planis; and, in addition, (8) the avoidance of 
the state constitutional debt and other limitations on the establishment of 
municipally owned generating plants and distribution equipment.’’ 
Ownership and Regulation of Electrical Utilities in Great Britain, by 
O. C. Hormell (pp. 12), reprinted from the Annals of the American 
Academy of Political and Social Science, explains how the British have 
attempted to solve the problem of controlling the electrical industry by 
‘a bold experiment in coöperation between governmental agencies and 
private capital. ?? | 
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Rural Government: The Proceedings of the Fourteenth American 
Country Life Conference (University c? Chicago Press, pp. viii, 164) 
contains a number of excellent articles on eurrent problems of local 
government. The volume begins with an article by ex-Governor Lowden 
outlining the various problems, and ane by Governor Franklin D. Roose- 
velt on rural planning. Professor Gedd2s W. Rutherford contributes a 
carefully prepared discussion of the traditions and principles under- 
lying American rural government, while Professor Paul W. Wager out- 
lines the changes that must take plaze if local self-government is to be 
preserved, the most important of which are the reconstruction of politi- 
cal units, a redistribution of governmenzal functions, and making rural 
government more visible and constructive. The necessary changes and 
reforms are discussed in greater detal by Howard P. Jones, of the 
National Municipal League, in a paper on ‘‘What Changes Should be 
Made in our Local Units of Governmert{;’’? by Wylie Kirkpatrick in 
his paper on county management, with perticular reference to experience 
in certain North Carolina and Virginia counties; by T. B. Manny in an 
article on ‘‘Government Structure, Powers, and Problems in the New 
Rural Municipality ;” and by Arthur W. Bromage on ‘‘Functions and 
Powers of Village and Township Governments.’’ Dr. John F. Sly 
answers the question whether the separate incorporation of rural vil- 
lages is necessary and desirable by concluding that such practice ‘‘is, 
in most cases, expensive, inefficient, and oat of line with modern methods, 
and is at best an unsatisfactory alternstive to a properly integrated 
system of local government.’’ Professor H. L. Lutz and Mark Graves, 
New York state tax commissioner, consider some of the factors and con- 
ditions which contribute to the high cos: of local government and tax 
problems respectively. In the opinion of Professor Lutz, the chief causes 
of the high cost of local government are mal-administration, defective 
local governmental organizatian, an absence of effective means of expendi- 
ture planning and control, and an exaggeration of the home rule doc- 
trine. Most of the other papers deal with vzrious phases of administration 
in local areas and the relations between state and local units. Emphasis 
throughout is placed on the need for the simplification and coordination 
of local areas, the redistribution of functions, and the reorganization of 
internal governmental structure. 


One of the most knotty problems in staze government—the apportion- 
ment of state legislatures with particular reference to urban and rural 
representation—is dealt with in a report made by a special committee 
of the Board of Wayne County Superviscrs on The Michigan Plan: An 
Equitable Proposal for the Reapportionme-tt of the Michigan State Legis- 
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lature (Detroit, pp. 123). At the present time, population is the basis of 
representation in both branches of the Michigan legislature, with the re- 
sult that the body is under rural domination. Approaching the problem 
in a fair-minded way, the report does not favor a reorganization which 
would make it possible for Detroit and Wayne county to gain control, 
but proposes a plan which would provide for a proper balance of the 
various sections and interests. It is proposed that permanent single- 
member districts be set up for the selection of senators, thus giving the 
rural sections control in that branch, while the members of the lower 
house should be apportioned on the basis of population. To avoid the 
difficulties which arise in many states, it is proposed that the duty of 
making the reapportionment of the lower house after each decennial 
census be assigned to the secretary of state rather than to the legislature, 
and that it be made possible to compel this officer by mandamus to act. 
In order that the bicameral system may produce the results intended, 
it is proposed that the members of the Senate be elected for longer 
terms than members of the House, and that only one-half retire every 
two years. The proposals are based not only upon a careful investigation 
of conditions in Michigan, but also upon a study of legislative structure 
in the other states of the Union. Other valuable features of the report 
are (1) digests of the constitutional provisions of the various states 
relative to legislative structure and apportionment; (2) the complete 
texts of these provisions; and (3) charts analyzing the provisions of the. 
several state constitutions regarding legislative structure. Every teacher 
of state government should have access to this excellent report. 


Principles of Local Government Law, by W. I. Jennings, legal editor 
of the Local Government Chronicle (University of London Press, pp. 
263), is an exposition of the legal principles underlying the system of 
local government in England. Special emphasis is given to such subjects 
as the place of local government law in the general English legal system, 
the relationship between central and local authorities, the principles 
underlying the methods of obtaining new powers, and judicial control 
of local authorities. The book deals with that general part of local gov- 
ernment law having to do ‘‘with the composition and control of the 
general administrative authorities and the methods of exercising fune- ` 
tions,’’ rather than with the ‘‘special part, dealing with the specifie powers 
and duties of local authorities.” Since the book is based upon a series 
of lectures given by the author at the University of Leeds and at the Uni- 
versity of London, the approach is ‘‘definitely and deliberately aca- 
demic,” thus making the work of special value to the student of local 
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government who has not had legal trainirg. It is one of the clearest expo: 
sitions of a complicated subject that has y=t appeared. 


An example of economie and governmental planning at its best is 
found in a report of Governor LaF clletts’s special committee on land 
use and forestry entitled Forest Land wse in Wisconsin (Executive 
Office, Madison, Wis., pp. v, 156). Professor John M. Gaus’ served as 
secretary of the committee. The report describes the economic conditions 
that have resulted in Wisconsin from th3 ~emoval of its timber wealth, 
proposes a program of land utilization for the ecut-over regions, and 
outlines a plan whereby the activities o2 all of the federal, state, and 
local agencies having to do with forest end land problems may work 
in coöperation toward the solution of the problem. It is this latter phase 
of the report which will naturally prove >f greatest -value to students 
of government, because it emphasizes the importance of codrdinated 
effort on the. part of the administracive agencies of different govern- 
mental units in dealing with many of the eomplex problems of modern 
government, The survey is an outgrowth of the executive council, or 
planning committee, for the state which was appointed in 1931 under 
legislative authorization to bring together she governor and representa- 
tives of the legislature and of various basic =1dustries for ‘‘the discussion 
of state problems and policies with the hcre that a more comprehensive 
and better codrdinated knowledge of ani attack upon these problems 
might be secured’’ (see pp. 914-920 abovs . 


Special Assessments in Detroit, by Georg A. Graham (University of 
Illinois Studies in the Social Sciences, Vo: XVII, Nos. 3-4, pp. 318), is 
more than a local study. The introduction discusses such subjects as 
the uses and nature of special assessmen-s and the legal problems in- 
volved in this form of taxaticn, while th2 second chapter contains an 
interesting analysis of the relation of apezEl assessments to the taxing 
system, with special reference to the corfict between the benefit and 
ability principles. Throughout the study much attention is given also 
to the formulation and application of prnciples involved in special 
benefit and to the problems of administratpn. In fact, at least half of 
the volume is devoted to a consideration of general principles and meth- 
ods. In the opinion of the author, ‘‘the special assessment can be justi- 
fied only when special benefits are clear anc material.... The determina- 
tion of whether clear and material beneits aztually do or will exist is an 
administrative task, and is the heart of the special assessment problem.’’ 
The study was written before the recent eccnomic crisis had developed; 
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hence the author does not touch upon the effects of depression upon the 
workings of special assessments. 


At the present time, the relation of state tax systems to local tax systems 
is of special significance, not only because of the widespread movement 
toward greater centralization, but more particularly because of the fact 
that local governments during the current economic depression have found 
themselves hard pressed for revenue—a problem which has become more 
deute due to the fact that the state has taken over many of the taxes which 
were formerly a part of the local property’tax. Miss Ruth G. Hutchinson 
has considered an important phase of this problem in her careful study and 
analysis, State Administered Locally-Shared Taxes (Columbia Univer- 
sity Press, pp. 157). The most important ‘of the taxes considered are 
corporation taxes, inheritance taxes, the motor vehicle tax, income taxes, 
and forest and severance taxes. There is also a chapter on state-admin- 
istered, locally-shared taxes abroad. The study is of particular importance 
to students of government because the author has emphasized the effects 
of the increased number of locally-shared taxes on the relations between 
state and local governments and gives much attention to the devalop- 
ment of centralization in state tax administration. The relative merits . 
of locally-shared taxes and subventions are touched on. 


A large amount of useful illustrative material for courses in municipal 
government and administration regarding the problems of a small city 
is found in Luther Gulick’s Modern Government in a Colonial City 
(Jonathan Cape and Harrison Smith, pp. vii, 258), which is a survey 
of the city government and finances of Williamsburg, Virginia. This 
is especially true of Chapter I, outlining the present city government; 
Chapter II, which outlines the current problems and recommends a 
ten-year financial plan and budget; Chapter IV, dealing with tax assess- 
ments; and Chapters V and VI on debt policies. Mr. Gulick has through- 
out the study drawn upon his wide experience in making municipal 
surveys, and a most valuable feature of the book is the emphasis upon 
principles and methods of administration which are applied to the solu- 
tion of concrete problems. 


The-third volume of The Minnesota Year Book, 1982 (pp. 260), edited 
under the joint auspices of the League of Minnesota Municipalities and’ 
the Municipal Reference Bureau of the University of Minnesota, of 
which organizations Dr. Morris B, Lambie is the executive secretary and 
chief of staff, respectively, maintains the high standard of the earlier 
volumes. Although intended especially for officials-and citizens of the 
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state of Minnesota, the work contains a wealth of information and illus- 
trative data for students of state government throughout the country. 
It should also furnish a model for other states to follow. 


FOREIGN AND COMPARATITE GOVERNMENT 


Between 1678 and 1707, William Blathwayt occupied a number of 
administrative positions, the chief being 3ecretary at war, clerk of the 
council, and auditor-general of plantai cns revenues. Somewhat more 
than what we should today call a civil servant, he was nevertheless al- 
ways à subordinate; nor was he a man © xenius or personal distinction. 
But on the basis of a careful accumulaticr of information about his off- 
cial life, Dr. Gertrude Ann Jacobsen presents him as representative of 
the English administrators of his time in her recent study, William 
Blathwayt: A Late Seventeenth Centurr English Administrator (Yale 
University Press, pp. xiii, 50&). Three chasters in the voluame—those on 
Whitehall, administrative methods, and ‘‘emoluments of office’’—are 
especially illuminating to the studert cf administration. Blathwayt’s 
career fell in the crucial post-Restoratior period when the modern sys- 
tem of English government was being inaugurated, and when adminis- 
tration was passing out of the hands of a rather personal and political 
privy council into the hands of perman2ot administrative bodies and 
officers. Miss Jacobsen makes a fascinating analysis of the sifuation in 
which public offices were still looked uzon as private property which 
could be bought and sold, and yet account-rg systems, filing systems, and 
other standardized procedures were beginning to be used. She has an in- 
teresting description of the practice of taxing fees for official activities. 
—E. P. CHASE. 


Political Handbook of the World; Parlicments, Parties, and Press as 
of January 1, 1932 (Yale University Press pp. 200), edited by Walter 
H. Mallory and published under the auspices of the Council on Foreign 
Relations, is the latest issue o? an annual “olume which has become in- 
dispensable to scholars, writers, and editars concerned with current politi- 
cal affairs. The most useful features of the manual are the lists of 
political parties, with their leaders and programs, and of newspapers, 
with political affiliations and names of edicors or proprietors. The latter 
list is planned to include msinly papere that are frequently quoted 
abroad, omitting some of large circulation erd large influence locally. - 


Professor M. N. Pokrovsky’s History cf Russia: From the Earliest 
Times to the Rise of Commercial Capiżalizm (International Publishers, 
pp. xvi, 383), translated by J. D. Clarkson and M. R. M. Griffiths, in- 
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cludes considerable material on government and early methods of ad- 
ministration in its chapters on ‘‘Primitive Society,’’ ‘‘The Formation 
of the Muscovite State,” ‘“Russia of the Nobles’’ (especially the section 
which describes the decline of the ‘‘zemsky [autonomous] principle’? in 
local government and its replacement by the ‘‘prikae [bureaucratic] 
principle” (pp. 240-256), and ‘‘The Reforms of Peter,” especially the 
section on ‘‘The New Administrative Machinery’’ (pp. 289-307). 


Bolivar: A Contribution to the Study of his Political Ideas, by C. 
Parra-Perez, translated by Professor N. A. N. Cleven, of the University 
of Pittsburgh (Pittsburgh Printing Co., pp. 198), is a laudatory account 
of Bolivar’s constitutional system, diplomacy, and dictatorship, and of 
the theories which influenced and shaped his actions. The author regards 
his hero, rather than Monroe, as the originator of the idea that America 
should be freed from all Europ2an colonization and intervention. 


l 

Ernest Woods, who has spent thirteen years in India and was formerly 
principal of the Sind National College, has written an exhaustive reply 
to Miss Katherine Mayo’s Mother India, in a bulky volume of four hun- 
dred and seventy-five pages entitled An Englishman Defends Mother 
India (Ganesh and Co., Madras). Mr. Woods expresses the opinion not 
only that Miss Mayo’s book was based upon superficial observation and 
& brief acquaintance with the country, but that she also picked out the 
worst examples. The author favors dominion status for India. 


INTERNATIONAL LAW AND RELATIONS 


Henry Kittredge Norton last year made a journey round South Amer- 
ica under the auspices of the Carnegie Endowment for International 
Peace. He followed what in recent years has become the ‘‘grand tour,”’ 
visiting the capital cities of Peru, Bolivia, Chile, Argentina, Uruguay, 
and Brazil. The Coming of South America (The John Day Co., pp. 300) 
is the result. It discusses political revolution and economie depression, 
United States trade and investment, and the attitude of South American 
countries toward one another and toward the United States. The volume 
offers little that is new, by way of fact or interpretation, and much that 
has appeared in other recent books which deal with such matters: The 
author’s main thesis is that ‘‘the Latin-American generalization,” as 
he calls it—the habit in this ecuntry of lumping together all the Latin- 
American nations indiscriminately without any appreciation of the diver- 
sities in racial composition, present development, and future prospects— . 


1 Notably J. F. Normano, The Struggle for Sowth America (1931), and C. H. 
Haring, South America Looks at the United States (1928). 
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is becoming an anachronism. It has lonz been an anachronism, and the 
circumstance has often been remarked before. The past history of these 
countries in which the author feels called upon to indulge is generally 
sketchy and impressionistic, and the present ‘‘polities’’ not much better. 
The longest chapter (80 pages), devotec to the South American revolu- 
tions of 1930-1931, contains many misstatements. A more accurate story 
may be obtained from the files of the New York Times. To attribute the 
depression in the tin-mining industry of Bolivia to the slackened demand 
for canned food in the United States folowing the financial catastrophe 
of October, 1929, is picturesque at least. All of which goes to show once 
more that a single sojourn of five or six months on the southern continent 
does not warrant rushing into print as an authority on Latin-American 
affairs. The facile style and easy generalization of the professional 
journalist will recommend this book to a popular audience. It will serve 
a purpose in helping to dispel the cloud of ignorance of Latin-American 
countries which still hangs about us. Far the reader familar with the 
literature on the subject, it is negligible. The reviewer wonders why a 
somewhat inaccurate Spanish translation of the book’s title intrudes 
itself upon the title page. 


Speeches on Foreign Affairs, 1904-1914, by Sir Edward Grey, edited 
by Paul Knaplund (Harvard University Press, pp. 327), is a work which 
will be welcomed by students of international relations. Statesmen’s 
speeches are the raw material out of waich public opinion is formed, 
and their careful study is essential to am intelligent understanding of 
mass outlook. Althongh almost always adequately reported, they un- 
happily lie buried in back files of newspapers and in forbidding official 
collections, both zealously guarded by well-meaning librarians, and are, 
therefore, quite inaccessible to the average individual It is only when 
separate publication in convenient book form is arranged, as in this 
case, that general and efficient use can 3e made of them. The volume 
under consideration consists of seventeer speeches delivered before the 
House of Commons and five in various English cities, as well as two 
answers to questions given in the lower chamber, all extracted from the 
Parliamentary Debates and the Times. While brought out with Lord 
Grey’s permission, the editor enjoyed a free hand in choosing them and 
there was none of that unfortunate ‘‘correction”” by the speaker, made 
years after delivery and ofter distorting original points of view, which 
mars 80 many Continental offerings of scel a nature. The selection has 
been made with great care to cover the mcst important aspects of British 
foreign relations in the pre-war decade. Tte Entente Cordiale, the Anglo- 
Russian Convention, the Near Eastern Question, foreign trade, and naval 
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strength are the chief subjects dealt with. The famous speech of August 
8, 1914, announcing that Great Britain could not assume a position of 
unconditional neutrality because of her commitments to France, on which 
the Foreign Seeretary’s political future hinged, is In many ways the 
outstanding one of the group. The editor has shown his skill in handling 
material of this type by withdrawing almost completely from the scene. 
Save for a brief preface and pleasing introduction, Grey is a 
to speak for himself.—L. J. RAGATZ. 


Two recent additions to the ever-growing volume of literature on 
. China and international relations in the Pacific are The Capital Question 
of China, by Lionel Curtis (Macmillan, pp. xix, 322), and Problems of 
the Pacific, 1931: Proceedings of the Fourth Conference of the Institute 
of Pacific Relations, Hangchow and Shanghai, China, edited by Bruno 
Lasker (The University of Chicago Press, pp. xi, 548). The author of the 
first of these books (one who hes studied international questions with 
care) makes a valiant effort to arouse Westerners generally, and the 
British in particular, to a realization of the major importance of China 
and of the significance of the condition of China to the ‘‘whole structure 
of human society.’’ In connection with this primary purpose, the effort 
is made to explain the indifference usually shown to the subject of China. 
In addition, a summary of the historical background is given. The book 
gives a,convenient summary of all the recent events that center around 
China. The author is to be commended for adding an historical survey. 
This survey, however, should have been made longer, for China today 
can be explained only by China in the past, and of that past practically 
‘all westerners are almost completely ignorant. The author does not 
realize that the confusion in China, the inability to organize a unified, 
controlling government, is due to the fact that the mass of the people 
have yet to gain a sense of their relatedness in the huge social group 
of a nation of 400,000,000 people. Such a sense is growing everywhere in 
China, and is far more important for the solution of the China question 
than the author’s own, namely the appointment to China as British 
minister of ‘‘a public man whose estimates of the facts and-methods of 
handling the facts will convince Parliament and the public opinion it 
represents.’’ The second book is a book of reference material, containing 
the ‘‘data papers,’’ references, speeches, and discussions of the Fourth 
Conference of the Institute of Pacific Relations. The material is classified 
under five topics: Economic Relations, China’s Economie Development, 
Political Relations, China’s International Relations, and Cultural Rela- 
tions in the Pacific. A variety of opinions and of evidence regarding the 
points discussed is presented which forms a valuable experiment in the 
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discussion or conference method by which our world is gaining a better 
understanding of itself as its thoughts eddy about a major problem 
vortex in human relations, It is significart that this particular conference 
could be held at the very time when th action of Japanese militarists 
in Manchuria was creating 4 radical patriotic response in China.. The 
Conference demonstrated that the leadmg minds of China and Japan 
are concerned about solving their problem in terms of mutual welfare. 
The section on Cultural Relations is af particular interest, since cultural 
contacts and exchanges mean a common cultural background for the 
world of tomorrow.—L. C. PORTER. 


In the form of a debate between Dr. Reymond L. Buell, in the affirma- 
tive, and Professor John Dewey, in the negative, the main issues of a 
most complex problem are dealt witn in a small booklet entitled Are 
Sanctions Necessary to International Organization?, published by the: 
Foreign Policy Association (pp. 89). Both sides find proof of their case 
in the recent Japanese venture in Manchuria and Shanghai. Mr. Buell 
effectively argues down the stock ‘‘no-sanctions’’ contentions; he points 
out the weakness of ineffective substitutes for coercive sanctions, espe- 
cially the inadequacy of ‘‘moral pressure’’ and ‘‘non-recognition;’’ and 
he supports the view that ‘‘just as force is a necessary corollary to law 
in domestic society, so force must become g necessary part of any interna- 
tional machinery for the prevention: of war, if this machinery is to 
achieve its end.’’ It is an orderly and persuasive argument, well bolstered 
by some of the most obvious lessons of history. Professor Dewey rambles 
over a vast field in his attempt to show tLat the use of sanctions is both 
impracticable and undesirable; impracticale, because he does not believe 
in the deterrent effect of either economic or military sanctions, since it 
is difficult to determine in a given care the aggressor; undesirable, 
because international sanctions to him smack of war on a grander 
scale than ever. His remedy for the present anarchy of international 
relations is moral pressure, expressed in & general adoption of the non- 
recognition policy of Mr. Stimson’s note of January 7, 1932, and sup- 
ported by public opinion. Coneretely, he suggests that adherence of the 
United States to the World Court would aid i in the enlightenment of publie 
opinion and unification of the moral judgrrent of the world. Fortunately, 
both sides are nearly wholly right anc reciprocally admit it. Mr. Buell 
concedes that organization of coercive sarctions is for the moment im- 
practicable but that the fact is irrelevart ; Professor Dewey concedes that 
‘“peace-sanctions,’’ pressure short of force, are really necessary after all. 
A prerequisite of the debate should have been a definition of ‘‘sanctions’’ 
agreed upon in advance.—A. E. HINDMARSH. 
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The study presented in Bryan and World Peace, by Merle Eugene 
Curti (Smith College Studies in History, Vol. XVI, Nos. 3-4, pp. 111- 
262),.is one of absorbing interest. It seems to be thoroughly and care- 
fully done, and it covers, in systematic fashion, Bryan’s initial personality 
and ideology, his attitude toward the war with Spain and the Treaty of 
Paris, his peace treaties of 1913-1915, and finally his attitude toward 
the war with Germany and the Treaty of Versailles. The book is well 
documented and well written. The writer does not, however, appear to 
have adopted any standard by which to evaluate Bryan. To the observer, 
Bryan seems to have been either a saint and a sage or a knave and a 
fool; perhaps the elements were so mixed in him that he must be said 
to have been something of all four, and the author’s course is not only 
the wisest but the only one which the student can safely adopt, even 
if it does seem to leave him with a confused impression.—P. B. POTTER. 


The pamphlet, Conflict in the far Hast, by the Staff of the American 
Council, Institute of Pacific Relations (pp. 47), contains an analysis of 
the Sino-Japanese conflict, with emphasis upon the bases of American 
interest, the course of events in the controversy, its underlying causes, 
the action of the League and the United States, and proposed forms of 
remedial treatment. In spite of traces of that type of smartness which 
produces ‘error and not truth, e.g., second paragraph on page 42, the 
presentation is concise, systematic, and sound. 


Die Grundbuchfihigkett des Volkerbundes, by Dr. Max Schröder (Dr. 
Walther Rothschild, Berlin, pp. xiv, 84), presents a scholarly study of 
the legal liabilities and rights of the League of Nations as a juristic per- 
son, and its relation to private law, especially in its capacity as a prop- 
erty-holder. š 


Egidio Reale, an Italian lawyer, who practices before the Italian 
Court of Cassation, has written a study of the arbitration of the Alabama 
claims under the title: Le Règlement Judiciaire du Conflict de l Alabama 
(Librairie Payot and Cie, Lausanne, pp. 141). 


The University of Chicago Press has published for the American 
Council of the Institute of Pacific Relations An Introductory Syllabus on 
Far Eastern Diplomacy (pp. 40), compiled by Harold S. Quigley, and 
_ intended as a tool for teachers in school and college. 


| POLITICAL THEORY AND MISCELLANEOUS 


Sir Josiah Stamp, author of The Financial Aftermath of War (Scrib- 
ner’s, pp. 149), has played a large part in formulating and administering 
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the war and post-war fiscal system of Great Britain, and by virtue of 
his contributions to the Dawes Plan he helped give the world temporary 
relief from the vexatious problem of reparations. This volume is a series 
of lectures which Sir Josiah delivered to ‘hs general publie and to stu- 
dents without any economic knowledge, giving them the opportunity to 
grasp the essentials of many of the vital economic problems that have 
harrassed the world in the last fifteen years. He goes beyond the A B C 
of such difficult problems as the capital levy, the processes of inflation 
and deflation, and capacity to pay; and yet all is presented in a manner 
so concise and lucid that the uninitiated stucents must have found their 
economics Jess puzzling than many of their simple algebraic equations. 
Even trained economists can profit from a reading of this book. Who 
has summed up the problem of reparations more tersely and more 
effectively than Stamp? “‘The whole history of reparations has been a 
fight by the politicians to get paid, and a fight by the industrialists to - 
prevent themselves being paid.” Or consider his conclusions concerning 
the capital levy: ‘‘At the same time, we are bound to see that if a levy 
could have been imposed when prices were at their highest, if it could 
have been valued and collected quickly before prices fell, and if it 
could have been applied to the repayment of debt, without causing a col- 
lapse of credit—if these several things could have been dane, then it 
would have been an excellent thing to pay off the debt while prices were 
high, and thus save the increasing burden as prices fell, But the technical 
difficulties were too great, and time was of the essence of the contract, 
while the movement of prices was exceedingly rapid.’’—S. E. HARRIS. 


Gold and Monetary Stabilizatton (The University of Chicago Press, pp. 
xiv, 174) consists of four lectures delivered at the University of Chicago 
under the Harris Foundation, together with a final paper contributed by 
Professor John H. Williams, of Harvard Univzrsity. The volume is edited 
by Professor Quincy Wright. In the first aadress on International Aspects 
of the Gold Standard, Professor Jacob Viner traces the tortuous course 
of the gold standard in England before the war and asserts that con- 
stant management was required for its operation. The outcome of the gold 
standard since the war remains uncertain. In fact, the time is ripe 
for a cautious attempt to stabilize the price level on a managed currency 
basis. Dr. Gottfried Harberler treats the imadequacy of the various 
‘‘monetary theories’’ of the business cycle and stresses the maladjust- 
ment of income as applied in the varying processes of . production. 
Professor H. Parker Willis criticises the Federal Reserve poliey of the 
past few years and holds that its results have ‘‘usually been injurious 
because of their influence upon the redistribution of gold reserve.’’ Dr. 
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Lionel D. Edie believes that the world will return to a gold basis of 
exchange provided that the United States will so alter the Federal 
Reserve mechanism as to protect the dollar from ‘‘irrational excesses.’’ 
Professor Williams maintains that while we should not abandon gold as 
a standard, we must have credit control by management. There must 
be closer coöperation of central banks, probably through management of 
a supernational character.—T, RB. SNAVELY. 


Some recent books and pamphlets on economies which touch on sub- 
jects of more than passing significance for students of government, but 
of which space permits only brief mention, are (1) a scholarly work on 
American Economic Thought in the Seventeenth Century, by E. A. J. 
Johnson (P. S. King and Son, London, pp. xi, 292), which contains 
interesting chapters on ‘‘The Condemnation of Communism’’ in the 
utterances of such men as John Winthrop, Bradford, Cotton, and Roger 
Williams, and on ‘‘The Support of Government’’; (2) The Netherlands 
and the World War (pp. x, 226), which is volume four of the Studies - 
in the War History of a Neutral published by the Yale University 
Press for the Carnegie Endowment for International Peace, and con- 
taining an analysis of ‘‘The Effect of the War upon Banking and Cur- 
rency,” by Dr. Q. Vissering and D. J. W. Holstijn, and ‘‘ War Finances 
in the Netherlands, 1918-1922: The Costs of the War,” by Dr. H. W. ©. 
Bordewyk; (3) a 1931 supplement to D. P. Locklin’s Railroad Regulation 
Since 1920 (McGraw-Hill Book Co., pp. 81), dealing with the decisions 
of the Supreme Court in the O’Fallon and Ann Arbor Railroad cases, 
and the final plan of railroad consolidation promulgated by the com- 
mission; (4) The Federal Anti-Trust Law, by Charles W. Dunn (Colum- 
bia University Press, pp. 45), containing two lectures delivered at 
Columbia University in which the author concludes that the Sherman 
Anti-Trust. the Federal Trade Commission, and the Clayton acts are 
“in harmony with the traditional legislative policy of a free govern- 
ment,’ since they leave business ‘‘free to develop and take care of 
itself’? by forbidding unfair methods of competition; and (5) Die 
Ursachen der Krise, by Felix Somary (J. C. B. Mohr, Ttibingen, pp. 
122), containing a dozen more or less popular articles on the causes of 
the present world-wide economie crisis from the German point of view. 


The Commerce Clearing House Incorporated, of Chicago, has published 
a useful compilation of Federal and State Tax Systems (pp. 145), pre- 
pared by M. S. Howard under the direction of the New York state tax 
commission. The handbook contains charts analyzing in detail the tax 
systems of the federal government and of each of the forty-eight states; 
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charts of the tax systems of seventeen voreign countries, with special 
reference to jurisdictions that have aizempted to market large bond 
issues; and tables indicating the status of certain kinds of taxes in the 
various states, such as bank taxes, chain store taxation, income taxes, 
inheritance taxes, motor vehicle fees, gascline taxes, sales taxes, property 
taxes, etc. There is also a chart describirg the organization of state tax 
commissions, and tables showing the tax 22llections in the several states 
for 1930. Each chart has been prepared by the person or organization 
most familiar with the state’s tax syst2m or with the special type of tax 
under consideration. The handbook is pub_izhed in loose-leaf form, and it 
is proposed not only to keep it up to dsta but to expand its scope by 
including condensed histories of taxation in the more important jurisdic- 
tions, charts of the tax systems which leadime authorities think we should 
have, a model state and local tax system, = summary of the principles of 
taxation, and other important data. This Landbook is especially timely 
and should serve a most useful purpose. 


The Decline of the I.W.W., by John 8. Gambs, is published by the 
Columbia University Press (pp. 268). This account treats af the factors 
which since 1917 have changed the orgariation from the active and 
articulate industrial union it was to the inrccuous band it is. ‘‘ Members 
with constructive suggestions for change end adaption to post-war con- 
ditions are not encouraged to express their cpinions. Inflexible, dogmatic, 
fatalistic—that is the I.W.W. today. Unless the organization changes, 
it may not survive at all.’’ Of particular interest are the chapters dis- 
cussing the relations of the 1.W.W. with Communism, with the American 
labor movement, and with the public generaly. The reader obtains the 
impression that Mr. Gambs writes from a elose knowledge of I.W.W. 
literature and direct contact with those in tha movement. 


Recent books dealing with rural life and :ts problems include Prin- 
ciples of Rural Economics, by T. N. Carve? (Ginn and Co. pp. xxiv, 
401); The Rural Community by Dwight And=2-son (Ginn and Co., pp. ix, 
723), which contains much useful sociological background fcr students 
of local government, especially in the parts on political organization, 
social institutions and social control, and tke modern agricultural vil- 
lage; and The Awakening Community, by Mery Mims, with an introduc- 
tion by Charles W. Pipkin, of Louisiana Stefe University (Macmillan, 
pp. xxvii, 278), in which the author tells of ecmmunity work which has 
been done in various Louisiana villages and gives outlines of concrete 
programmes. 


976 ` ‘THE AMERICAN POLITICAL SCIENCE REVIEW 


A revised edition of A Guide to the Study of Medieval History, by L. J. 
Paetow (F. S. Crofts and Co., pp. xvii, 643), contains numerous ref- 
érences to constitutional history and also useful bibliographical material 
on canon and Roman law and on political thought. References on the 
latter subject are classified under such headings as conceptions of the - 
_natute of law and of the.relation of law to the state; medieval ideas of 
sovereignty ; ideas of the relation of temporal and spiritual power; ideas 
of a world state; political theories of St. Augustine, John of Salisbury, 

St. Thomas Aquinas, Dante, etc. This section was Prepares by John 
Dickinson, 


Ana Gorovtseff, formerly of the University of Perm, in Russia, 
has issued the first part of his Etudes de Principiologie du Droit (E. de 
Boecard, Paris, pp. 98), wot deals with. ue various theories as to the 
purpose of the law. 
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Palestine. Jewish Palestine. J. R. Marcus. Open Court. July, 1932. 
Persia. Persia at the crossroads. Sir Thomas Comyn-Plaitt. Nine. Cent. July, 1932. 
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WILLIAM OF OCCAM AND THE HIGHER LAW* 


MAX A. SHEPAR 23 
Harvard Universit 


William of Occam has fittingly beer called the ‘‘most subtle 
doctor of the Middle Ages.’’ Despite thE fact, or perhaps because 
of it, the vast political writings’ of ths famous fourteenth-cen- 
tury scholastic have been surprisingly neglected by modern stu- 
dents, particularly in England and the United States. It is com- 
monly agreed: that among general ph= osophers of the Middle 
Ages this ‘‘second founder of nominal sm’’ is surpassed by St. 
Thomas Aquinas alone. Surely, there-2re, the presumption is 
reascnable that the encyclopedic mass +f Occam’s political writ- 
ings conceals many ‘‘diamonds in the reugh,’’ only awaiting dis- 
covery. The preseut writer hopes that ze may throw some light 
on certain important problems discussed by Occam, especially 
that most significant one of a ‘‘higher” or fundamental law, 

An impression seems prevalent in mmy quarters that Occam 
obtained most of his political ideas-frcm his famous contempo- 
rary, Marsiglio of Padua, who has esablished himself among 
modern students as the really great pol tical genius of his times. 
Without detracting from Marsiglio’s well-deserved fame, we are 
quite unable to accept this view. On the c-ntrary, Occam, as might 
be expected of such a great general phi osopher, can stand upon 
his own feet, and his political theory ir many respects exhibits 
characteristics' entirely independent of zny Marsiglian influence. 


* A eoncluding installment of this article will app=ar in the February issue. 

1 They cover about 900 folio pages in Goldast’s mfonarchiae, Vol. II, and are ex: 
ceeded Dy those of no other medieval political writer, unless it be St. Thomas Aquinas. 
Other political works published since Goldast consid-rab:y increase this amount. See 
Bcñolz, Unbekannte Kirchenpolitisoha Streitsoh-ifter (Rome, 1911), Vol I, pp. 141- 
189; VcL IL, pp. 392-480. 
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Riezler’s hypothesis of a mutual interaction between the two is 
probably correct.” 

Nor is the allegation tenable that Occam’s writings are 80: 
diffuse, obscure, and self-contradictory that his own opinion on 
important questions can never be ascertained satisfactorily.’ It 
is true that Occam habitually presents all sides of the questions 
he discusses, and in certain instances specifically disclaims any 
‘intention of setting forth his own views.‘ But a careful analysis 
of Occam’s actual words will usually reveal his meaning and the 
position which he occupied on the questions under debate. With 
respect to the idea of the higher law, there is a body of remark- 
ably clear and self-consistent doctrine which can justly be desig- $ 





nated as Occam’s own. Indeed, by the aid of his sound, if often 
tedious, dialectical mezhod, Occam attained a synthetic grasp, a 
profundity, and an originality equaled by few, if any, other writ- 
ers of the Middle Ages. It is high time that his piercing intellect 
receive due recognition. 

If we are to concentrate our attention on Occam? s theory of.a 
higher law, the first question naturally is: What do we mean by 
‘higher law’’? For the purposes of this discussion, the term may 
be defined as those rules of social conduct conceived of as limiting 
determinate authority and.as laying down the conditions under 
which such authority must be exercised. It is ‘‘higher’’ because 
itis above the legal rules emanating from such political authority. 
' Determinate political authority is public-legal control exercised 
by a clearly recognizable, definte man or body of men. John 
Austin’s sovereign 1s, by this definition, a ‘‘determinate political 
authority.’? The higher law thus becomes those rules, springing 
in large part from a source or sources distinct from such sover- 
eign or other definite political authority, which limit its juris- 
diction. In Jobn Dickmson’s phrase, the higher law is the ‘‘law 
behind law,” the law behind the rules laid down by any definite, 
tangible center or complex of governmental control. The vast, 

3 Sigmund Riezler, Die Literarischen Widersacher der Päpste, p. 274. 

? Seo W. A. Dunning, Political Theories, Anotent and Medieval, p. 245; Paul Janet, 
Histoire de la Science Politique, Vol. I, pp. 485-595; and B. L. Poole, Illustrations of 
the History of Medieval Learning and Thought, p. 244. 


1 Of. Octo Quaestiones, Book VIII, ch. 5, printed in Melchior Goldast’s Monarohtae 
(Frankfurt, 1668), Vol. II, p. 398. Hereafter, Goldast, VoL II, will be cited simply 


by pages. 
t See John Dickinson, ‘‘The Law Behind Law,’’ 29 Columbia Law Review, 113-146 
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amorphous populace, the ‘‘people’: or “society,” is not a de- 
terrainate political authority. On the cther hand, any identifiable 
center of public-legal control, such as emperor, pope, king, feudal 
lord, ‘municipality, general council, omganized estates, or other 
legislative body, acting as or for the people, falls within this 
category. Custom, if it is conceived of as limiting all determinate 
polizical authority, ‘‘natural law,’’ ard‘‘divine law?’ are ordinar- 
ily Higher law. Statutes or decrees, on the other hand, are gener- 
ally civil, or lower, law. We propose, zhen, to consider Occam’s 
theory of the relation of determinate political authority and the 
law it lays down to the higher law. This will inevitably involve a 
careful investigation of the nature, sources, and branches of the 
highar law, as well as the question of whether it really is law or 
merely ‘‘morality.’’ Finally, also, the problem of sanctions in 
Occam’s theory must be faced. How Zar must men obey rules 
violating higher law? Can any machinery be invoked against a 
recalcitrant ruler or ruling body? Surly no more fundamental 
political or legal problem could occupy the minds of medieval 
thinkers, and none has more far-reacking implications for the 
history of political thought or for mocern constitutional doctrine. 

Occam does not, of course, nicely labe. and catalogue his theory 
of higher law as such. It must never be forgotten that his writ- 
ings are primarily ‘‘tracts for the times,” polemics written to 
defend the Emperor Lewis of Bavaria against his arch-antago- 
nist Pope John XXII (circa 1330). Ocsam focuses attention upon 
the extent and limits of papal power and its relation to temporal 
authority. However, he drops many imcidental, though highly 
important, remarks concerning the latter, so that we can piece 
together a quite systematic theory corcerning it also in relation- 
ship to higher law.® In this period, the Papacy is indeed as po- 
litically important as the Empire or national kingdoms. Many 
disputes involved secular control exercised or claimed by the 


and 285-319. Dickinson does not believe it advisable ar correct to designate ‘‘higher 
law?’ as real law today, although he admits that it was law in the Middle Ages. See 
his Administratwe Justice and the Supremacy of Low in the United States, p. 84. 
The present writer agrees completely as far as the Middle Ages are conearned. 

Many readers will perhaps be surprised to decver that Oecam, though called 
upon to defend the Emperor with the ‘‘pen, instead of the sword,’’ no more en- 
visaged an absolute and unlimited imperial power shen a papal one. 
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Pope; moreover, discussions of the nature and limits of his purely ` 
spiritual powers and of his relation to the church councils furnish 
instructive analogies, applicable a mutandis to the tem- 
poral authorities. 

For Occam, as for most of the great medieval thinkers, all laws, 
jurisdictions, and authorities come from God in the same sense 
in which the Apostle Paul spoke when he said that ‘‘there is no 
power except from God.’ Occam would, however, have been the 
first to recognize that this settles few problems. In any question 
of conflicting laws or authorities, we need to know what law or 
set of laws takes precedence, what precepts come most directly 
_ from God. In the elaborate feudal hierarchy in which Occam lived, 
the burning questions obviously turn upon this matter of media- 
tion. The laws coming immediately from God must take prece- 
dence over those coming only mediately from him. 

Occam designates those rules coming most directly from divine 
revelation, without the intervention of any human will, as divine 
law, lex divina, or lex Det. Such law relates primarily, if not ex- 
clusively, to spiritual matters and overrules any contrary human 
law, no matter by whom promulgated.® If, for example, a king, 
or other authority, should order the worship of Mohammed or the 
observance of the laws of the Jews, his subjects would never be. 
excused from their sin if they obeyed. Everyone capable of reason 
is expected to know that divine law stands over mortal law.® No 
mortal can command obedience in subversion of divine law, 
which includes the lex Christiana, or evangelical law,“ the law 
contained in the Holy Scriptures’? and the law ordained by 
Christ. Under divine law, the Pope has the power of intervening 
in temporal matters when subversion of the Christian faith is 
threatened. Occam qualifies this papal prerogative, however, very 
strictly. It may not be exercised regularly and directly, but only 
in exceptional cases and in special circumstances, and when all 
lay authorities fail to perform their duties. Although divine law 
is immutable, Occam hints in one place that it may not all be 


T Opus Nonaginta Dierum, eh. 88. p. 1146. 
* Dhalogus, Part ILL, Tractatus IT, Liber II, ch. 4, p. 904. 


* Dial., Part I, Liber VI, ch. 47. » Ibid. 
4 Tbid., I, VI, 47, p. 61. 2 Thid., I, VI, 100, p. 630. 
3 Tbid., IL, I, I, 16, p. 786. 4 Thid., ' 
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eternal; some provisions were proxtlgated only for the benefit 
of bygone ages and have lost their significance today." 

-Next to divine law comes natural law. This contains provisions 
conceived of as immutable and birding on every human authority 
and individual. Unlike divine law, 15 does not come through spe- 
cial revelation, but is implanted by God in all men’s hearts so 
that ‘‘he who runs may read.” We œnstantly find tus naturale 
anc. ratio naturalis linked together, vhich shows us that Occam 
held to the time-honored ancient anc. medieval tradition of eter- 
nal, immutable principles of nature, discoverable by the use of 
reason.” Gierke regards Occam as a member of that school which 
saw the essence of natural law in wl rather than reason, and 
which identified it with the divine eommand or will. In this re- 
spest he contrasts him with Aquinas whom he considers much 

more inclined to emphasize the reasor immanent in the Being of 
God as the source of the law of nattre. According to Gierke, Oc- 
cam’s views proceed from pure ncminalism, Aquinas’ from 
rea_ism.** He does not, however, cite ary supporting passage from 
the author for his interpretation, Our own conclusion is that no 
really essential difference exists between Occam and Aquinas on 
this point, and that it is on the wkol erroneous to extend the 
nominalistic-realistic schism to embraze their respective theories 
of natural law." To be sure, Occam Lnked up natural law with 

*Tbid., ILI, I, IX, 20, p. 808. * Ibid. L VI, 62, p. 568. 

1 Political Theortes of the Middle Ages (Mettend trans.), pp. 172-173, note 256. 

% -ndeed, the general similarity of their two teries of natural law is quite notice- 
able and remarkable. Occam borrowed a great dal from Aquinas and must thank 
the master for many of his underlying ideas about and classifications of law. Aquinas 
furnished the. general lines within which Oceam. aad indeed all his successors, moved. 
How far Occam was from a mere plagiarist, hcreer, will become evident to anyone 
who makes even the most superficial examinatior o` their writings. In countless places 
Occam refines and subtly develops ideas present, 17 at all, only in the most rudimen- 
tary form in the master. His ever-awe-inspiring ab-lity to draw acute distinctions well 
merits for him the title of subtilismus doctor, exc his synthetic grasp is second only 
to Aquinas’, Perhaps Occam’s greeter stress on Ee fus gentium, as a legal category 
whick did allow for particularistie variations frer ideal norms, is some evidence of 
his nominalistic bias. But the point cannot be push-d very far. Occam also emphasized 
the ideal end immutable elements of natural law, while, on the other hand, Aquinas 
was too great a thinker not to realize the impo-tence of fus gentium as a means of 
adapting ideal norms to practical circumstances. The similarity of the two theories, 
their oneness on many critical points, deserve, ir our ‘opinion, much greater stress 
than their differences. This is but another and scricing testimonial to the widespread, 
deeply rooted, and unwavering medieval belief in =nd consciousness of a higher law 
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God, as he did all law, directly or indirectly, mediately or imme- 
diately. But so did Aquinas, and so did all the other great medi- 
eval thinkers. The evidence goes to show that he had a clear 
distinction in mind between divine law and natural law and that, 
when he did link the two together, he characterized both types 
of law as ‘‘right reason’? rather than ‘‘divine wilL’’* The dis- 
tinction which Occam himself drew is that natural law, together 
with positive human law, regulates the temporal affairs of men 
without the interposition of any divine revelation; whereas spir- 
itual matters are controlled to a considerable extent by such 
revelation” or by divine law in its strictest sense. 

Unmistakably, Occam regards all inferior human laws as sub- 
ject to correction and rejection by natural law, just as much as 
by divine law. ‘‘No just positive law can be contrary to natural 
law.’ Nor is it correct to interpret this as a merely moral obli- 
gation, without legal significance or binding force. The higher 
law is quite as much law as the lower positive law, indeed more 
so, just because it is ‘‘higher,’’ and any conflicting lower law is 
no law at all. This is made plain in unequivocal language. To be 
sure, no one can disobey laws laid down by superior authority 
at will (ad libitum), but such disobedience is not only justified, . 
but indicated as a duty, if lex superior or ratio evidens can be : 
shown to be on the side of him who disobeys. ‘‘And the reason 
of this is because there can be no law which is openly repugnant 
to superior law or to reason, whence any civil law whatsoever 
which is repugnant to divine law or obvious reason is not law, 
and in the same manner the words of canon or civil law, in case 
they are repugnant to divine law, i.e., Holy Scriptures, or to right 
above all human persons and authorities, a veritable ‘‘law behind law.’’ Here were 
two philosophers standing at tke opposite poles of realism and nominalism in their 
general philosophies and their Welicnechawungen, yet agreed in their fundamental 
presuppositions concerning natiral and divine law. It would appear that Occam, 
despite his radical nominaliam, could not divorce himself from the. ingrained legal 
thinking of centuries, as summed up in the Summa Theologica of Aquinas. Without 
in any way disparaging the former’s tremendous contributions, immense ability, and 
marvelous keenness, we cannot-help feeling that Aquinas was the more consistent and 
that his realism (or in modern terminology, idealism) is a truer philosophical ex- 
pression of the legal ideas which both men held in common than Occam’s nominalism. 


This only makes the extreme importance, fixity, and intensity of medieval higher-law 
notions the more evident. 


2 Dial, I, VI, 47, p. 551. * Ibid., IC, II, II, 4, p. 904. 
# Ibid, I, VE, 100, p. 629. : | 
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reason, are not to be observed.” Al human authority, not ex- 
cepting emperor and pope, is limited as a matter of course by the 
higher natural law.* This is indeed a self-evident proposition and 
the “oundation stone of Occam’s who_e system. No human power 
can break unbreakable natural law. Sach a possibility does not 
enter his mind. 

Taese statements, though forceful and clear-cut, do not exhibit 
any great originality. It is in connecti52 with the further elabora- 
tion of the subject that we first encourter Occam’s subtle ability 
to draw fine distinctions which mark tal differences, and which 
he made because he recognized so profoundly the unending com- 
plexity of human affairs and the necessity of adapting theories 
to fiż the practical conditions of the tires. He distinguishes three 
senses in which we may use the term *‘natural law,’’ and these 
we must keep clearly in mind if we are to understand Occam. 
In the first sense, natural law is ‘‘that which conforms to natural 
reason, which in no case fails.” He has, and we have, thus far 
beer using the phrase in this sense, <r emphasizing the binding. 
character of natural law as against al human and subordinate 
authority. In the second sense, natural law is a purely ideal con- . 
cept. ‘It is that which must be observed by those who employ 
natural equity alone, without any Liman custom or constitu- 
tion.’’* No people today really lives by natural equity alone. 
Since the fall of man, or as a result of original sin—in other 
words, since man is not perfect—we zan only expect at most a 
distant approximation to it. Taken =r this second sense, there- 
fore, natural law has a directive or normative force only, not a 
binding one. We can call it law only in the case of an ideally per- 
fect community. These two categories correspond to distinctions 
laid down by St. Thomas Aquinas between the immutable and 
mutable parts of natural law, between the unchangeable prin- 
ciples and the directive demonstrations of that law,” although 
Occam worked out the theory in muck more detail. Natural law 
in the first sense is immutable, in the cond, changeable, although 
the change should be as slight as is c>3sistent with actual condi- 

# Tbid., I, VI, 100, p. 630. | 

» For the Emperor, cf. Dial., IO, IT, II, 26, >. 922-3; and for the Pope, Ibid., 
TH, I, I, 98, pp. 891-2, and Ooto Quaestiones I, ch 2, p. 315. 

# Mal, OI, I, I, 10, p. 878.. 

* Summa Theologica, Part IT, Vol. I, Qu. 94, £xts. 5-6. 
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tions and needs. As examples of natural law in the first sense, 
Occam. gives us the rules that ‘‘thou shalt not commit adultery,?? 
“shalt not lie,” and the like.” ‘‘Thou shalt not worship a foreign 
god’? is also included in this category.” The two leading rules of 
natural law in the second sense are ‘‘property is common to all”? 
and ‘‘all men are free,’’ about both of which we shall have some- 
thing to say later. The practical importance of the rule against 
adultery or ‘‘breaking the marriage vow’’ can be seen from Oc- 
cam’s specific illustration.” Questions of adultery and matrimony 
pertain to secular jurisdiction as far as natural law is concerned 
and to ecclesiastical as far as divine law is involved. Since natural 

‘law does not forbid a man to have several wives (and it upholds 
-~ the sanctity of the vow), it follows that no secular ruler can pun- 
ish polygamy as adultery. The ecclesiastical judge may, however, 
punish it with severe penalties because polygamy is a crime 
against divine law.” Here we have a clear and concrete example 
of the binding force of natural law upon a secular ruler, as well 
as further evidence of a distinction between divine and natural 
law. 

Occam’s peculiar genius comes most clearly to the fore in his 
treatment of natural law taken in the third sense, or jus gentium, 
a category which had caused Aquinas a considerable amount of 
difficulty. We have seen that natural law in the second sense, as 
a normative principle of natural equity, is not immutable; that 
it is possible to ‘‘establish that something be done contrary to 
that law.” Now, in the third sense, natural law includes those 
deviations from pure natural law in the second sense, and this is 
jus gentium, together with other human law. ‘‘In the third sense, 
natural law is called that which is derived from the jus gentium 
or from any human act by evident reason, unless by the consent 
of all who are interested the contrary is established; this may be 
called natural law by supposition.’ As a matter of fact, we have 
really moved a long way from pure natural law in making this 

* Dial., III, I, II, 6, p. 932. 

# Thid., III, II, I, 10, p. 878; ef. above note 9. | 

™ Cf. Dorner, ‘‘Das Verhalinis von Kirche und Staat nach Occam,’’ Theologische 
‘Studien, 1885 (1-2), the best treatment of Occam’s political theory of whieh we are 
cognizant. 

» Dial, III, I, IL, 16, p. 915. » Jbid., II, I, III, 6, p. 933. 

# Ibid. Occam’s great debt to Aquinas will be obvious to anyone who reads the 
Summa Theologica, IT, I, Qu. 94, art. 5. 
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Jump to jus gentium and to other haman law, and Occam knows 
it. He really regards jus gentiwm mith more as human law than 
as natural law. In a most important and original passage, he tells 
us that we must distinguish betweem human laws of which ‘‘cer- 
tain ones are laws of emperors and other persons and of par- 
ticular communities subjected to the Emperor; these laws may be 
called civil laws; certain are in a sense proper to the entire com- 
munity of mortals, which seem to pertain to the jus gentium, 
which in a sense is natural and in a sense human or positive.’’ 
This jus gentium, or ‘‘higher humen law,” clearly binds the 
Emperor and is above all civil law cr enacted law. 

The Emperor is never bound of necessiz7, even if it is proper for him 
to live, by his own laws, provided those laws are kept which pertain to, 
the jus gentium, for the reason that all mations (gentes) and especially 
all rational people use such law, just a3 the Emperor is bound to the 
same, Whence generally he is not permi-ted to prohibit occupation of 
land, wars, captivities, servitude . . . anid other things which seem to 
persain to jus gentium.*? 

One can see from this that Occam was an eminently practical 
person. Recognizing that he confrorted a ‘‘condition, and not a 
theory,’’ he refused to confine the diseussion of higher-law limits 
on authority to ideal principles of pure equity. In a rough and 
imperfect world we can still retain ixportant limits on imperial, 
or other determinate, political autho-ity and yet meet the facts 
of life halfway. Jus gentium is the nearest approach to ideal 
justice attainable, ‘‘taking men as the7 are and not as they should 
be.f? It contains principles which arə in general to be obeyed by . 
all rulers and subjects. They can, howzver, be modified by human 
beings, under exceptional circumstances, since jus gentium is 
. human law. Jus gentium i3 always subject to modification by the 
consent of all mortals who can.estatlish the contrary as law.” 
Even the Emperor can break jus geærium himself in exceptional 
cas2s, when the common good deménds it, but it must be par- 
ticularly noted that Occam hedges this authority in on all sides.™ 
The criteria of the common good or 0? the general utility always 
here condition the exercise of imper-el power. These points will 

" Dial., III, II, IL, 28, p. 924. 

* Tbid. This is a theoretical statement of the famous medieval principle of ‘‘ quod 
omnes tangit ab omnibus epprobetur.’’ See also -bid., IO, IX, WI, 12, p. 942, Note 


that the ‘‘eonsent of all mortals’’ is not a deterrmnate political authority. 
* Jus gentium is never fully to be abrogated. Taid., II, IL ITI, 12, p. 943. 
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become much clearer when we observe them later in their con- 
crete content. 

We have seen that Occam feels that natural law, taken in its 
first sense, does not afford sufficient restraint on the Emperor or 
king, and, on the other hand, is too practical to give the ideal 
principles of natural equity more than directive force as against 
them. Therefore, he interposes higher human law as a further 
limit, following pure natural law respectfully, though at a dis- 
tance. Jus gentium, he says, was introduced through human addi- 
tion, after original sin or the fall of man.* We must be quite clear 
as to what Occam meant by these words. 

Although original sin was to the medievalist a burning reality, 
_ the words translated into modern language mean that modifica- 
tions in pure natural law have to be made because of the actual 
conditions of the times and the imperfect character of human 
nature. Ideals must compromise with practical realities if any 
progress is to be made toward their realization. ‘‘A leader must 
be out in front, but not too far.’’ This does not make jus gentium 
inequitable or unjust. On the contrary, it is human nature (man’s 
. *‘ginful’’ character) or practical circumstances that are respon- 
sible for the inequity or injustice, not the legal rules which are 
adapted to do everything possible to minimize injustice, to ap- 
proximate ideal equity, and to promote the general welfare in an 
imperfect world. As Occam puts it: 

The custom (consuetudo) of the tus gentium is to that natural 
equity which existed in the state of innocence, and indeed to that natural 
equity which ought to exist between men following reason in all things. 
To the natural equity which exists among men prone to dissension and 
acting badly, that custom is not contrary; and thus the contradiction is 
according to nature, and not according to human morals, because such 
custom is not iniquitous or evil.*" : 

In this sense, Occam was right in calling jus gentium natural. 
To be sure (and perhaps here his fundamental philosophical 
nominalism gives the key to his attitude), he saw the impossi- 
bility of extolling as a reality a set of ideal norms having no rela- 
tion to the facts. But he could not fail to note, as one great fact, 
that men are constantly striving to approximate justice no mat- 


5 Opus Nonaginta Dierum, eh. 92, p. 1150. 
» Here meaning the ideal state of things. 
* Ibig. 
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ter how imperfect the realization.® Or, to sum it up in the admir- 
ab_e synthetic phrase of the great German jurist, Rudolf Stamm- 
ler, he recognizes a ‘‘natural law with variable content.’ 

As we shall see later in more detail, private property rights 
are ordinarily subsumed under the jus gentium. By bringing such 
rights as these under this law, Occam, as far back as the four- 
teenth century, anticipated the modern critics of the natural- 
rights school, They quite properly point the finger of scorn at 
men like Locke for maintaining the inviolability of private prop- 
erty as a principle of immutable natural law, as a natural-legal 
right of the individual anterior tc all society. The rights which 
Oczam recognized under the jus gentium are not immutable, in- 
viclable natural rights. They are rights, which, though generally 
invariable, can be adapted to caanging circumstances, can be 
suspended under emergency conditions, just because they are es- 
sectially human and social, even though they embcdy the cease- 
less striving of the human spirit toward the greatest attainable 
natural justice. To coin a phrase, we encounter here not natural- 
legal rights, but ‘‘social-legal rizats.?? We use both the words 
‘legal’? and ‘‘social.’? For Ocean, jus gentium is law just as 
much as natural law. (first sense) and, as far as legal validity is 
concerned, differs from the jus civile (or enacted law of emperors, 
kings, or of the state) only in being on a higher plane. Most sig- 
nificant is the characterization ‘‘social.’’ These rights arise out 
of auman relationships in society, as distinguished from human 
political relationships. They limit generally, and axcept in ex- 
traordinary cases, emperor, king, councils, assemblies, and in 
fact every determinate political authority. They are not political 
creations of state or government, but are prior logically, legally, 
and often temporally, to the state regarded as the embodiment of 
detsrminate governmental authority. Unless we draw this dis- 
tinction between the state and society, we completely fail to grasp 
the drift of Occam’s theory. 

This theory of the jus gentium es developed by Occam brings 
to full completion a movement of thought, the faint beginnings of 
which can be traced at least as far back as the Roman period. 
Cic2ro, the most acute of the Roman political philosophers, seems 


“Cf the famous couplet: ‘Ab! but a man’s reach should exceed his grasp. Or 
what’s a heaven forf’? ® Theory of Justice, passim. 
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to have distinguished between jus gentium and jus naturale,“ 
although not very clearly. The whole tenor of his thought war- 
rants the conclusion that he regarded natural law as true law, 
since human law is merely embodied natural law and no state is 
conceivable except a just one, founded on law.“ The best Roman 
jurists also seem to have distinguished between jus gentium and 
jus naturale, although Maine implies that they did not. It will 
be recalled also that Seneca, the Stoic, extols a primitive state 
of innocence and points to private property, slavery, and govern- 
ment (institutions which, as we shall see, Occam brings under jus 
gentium) as inevitable consequences of the fall of man and the | 
depravity of human nature.“ Seneca is not entirely clear as to 
whether these institutions are themselves conventional examples 
of man’s sinful character or natural in the sense of being the 
best remedies for it. The latter is the more likely interpretation, 
but Seneca never clearly faced the question. This problem caused | 
the Christian fathers more concern than any other. Whether they 
considered the conventional institutions arising out of the fall 
as just or unjust is not an easy question, although the former 
view again seems the better.“ The whole matter bears directly on 
theories of the social ecmpact. The one line, taken by Sophist 
and Epicurean writers, and which has a modern representative 
in Hobbes, regards the state as purely conventional, purely a 
man-made affair, formed entirely irrespective of principles of 
justice. The other view, starting from the Stoics (if not with Plato 
and Aristotle), and shared by most modern social-contract writ- 
ers, including Locke and Rousseau, considers the state, although 
man-made, as natural in the sense of a more or less perfect em- 
bodiment of and striving toward eternal principles of natural 
justice. Obviously, Occam, with his theory of jus gentium, falls 
in the second group. 

Gratian, the great canonist of the twelfth century, distin- 
guished between natural law and custom, the jus gentium being . 


“See his Partitiones Oratorias, cap. 37, sec. 180-1. 

“ De Republoa, I, 25. 

“See Maine, dnotent Law, p. 46, and cf. Carlyle, Medieval Political Theory, Vol. 
I, Part IL ch. 3, and passages cited from Roman jurists, 

“ Carlyle, op. cit., Part I, ch. 3. | 

“ Whether St. Aisne regarded justice as essential to the state is a much mooted 
point. We can only note the controversy here. 


WILLIAM OF OCCAM ANE TIE HIGHER LAW 1017 


included in the latter.“ The exact pcsition, however, of this ex- 
tremely bothersome category in Gretian’s theory is uncertain. 
Hie pupil, Rufinus, was somewhat explicit. After the fall, Rufinus 
tells us, man ‘‘stirred up the dying embers of the science of 
justice,” which taught him to form treaties of concord and to 
enter into pacts ‘‘which indeed are called jus gentium because al- 
most all nations employ them.’ Here again the inchoate idea 
‘of a “natural law with variable content’? appears. 

St. Thomas Aquinas, in the next century and less than a hun- 
dred years before Occam, anticipates the latter’s theory most 
nearly. He clearly distinguishes between jus naturale and jus 
gentium, classifying the latter, like Cecam, under ‘‘human law,” 
and, like him, deriving it from nażural law. Aquinas specifically 
states that jus gentium, although contained under human positive 
law, proceeds from natural law just as ‘‘conclusions from prin- 
ciples.” ‘‘It is in a certain sense nataral to man, according as it 
is rational and derived from naturel law, whence men easily 
consent to it; it is distinguished, however, from natural law, es- 
pecially from that common to animals.’’*’ Building upon this 
basis, Occam worked out the wkcle thing in much more detail. 

Oceam’s jus gentium bears a very striking resemblance to 
medieval customary law. He apparertly recognized this, at least 
unconsciously. Like jus gentiwm, medieval custom is man-made 
and is generally regarded as unchéngeable, but in practice is 
cadable of being modified to a degree to meet changing social 
realities. Undoubtedly some theory of the identification of custom 
and the jus gentium was in the bacx of Occam’s mind. Any human 
law, higher than the enacted will of a king, pope, emperor, or 
feudal assembly, must be custom. Ozcam does, indeed, speak in 
one place of a ‘‘consuetudo juris g2nfium,’’ or ‘‘custom of the jus 
gentium; and when he says that ‘‘jus gentium can never be 
fully abrogated but only for time,’ he must have had some idea 
of custom in view. This is the only retional explanation when we 
consider that he regarded jus gentium as human, and not divine 
or natural, law in any strict sense. Finally, he says that it is a 


*See Carlyle, op. cit., Vol. II, Part IL ch. 4. 

= Ibid., citing the Summa Decretum, Preface. 

= Summa Theologica, I, I, Qu. 95, art, 4. 

“Opus N. D., 92, p. 1150. a Dial., ITI, II, TI, 12, pp. 942-3. 
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principle of jus gentium that ‘‘what touches all should be ap- 
proved by all,’ and that, since fus gentium is human law, ‘‘by 
the consent of all mortals acting contradictorily the contrary may 
be kept for law.’ Both these last quotations strongly suggest 
` medieval customary law. In general, unanimity was.a fundamen- 
tal principle in the Middle Ages; every member of. the commu- 
nity was supposed, at least theoretically, to have a voice in mat- 
ters affecting fundamental laws or customs. Oceam would, of 
course, have been the last to carry out the principle to its ultimate 
and logical conclusion. In extraordinary or emergency situations, 
as we shall see later, he allowed a majority vote (perhaps ficti- 
tiously regarded as cast for all) to decide, the general welfare 
overriding individual desires. In such emergency instances, he al- 
lowed determinate political authority—king, emperor, pope, or 
council—to change the jus genitum. But he envisaged no absolute 
power. All authority, for him, had to act reasonably and in relation 
- to special circumstances and cases, not arbitrarily. Ordinarily his 
jus gentium, like medieval customary law, was regarded as un- 
changeable or changeable only by the consent of all mortals, a 
process much more nearly resembling an unconscious, communal 
act than a consciously interposed legislative or constitutive act. 
Although this theory no doubt under-estimates the importance of 
change and evolution in the law, it seems to have:developed in 
very large measure out of a real factual situation. No social or 
legal growth ever remains static. Certainly custom in the Middle 
Ages did not. The change, however, was so slow and gradual as 

to be almost invisible. At any given time, and by any given body 
of men, it was not deemed possible to do more than modify bits 
of custom, to bring new fects under old principles, to provide for 
exceptional circumstances, or to act so as to make the whole body 
of the law more self-consistent. The men of the Middle Ages 
(with Occam at their head) would have stood aghast and uncom- 
prehending if confronted by the modern idea of a sovereign con- 
stitutive or legislative assembly. They could not conceive of a 
body theoretically able to change the whole body of existing law 
at will and overnight. The broad river of medieval custom wells’ . 
up from many different sources and is fed by many different 
tributary streams. These include courts, kings, wise men, coun- 
cils, popes, emperors, ecclesiastics, gilds, the sworn inquest of the 

” Ibid., TU, If, II, 12, p. 942. " Tbid., III, IL, II, 88, p. 924. | 
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countryside, and other institutions much less tangible and pon- 
derable though no less significant. Pezhaps all may be subsumed 
under the broad general category of the ‘‘sense of right of the 
community.’? Nowhere does the legel hierarchy pyramid to a 
single absolute and legally omnipotent sovereign head, be he re- 
garded as a man, a body of men, or any definable combination 
of political organs or authorities. Only by the most imperceptible, 
if inexorable, of processes can this river of custom change its 
channel or be diverted from its bed. 

. Occam’s largely implicit, but party conscious, identification 
of jus gentium with custom can be fcund to a much less extent 
in previous writers. Cicero,” Gratiar:,* and Aquinas™ seem to 
share this view, though they do no: develop its consequences. 
The civil and canon lawyers also discrssed custom at some length, 
but, for the most part, instead of identifying it with jus genitum, 
they assigned it to a place subordinete to enacted civil law or 
legislation. This attitude clearly shows their servile dependence 
upon Roman law, and their failure tc take sufficient account of 
the actual conditions in the medieva_ legal world. Indeed, these 
lawyers always allowed a later enacted law, if explicit enough, 
to override an earlier conflicting customary law.” Only the great 
feudal lawyers, such as Bracton, and the feudal custumals, such 
as Beaumonoir’s, definitely recognized feudal customary law as 
a higher law, setting bounds to enacted law.” But these lawyers 
did not take the further philosophical step of linking up custoni 
with jus gentium and of thus developirg a theory of ‘‘natural law 
with variable content.’ Occam, indesi, came nearer to consider- 
ing jus gentium as higher customary lew than any other medieval 
writer we have observed. 

This category of jus gentium sores the very core of his 
theory of higher law. A clearer comprehension of this truth will 
result from a consideration of the detailed and consistent appli- 

© Partittones Oratoriae, 137, see. 180-1. 

5 Gratian, Deoretum, VI, sec. 1. 

# Summa Theologica, IT, I, Qu. 95 and 97. 

* Cf. Sigmund Brie, Dte Lehre von Gewohnhet-ereoht, passim. This statement, of 
cours2, leaves out of account higher natural and divine law which might come in to 
reënforce the prior customary law. 

™='or Bracton, ses C. H. Mellwain, Magna Certa and Common Law, p. 35. citing 
Folio 1B; and for Beaumonoir, see sec. 1514 (Salmon ed., pp. 264-5). 


# The only hint of such a linkage is Bracton’s femous statement: ‘Non sub homine 
sed sab Deo et lege.?? 
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cation which he made of his principles. We turn, then, to his  . 
theories of the origin of political power, of ee property, and 
of liberty. 

All temporal government rested, for Secu ultimately upon 
the consent of the governed. The community, or communitas, of 
the realm establishes and elects the national king, and the com- 
munitas, or universitas, of all mortals elects the Emperor; these 
are principles following directly from jus gentium." If it is ob- 
jected that ‘‘all political authority comes from God,’’ the answer | 
is that it ‘‘comes from God, but not solely from God. Imperial 
‘power comes from God through the mediation of men.’”* Occam 
even gives us an embryonic governmental contract theory in as- 
serting that ‘‘it is a general pact of human society to obey its 
kings and more generally its emperor in those things which make 
for the common utility.’ Thus the Romans saw the importance 
from the point of view of the common utility of the entire world 
of having one emperor govern all mortals. At this time, the neces- 
sity for peace and security overbalanced all else, and the con- 
sent of a majority of the people sufficed to start the government 
going.” Chaos had to be avoided at all costs. To make the govern- 
ment thus established entirely just and legal, the later consent 
of the whole world was necessary. Occam’s true thought seems 
clearly, however, that, considering the anarchic conditions at the 
time of the institution of the Roman government, such ‘‘majority 
rule’? was the nearest approach to justice then possible.” Or- 
dinarily, such a cavalier disregard of the desires of the minority 
on such a great question would never be allowed by Occam.* The 
beauty of the jus gentium as human law, however, is that under 
extraordinary circumstances normally unbreakable principles of 
jus gentium, like this one of quod omnes tangit ab omnibus ap- 
probetur, can be broken or modified. Of course, the majority has 
no absolute power to override a minority in such a matter, but 
can act so only under emergency or exceptional circumstances. 
. Its action must always, furthermore, meet the test of natural 
law, divine law, and the general standard of the common good. 


* Dial., IIT, IL III, 13, p. 942; IL, II, II, 6, p. 934; III, IT, I, 29, p. 902. 

* Ibid., III, I, I, 8, p. 876; ibid, 26, 899. 

© Ibid., IH, IT, IL, 28, p. 924. " Tbid., TIT, I, I, 27, p. 900. 

“a Thid. 

© Of. A. L. Lowell’s ‘‘consensns’’ as necessary to create a real ae opinion, Pub- 
lic Opinion and Popular Government, passim, 
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From this theory of the origin of government, definite human- 
legal restraints (jus gentium) upon pclitical authority can easily 
be postulated. These are in addition to those necessarily follow- 
ing from divine and natural law. Tke Emperor, for example, in 
relation to his subjects and their property, can only do those 
things which further the common utility.“ Nor can he destroy 
tha imperium, or political Jurisdictiol, in which he ‘‘lives, moves, 
and has his being,” and ‘‘whatever works toward the destruc- 
tion of the imperium does not hold as a matter of law (de jure),’’ 
so that such illegal imperial act may be revoked by a successor.” 
Emperors must, of course, in general obey the jus gentium, al- 
though in special cases, when the common utility would suffer 
prejudice by maintaining those rules, they may derogate from 
it.** Occam does envisage the histor_cal existence of monarchies 
in which the king, unrestrained except by natural and divine law, 
ruled according to his own will, unbound by ‘‘any purely posi- 
tive human laws or customs (consuet dines). In such a govern- 
ment, jus gentium would not restrain the king. However, Occam 
carefully distinguishes this form of government from the gener- 
ally prevailing type of his own day and suggests that perhaps 
(forte) it can be found no longer arywhere in the world. In the 
second or ‘‘modern’’ form of gove-nment, ‘‘even if in a sense 
ore man rules according tó his own will,” yet he is bound by cer- 
tain human laws and customs, which have been introduced, which 
he is held to maintain, and is obliged to swear and promise to 
maintain.’’® Again we discern in the back of Occam’s mind a 
linking up of the higher law, or jus gentium, with fundamental 
m2dieval customary law. What are these ‘‘certain human laws 
and customs”? if not the equivalent ef Occam’s jus gentium? We 
know that he did not deem emperor cr king. legally bound by laws 
of their own making, or by civil law in the strictest sense. Jus 
gentium.is the only alternative. Ozcam’s mention of the oath 
taken by the king can have only one meaning. This refers to the 
familiar coronation oath by which kings swore to observe and 
rtle by the fundamental laws and customs of the realm. It will 
be recalled that Oceam was an Erglishman, even though like 
many of his fellow-countrymen he preferred to live on the Con- 

“ Diel, ITT, L, II, 27-8, | © Ibid, TI, IL, I, 18, p. 887. 

® Thid., IUT, II, IL, 28, p. 924. a Ibid. IL, I, I, 8, p. 794. 


= That is, if we may interpret, he is not bourd by his own lawes. Cf. note 32 above. 
* Dial, III, I, T, 6, p. 796. 
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tinent. Very probably he had in mind the English coronation oath. 
Of course, the higher customary law in England would be the 
common law itself, particularly as embodied in such provisions 
‘as Chapter-39 of Magna Carta. 

Occam’s greatest vacillation occurs over the burning question 
of whether or not the Holy Roman Emperor is the temporal lord 
of the whole world. It seems clear that he recognizes a large 
measure of de facto, if not de jure, independence in the national 
_ kingdoms, and in one place he boldly says that a de facto situa- 
tion might just as well be recognized as de jure." From the point 
of view of higher law, the thing to determine is simply what the 
community of mortals desires: Does it still want to recognize 
the Emperor as the de jure world-sovereign or does it sanction 
“a splitting up into separate national kingdoms, in each of which 
the community of the realm elects the king or regulates his suc- 
cession to the throne? Perhaps Occam’s vacillation is due to his 
uncertainty as to just how the community of mortals, or ‘*public 
opinion,’’ stands on this question. Or he may not have wanted to 
offend his sponsor, the Emperor Lewis of Bavaria. 

Even though the community of mortals can substitute legally 
independent national kingdoms for a universal empire, it ought 
not to disturb existing arrangements (i.e., modify the jus gen- 
tium) except for just cause and with all due respect to vested 
rights. The qualification here introduced of reasonable cause 
shows how far Occam was from recognizing any arbitrary or ab- 
solute power anywhere on earth. Even the community of mortals 
cannot disturb the existing legal situation in which it had orig- 
inally acquiesced or which it had tacitly sanctioned (a universal 
empire with the right of election vested first in the people of the 
city of Rome, later in the college of the German Kurfürsten) 
except for just cause. Such cause would be guilt on the part of 
the electors or manifest public utility or necessity.“ Arbitrary 
upsetting of the legitimate rights of imperial electors would 
redound to the ‘‘detriment of the entire community of mortals.’’™ 

Although Occam occupies himself principally with the ques- 
tion of papal authority, we can only touch upon it here. His strong 
conciliar tendencies are well-known, and in them he resembles 


% Ibid., IL, TE, I, 10, p. 878, and OI, IX, IE, 6 and 7, pp. 905 and 908. 
# Ooto Quaes., V, 8, p. 882, and Dial., TH, IL, I, 29, p. 902. 
" Ibid., ch. 81.. 
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Marsiglio of Padua and such earlier writers as John of Paris 
and Durandus de Mende the Younger. Occam believed that every 
papal right, beyond the Pope’s varely spiritual authority (po- 
testas ordinis) coming directly from God, springs from the con- 
sert of the community of the faithful, or from human law and 
custom. The community, generally acting through the general 
council of the church or the college cf cardinals, not only elects 
. the individual pope but also has the right to depose him if he 
acts heretically or illegally. It canrot. however, act arbitrarily or 
transmute the institution of the rapazy, as such, into an aristoc- 
racy or democracy, because of obvious higher law limitations.” 

Regularly, the Pope possesses no temporal power, although 
he is exempt from temporal laws or laws of general councils 
which would impair his purely sviritual functions.“ However, 
he possesses a strictly qualified mgkt to intervene in temporal 
matters when the Christian faith ‘s threatened gravely and lay- 
men do not do their duty. Under suc1 special circumstances, di- 
vine law gives him wide prerogatives over temporals." Similarly 
(and this is only another striking example of Occam’s consistent 
relativity), the Emperor and other laymen have a limited right 
of intervention in spiritual matters, if it is for ‘‘the common util- 
ity of the church.’’ They can, of zourse, not assume purely spir- 
itual functions (potestas ordinis), but only administrative control 
(potestas jurisdictionis)." 

In the purely spiritual sphere, the Pope is limited not only by 
divine and natural law but also in ficteen other specifically enu- 
merated matters. Among these restzaints upon papal jurisdic- 
tion, Occam mentions, as outstanding, acts of ‘‘supererogation.’’ 
Ordinarily, and in the absence of sir. on the part of the subject 
or obvious reasons of utility or necessity, the Pope cannot compel 
ternperance, fasting, virginity, or marriage.” This is strikingly 
analogous to the modern cpposition to sumptuary legislation. The 
above bare outline should at least make clear how expressly Oc- 
cam considered the authority of the Fope limited by a higher law. 

™Tbid., IO, I, I, 17, p. 786; IU, I, II, 27, p. 318; IG, I, I, 19; OI, II, T, 43 
Oot2 Quaes., IE, ch. 1. 

= Octo Quass., I, 7, p. 322; and I, 8, p. 824. 

5 Dial, IUT, I, I, 16, p. 786.  b-d., II, IT, IIT, 4, p. 929. 

" Ibéd., III, II, I, 28, p. 892; ILI, I, IL, 27,n. 923; IO, I, I, 7, p. 935; IO, 
. IL, I, 16, p. 786; Octo Quaes., I, 7, p. 322; De imperatorum et ponttfioum potestate 
(Brampton ed.), pp. 58-9. 
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The purpose of this article is to indicate how the competent 
authorities of the League of Nations came to accept the view that 
Traq should be considered ready for the termination of the man- 
date, and how they worked out for the case of Iraq the detailed 
application of the general principles of mandate termination. The 
development of the general principles here applied for the first 
time is the subject of a separate study.’ 

The Iraq Mandate. Iraq was placed within the provisions of 
Article 22 of the League Covenant by the Council ‘‘decision?? of 
- September 27, 1924." By that decision, the Council adopted the 
treaty. of alliance between Great Britain and Iraq, of October 10, 
1922, and certain subsidiary agreements, as defining the rela- 
tions of the mandatory and the mandated territory, and as giving 
effect to Article 22 of the Covenant. The decision provided that 
the British government should assume responsibility, toward all 
members of the League accepting the arrangement, for the fulfill- 
ment by Iraq of the terms of the treaty of alliance. Steps would 
be taken for the negotiation of such special extradition agree- 
ments as should be necessary. An annual report to the satisfac- 
tion of the Council should be made as to the measures taken dur- 
ing the year to carry out the provisions of the treaty of alliance, 
and copies of all laws and regulations promulgated during the 
year should be attached thereto. The British government under- 
took not to agree to any modification of the treaty of alliance 
without the consent of the Council. Disputes with members of the 
League not settled by negotiation should be referred to the Per- 
manent Court of International Justice. ‘‘In the event of Iraq be- 
ing admitted to the League of Nations, the obligations heraby 
assumed by His Britannic Majesty’s Government shall termi- 
nate.’’ If the treaty of alliance should expire prior to Iraq’s ad- 
mission to the League, the Council would be invited ‘‘to decide 

1See my article, ‘‘The General Prirciples Governing the Termination of a Man- 


date,’ 26 Amer. Jour. of Internat. Law, 785-758 (Oct., 1982). 
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what further measures are required’? to give effect to Article 22 
of the Covenant. During the period c? the treaty of alliance, the 
privileges and immunities enjoyed by certain states under capitu- 
lation and usage would not be required for the protection of 
foreigners in Iraq. 

The Treaty of Alliance. The trzaty of alliance of October 10, 
1922,? stipulated that the British government should provide Iraq 
‘with such advice and assistance as may be required’’ without 
prejudice to her ‘‘national sovereiznty.’’ No foreign officials 
should be appointed by the Iraqi government without the con- 
currence of the British government. The king of Iraq agreed to 
frame an organic law for presentaticn to a constituent assembly, 
such law to be consistent with the treaty of alliance and to ‘‘take 
aczount of the rights, wishes, and inferests of all populations in- 
habiting Iraq,’’ and to protect certain specified kinds of liberties. 
The king agreed that his government should be guided by the 
advice of the British high commissicner ‘‘on all important mat- 
ters affecting the international and nancial obligations and in- 
terests’’ of the British government, and that the high commis- 
sioner should be consulted on what is conducive to sound fiscal 
policy, ete. Iraq should have the ~ignt of representation, which, 
when not used, should be exercised on her behalf by the British 
government. That government shoulc use its good offices to secure 
Iraq’s admission to the League as soon as possible. Military 
assistance should be furnished to Iraq in a manner to be de- 
te-mined from time to time. No territory in Iraq should be ceded: 
or leased to a foreign state except fcr accommodation of foreign 
representatives and to provide facilities for British military as- 
sistance. The Iraqi government agre2d to give effect to measures 
recommended by the British government for the protection of 
foreigners in judicial matters. Treaties and laws should be made 
or agreed to by the Iraqi government to carry out the inter- 
national obligations assumed by the British government. No dis- 
crimination might be made against nationals of League members 
or any state enjoying under a treaty the rights of League mem- 
bers, as compared with British neticnals or those of any foreign 


‘ 3 Official Journal, 1922, pp. 1505-1509; “eagne of Nations Treaty Series (here- 
after cited as L.N.T.S.), XXXV, pp. 14-18; Fous of Commons, Sessional Papers, 1924- 
1925, XXX, p. 587, Cmd. 2370, Treaty Series No. 17 (1925). 
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state ‘‘in matters concerning taxation, commerce, or navigation, 
’ the exercise of industries or professions, or in the treatment of 
merchant vessels or civil aircraft.”’ Freedom of transit should 
exist. Freedom for missionary enterprise was safeguarded, sub- 
ject to control for public order and good government. Iraq under- 
took to codéperate with the League in common policies for the pre- 
vention and combatting of disease. A law of antiquities based on 
the rules annexed to Article 421 of the Treaty of Sévres should be 
enacted.’ The financial relations of the parties should be regulated 
by a separate agreement, which should provide for British finan- 
cial assistance when needed, and for Iraq’s progressive liquida- _ 
tion of the liabilities thus incurred. Iraq might associate itself 
with neighboring Arab states for customs or other purposes. Dif- 
ferences as to the interpretation of the treaty of alliance should 
be referred to the Permanent Court of International Justice. The 
period of the treaty was fixed at twenty years. 

On April 30, 1923, a protocol to the treaty of alliance was 
signed, by which the twenty-year period was reduced to four 
years from the ratification of peace with Turkey.‘ The subsidiary 
agreements concerning the employment of British officials, mili- 
tary assistance, rights of foreigners in judicial matters, and finan- 
cial codperation were all signed on March 25, 1924,° and were 
included in the Council decision as defining the obligations of 
the British government in Iraq. Their provisions do not come 
within the scope of the present article. 

On December 16, 1925, the Council of the League decided that 
a certain boundary should be fixed between Iraq and Turkey in 
the Mosul region when the British government should have con- 
cluded a new treaty with Iraq guaranteeing the continuance of 
the mandate for twenty-five years unless Iraq should sooner be 
admitted to the League. Such a treaty was signed on January 13, 
1926, and was confirmed by the Council-on March 11, 1926. A new 
‘decision’? of the Council was made upon the latter date supple- 
menting the decision of September 27, 1924, confirming the new 


8 For text of the rules annexed to Article 421 of the Treaty of Sèvres, see House of 
Commons, Sessional Papers, 1920, LI, p. 609, Cmd. 964. 

tLN.T.S, XXXV, p. 18; Honse of Commons, Sessional Papers, 1924-1925, XXX, 
p. 587, Cmd. 2370, Treaty Series No. 17 (1925). 

FLN.TS., XXXV, pp. 36-48, 104-108, 182-134, and 146-151; House of Commons, 
Sessional Papers: 1924-1925, XXX, p. 587, Cmd. 2870, Treaty Series No. 17 (1926). — 
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obligation.® By a treaty with Great Britain and Iraq signed on 
June 5, 1926, the boundary fixed by -he Council was accepted by 
Turkey, with a slight alteration later approved by the Council.’ 

The Mandates Commission and Ircg to November, 1928. Up to 
this time, the Permanent Mandates Jommission, which receives 
the annual reports sent by the various mandatories and examines 
them with a view to giving advice to the Council, had not con- 
sidered any report on Iraq. At ite 6th session (June 26-July 10, 
1925), it thought that it could not ecnsider a report, in view of 
the fact that the mandate was not yet a year old. At its 7th ses- 
sion (October 19-30, 1925), however, it had before it for intended 
examination the report for the period from April, 1923, to the 
end of 1924. In view of the dispute over the Mosul boundary, at 
that time in the hands of the Council, the Commission decided to 
adjourn consideration of the report tc a later session. The matter 
was put on the agenda of the 9th session (June 8-25, 1926), the 
&th session having been devoted entirely to Syrian troubles. The 
Commission decided not to consider the report before it, how- 
ever, in view of the fact that it would have the report for 1925 if 
it waited until the autumn session. At its 10th session (November 
4-19, 1926), therefore, the Commission for the first time examined 
a report on Iraq. As a matter of fact, it considered both the 1923- 
24 report and the 1925 report, in the presence of the high com- 
missioner for Iraq, Sir Henry Dobbs, who acted as the British 
accredited representative.® 

In its report on its 10th session, the Commission pointed out to 
the Council that it had examined the reports on Iraq for the years 
1928-24 and 1925, and that it ‘‘did not consider that it should 
examine reports anterior to this period.” It commented on 
the importance of the treaty of alliance, by which it thought ‘‘the 
independence of Iraq was implicitly recognized.’’ The statement 
made by the high commissioner preliminary to the examination 
of the reports enabled the Commissicn ‘‘to form a correct im- 


* Official Journal, 1926, 187-192, 502-503, 650-551. For text of the treaty, see also 
House of Commons, Sessional Papers, 1926, XXX, p. 91, Cmd. 2662, Treaty Series 
No. 10 (1926). | 

*Onicial Journal, 1926, pp. 858-859; L.N.T.S. LXIV, pp. 381-391; House of 
Commons, Sessional Papers, 1926, XXX, p. 809, Cd. 2679, Turkey No. 1 (1926). 

8 Permanent Mandates Commission, Minutes (hareafter cited P.M.C., Mins.), 10, 
pp. 16-17, 44-78. ` l 
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pression”? of events in Iraq and to understand clearly the posi- 
tion of affairs. The Commission examined carefully the funda- 
mental provisions of the constitution of Iraq’ and noted the state- 
ment of British policy as ‘‘Iraq governed by Iraqi, and by Iraqi 
helped by small numbers of British advisers and inspectors.’’ A 
favorable impression was made upon the Commission by this 
statement and others concerning the success with which the repre- 
‘ sentative system had been introduced.” 

The Commission examined the matter of Kurdish administra- 
tion ‘‘with particular care,’’ and hoped that full information 
would always be supplied concerning it. There was no occasion 
to carry out the recommendation of the Mosul Commission" to 
appoint a League delegate.to insure the protection of all sec- 
tions of the population. Interest was expressed in the problem of 
crown lands, the tribal disputes legislation, the reform of land 
taxes, the decision as to [raq’s share of the Ottoman Public Debt, 
and various matters of public finance. Further details were re- 
quested on certain of these matters, as well as on labor laws, edu- 
cation, and international conventions applicable to Iraq. The 
Commission requested action to define the Iraq boundary with 
Syria, and hoped that relations with Turkey would improve." 

At the 12th session of the Commission (October 24-November 
11, 1927), the accredited representative made a long statement 
concerning the major facts and policies of interest, as supple- 
mentary to the 1926 report." This statement permitted the Com- 
mission, according to its report to the Council, ‘‘to obtain a more 
intimate knowledge of the general situation”? than it had hitherto 
obtained. More information was requested, however, concerning 
the measures taken in pursuance of the recommendations of the 
Mosul Commission relative to the protection of minorities; the 
lessened expenditure for public health; and the application of 
the economic equality principle. The Commission regretted that ’ 
relations with Persia were attended with difficulties. It would 


° P.M.C., Mins., 10, p. 183. For text of the Iraqi constitution of 1924, promulgated 

in 1925, see League of Nations Document 0.49.1929.VI. (O.P.M. 884). 
1° PMO, Mins., 10, p. 183. 

4 Ibid. Dh 183- 184. For details, see Gad of the Frontier Between Turïey and 
Iraq: Report Submitted to the Council by the Commission. League of Nations Docu- 
ment 0.400.M.147.1925.VI1. 
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gladly receive a comprehensive survey of developments in the 
economic life of the country, and more complete information on 
labor recruiting, transportation, and contracts. The continued in- 
crase of expenditures on education vas noted with satisfaction.“ 

The Commission was faced at its 14th session (October 26- 
November 13, 1928) with the problem of what to say about the 
treaty of December 14, 1927, between Great Britain and Iraq, 
printed as an annex to the 1927 annual report.” It took cognizance’ 
of the treaty, but decided not to comment upon it until requested 
by the Council to do so. The treaty was later abandoned by the 
British government, and was never ratified. The Commission 
noted with satisfaction the progress made in settling the nomadic 
tribes. It repeated its regrets concerning relations with Persia 
and hoped for immediate improvenent. The postponement of 
the definition of the frontier with Syma was also noted. Hope was 
exoressed that measures to improve the health services would 
be actively pursued, and that every effort would be made to pro- 
mote religious and political toleraston in schools and training 
colleges. More information was des_red on the financial position 
of the territory. The Commission believed that the Iraqi govern- 
ment did not violate its economic equality obligations by the 
Arglo-Persian Oil Company’s coneassion. ‘‘The Commission 
fully relies upon the Iraq government to make use of its rights 
under the concession in favor of the territory in the way it may 
consider the best possible.’’ In view cf the growing industrializa- 
tion of the country, the Commission zkought that much advantage 
mizht be gained if the experience of the mandatory in regard to 
the regulation of conditions of labor were made more completely 
available to the Iraqi government. Hope was expressed that the 
administration of Auqaf (Wakf) property ae religious 
property) might be improved."* 

The Commission examined a petition of the Bahai Spiritual 
Assembly of Bagdad and, after careful consideration of its con- 
tents and the evidence made availacle to it, recommended that 
tithe Council should ask the British zovernment to make repre- 
sentations to the Iraq government with a view to the immediate 


it Ibi., pp. 200-201. ‘ 
*For text, see House of Commons, Sessional Papers, 1927, XXVI, p. 229, Cmd. 
2998. uP M.C. Mins., lé, pp. 370-271 
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redress of the denial of justice from which the petitioners have 
suffered.’ In his report to the Council at its meeting of March 
4, 1929, the rapporteur called attention to the denial of justice 
` to the Bahais, which took the form of a dispossession of property 
without legal means of recovery, attributable ‘‘solely to religious 
passion.’’ Upon his recommendation, the Council accepted the 
Commission’s conclusions and instructed the secretary-general 
‘of the League to acquaint the British government with the con- 
tents of the Commission’s recommendation.” 

The Proposal to Admit Iraq to the League. On November 4, 
1929, two days before the Commission was scheduled to meet for 
its 16th session, November 6-25, 1929, a letter was sent from the 
British Foreign Office to the secretary-general of the League for 
circulation among the members of the Council announcing the 
decision of the British government not to proceed with the treaty 
of December 14, 1927. ‘They propose, however, in accordance 
with Article 3 (1) of the Anglo-Iraqi treaty of January 13, 1926, 
. . . to recommend Iraq for admission to membership of the 
League of Nations in 1932.77" 

The Mandates Commission began animated discussions con- 
cerning Iraq’s admission to the League on the very first day of 
its 16th session, November 6, 1929. The chairman invited the 
Commission to decide upon the procedure to be followed in the 
examination of the accredited representative during the con- 
sideration of the report for 1928, then before the Commission. A 
difference of opinion developed relative to the degree to which 
the Commission should attempt to decide upon Iraq’s political 
maturity, but it was agreed: that it should put questions to the 
accredited representative with a view to having as much light as 
possible shed on Iraq’s self-governing ability. In its report to 
the Council, the Commission commended the ‘‘very full and clear 
statement’’ of the 1928 report concerning the political situation, 
and the care with which the accredited representative had replied 
to its questions. It was convinced that the British representatives 
in Iraq had managed in the last few years ‘‘to promote tran- 
quility and progress,’’ an achievement ‘‘worthy of the highest 
praise.’’ This progress had been made despite the distrust of a 


1 Ibid., p..276. 18 Official Journal, 1929, pp. 506-508. 
1» Thid., p. 1888, | | | 
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certain section of local opinion, and it was obvious that ‘‘the Iraq 
government could not have done as much on its own initiative, 
and with its own resources.’’ It was, therefore, desirable to have 
the mandatory indicate in future reports how much of the result 
was due to the British officials and how much to the Iraqi govern- 
mert. “It would be well that the extent to which the Iraqi 
authorities are dependent upon Britisk support, the efforts made, 
the opposition encountered and the results achieved in each 
sphere, the difficulties which have been settled and those which 
have, still to be overcome, should be described as far as pos- 
sible.’ 7? | 

The Commission regretted the unsetisfactory state of Iraq’s 
relations with Nejd, while it expressed great satisfaction at the 
improved relations with Persia.™ It hoped that the inadequacy 
of the health service would be remedied by increased appropria- 
tions. It welcomed the steps taken in respect of the wrong done 
to tke Bahai sect. It thought that any new oil concessions should 
contain conditions insuring the due cevelopment of Iraq’s oil 
resources. It was to be hoped that early enactment would be given 
proposals to regulate the conditions of labor. Funds for education 
needed to be increased, and the contemplated changes in the re- 
eruitment and training of teachers were desirable.” 

At the time when the Council conside-ed the report on the Com- 
mission’s 16th session, it requested the Gommission to investigate 
and report on the general conditions to be fulfilled before the 
mandate régime could be brought to ar end in a mandated terri- 
tory. Although this question very obviously was raised by the 
special case of Iraq, the Council made no reference to a desire 
that the Commission consider anything but the general princi- 
ples.” 

When the Commission met for ite 1&th session (Jane 18- July 
1, 1930), the 17th session having been devoted entirely to Pales- 
tine, M. van Rees presented to ite members some considerations 
on the admission of Iraq to the League. His principal contention 
was that since the Iraqi constitution, the British treaties, and 
other documents recognized [raq’s sovereignty, since that coun- 

»PM.O., Mins., 16, p. 204. 

= Persia extended recognition to the Iraqi goverrment in April, 1929. 
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try had the governmental system of an independent state, and 
since the mandatory had said it was ready for-independence, it 
would be practically impossible to maintain the opposite point of 
view, ‘‘even though certain isolated facts might be; mentioned 
which detract somewhat from the general assurance given by the 
mandatory.’’* Suggestions were offered as to the conditions up- 
on which Iraq’s admission to the League should be made contin- 
gent, such as guarantees in the interest of foreigners in judicial, 
religious, economic, commercial, and industrial matters, and in 
the interest of racial, linguistic, and religious minorities in 
Iraq.* The Commission decided to postpone consideration of 
M. van Rees’s suggestions. 

The Treaty with the United States. On January 9, 1930, there 
was signed in London an important treaty between Great Britain 
and Iraq on the one side and the United States on the other.* By 
this treaty, the United States recognized the validity of the vari- 
ous decisions and treaties defining the régime of special relations | 
between Great Britain and Iraq and the League of Nations: To 
the United States and its nationals were guaranteed ‘‘the rights 
and benefits’’ secured under the treaties and decisions to mem- 
bers of the League and their nationals. Vested American property 
rights in Iraq should be respected and in no way impaired. United 
States nationals should be permitted freely ‘‘to establish and 
maintain educational, philanthropic, and religious institutions in 
Traq, to receive voluntary applicants and to teach in the English 
language,” subject to local regulations for the maintenance of 
‘“public order and public morals.’’ Negotiations should be under- 
taken for concluding an extradition treaty between the United 
States and Iraq. No modification of the ‘aforementioned special 
relations other than Iraq’s admission to the League or the ex- 
piration of the British treaties should make any. change in the 
rights of the United States without its consent. On the termina- 
tion of the special relations as contemplated in the 1922 and 1926 
treaties, Iraq and the United States should enter into negotia- 
tions in regard to their future relations and the rights of their 
respective nationals. Pending the conclusion of such an agree- 
ment, ‘‘the nationals, vessels, goods, and aircraft of the United 


#P.M.C., Mins., 18, pp. 170-171. = Ibid., pp. 170-174. 
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States and all goods in transit ecross Iraq, originating in or 
destined for the United States,’’ should receive most-favored- 
nation treatment on condition of reciprocity, subject to certain 
specified exceptions on both sides. 

The Anglo-lraqi Treaty of Alliance of 1930. Following up its 
intention to propose the admission of Iraq to the League in 1932, 
the British government initiated negotiations in April, 1930, 
which led to the signing of a new treaty with Irac on June 30, 
1930.7 This treaty has for its purpose the definition of Anglo- 
Iragi relations after the termination cf the mandate. Certain of 
the provisions of this treaty have come under the critical seru- 
tiny of the Mandates Commission, as we shall indicate in more. 
detail below. 

The treaty provides that seuss peace and friendship shall 
exist between the two countries, and that to consecrate this 
friendship and the good relations and understanding of the par- 
ties, ‘‘a close alliance’? shall be established. There shall be ‘‘full 
and frank consultation between them in all matters of foreign 
policy which may affect their common interests.’’? Each party 
agrees ‘‘not to adopt in foreign countries an attitude which is 
inconsistent with the alliance or might create difficulties for the 
otner party thereto.” Any dispute between Iraq and a third state 
involving the risk of a rupture shall be the subject of concerted 
action with a view to its settlement in accordance with the Cove. 
nant and other applicable international obligations. In case of 
war in spite of these efforts, the party involved stall receive the 
immediate aid of the other as an ally. In the event of an imminent 
menace of war, the parties will concert as to measures of defense. 
The aid of. Iraq to Great Britain in the event of war or the im- 
inent menace of war ‘‘will corsist in furnishing to His Britan- 
nic Majesty on Iraq territory all facilities and assistance”? in its 
power, ‘‘including the use of railways, rivers, ports, aérodromes, 
and means of communication.’’ The Iraqi government accepts 
responsibility for the maintenance of internal order, and even 
for defense from external aggressicn except as just provided. 
Traq recognizes that ‘‘the permanent maintenance and protection 
in all circumstances of the essential communizations of His 
Britannic Majesty is in the common interest’? of both parties. 


= Cmd. 3797. The treaty was ratified on January 26, 1981. 
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Therefore, sites for air bases to be selected by the British govern- 
ment are to be granted to it near Basra and west of the Eu- 
phrates, and troops may be maintained at such bases, with the 
understanding that their presence shall not constitute an occupa- 
tion or prejudice in any way the sovereign rights of Iraq. The 
responsibilities assumed by the British government toward Iraq 
in the 1922 and 1926 treaties shall ‘‘automatically and completely 
come to an end’? upon the termination of the mandate, and such 
responsibilities will devolve upon Iraq in so far as they continue 
at all, All other responsibilities assumed by any other interna- 
tional instrument shall likewise devolve upon Iraq. The: treaty 
shall be deemed to contain no provision in conflict with the rights | 
and obligations which devolve, or may devolve, upon either party 
under the Covenant or the General Pact for the Renunciation of 
War. Differences relative to the application or interpretation of 
- the treaty not settled by direct negotiation shall be dealt with in 
accordance with the provisions of the Covenant. The treaty is to 
remain in force for twenty-five years from the date of its ectry 
into force. After the lapse of twenty years, either party may be- 
gin negotiations for a new treaty, which shall provide for the con- 
tinued maintenance and protection in all circumstances of the es- 
sential communications of the British government. In case of 
disagreement on-this matter, the difference will be submitted to 
the Council of the League. 

An annex to the treaty provides that the strength of the British 
forces maintained in Iraq shall be determined by the British 
government from time to time after consultation with the Iraqi 
government, Forces shall be maintained at Hinaidi for five years 
after the entry into force of the treaty to enable Iraq to organize 
the necessary forces to replaca them. The British government 
may maintain forces at Mosui for a maximum period of five 
years. Thereafter it may station forces only as provided in the 
treaty, as indicated above. The immunities and privileges in juris- 
dictional and fiscal matters shall continue to be enjoyed by the 
British forces and arms as previously. All possible facilities for 
the movement, training, and maintenance of the British fore2s 
shall be provided by the Iraqi government. The latter also under- 
takes to provide special guards for the protection of the British 
air bases at British expense. Iraq shall be furnished all possible. 
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facilities by the British government, at Iraq’s expense, in rela- 
tion to naval, military, and aéronautical instruction of Iraqi of- 
ficers in the United Kingdom, and be provided with arms, am- 
munition, equipment, ships, and aéroplanes of the latest available 
pattern for the Iraqi forces, as well as with British naval, mili- 
tary, and air force officers to advise the Iraqi forces. The Iraqi 
government will not have recourse to foreign military instructors 
who are not British subjects, or serd the personnel of its forces 
te military schools, ete., other than in the British Empire, unless 
the latter are unable to accommodete them. The armament and 
essential equipment used by the Iragi forces shall not differ in 
trpe from those of the British forces. Freedom of movement for 
the British forces, their supplies, arms, and equipment, and the 
orage of material are safeguarded. A general permission is 
extended to British ships to visit the Shatt-al-Arab, on the under- 
standing that the Iraqi government shall have prior notice of 
visits to its ports. 
| The New Judicial Agreemen:. A; the time of the signature of 
the new treaty of alliance, June 30, 1930, there was also initialed 
a new judicial agreement to replace that of March 25, 1924. By a 
resolution of September 24, 1930, the Council requested the Man- 
dates Commission to examine this proposed agreement and to 
edvise the Council concerning it. This the Commission did at its 
19th session (November 4-19, 19301, and reported that it saw no 
objection to the substitution of the new agreement for that of 
1924 if the consent of the fourtean states enjoying privileges 
‘under the prior agreement could be secured.” This stand was ap- 
proved by the Council on January 22, 1931,” and on March 4 
following, the consent of the states concerned having been se- 
eured, the new agreement was signed in Bagdad.” 

The Mandates Commission and Iraq, November, 1930. Resum- 
ing the narrative of the Mandates Commission’s consideration 
of Iraq’s progress, we note that waen examining the 1929 report 
at its 19th session (November 4-19, 1930), the Commission paid 
special attention to the question >f the degree of political ma- 
turity already achieved. Although the annual report was supple- 
mented to a considerable extent by the replies of the accredited 


a P.M.C., Mins., 19, p. 206. » Offe'al Journal, 1931, pp. 179-186. 
© Zbid., p. 785. 
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representative, the Commission felt that it did not yet have 
sufficient information ‘‘to begin to formulate an opinion on the 
progress’? of Iraq as a result of eight years under mandate ad- 
ministration. It therefore repeated the recommendation of the 
. 16th session as to the supply of information on how much of the 
progress which had been made was due to British officials and 
how much to the Iraqi government. It was confident that, since 
the mandatory had made its desire clear to insure complete inde- — 
pendence for Iraq in 1932, it would do everything to make the 
. general statement which had been promised by the accredited 
representative ‘‘as comprehensive and detailed as possible, since 
this is essential for the Commission’s examination of the ques- - 
tion.’? The Commission desired to point out to the Council at 
once, however, that the value of its opinion ‘‘on so serious and 
complicated a question must necessarily be conditioned and lim- 
ited by the nature of its functions and by its procedure.’’** The 
Commission made this last remark because of its necessary re- 
liance upon the information furnished to it by the mandatory. 

The Commission considered it essential that respect for the 
rights of racial, linguistic, and religious minorities should be in- 
sured under all circumstances. Such respect, moreover, was 
viewed as constituting one of the main guarantees of security, 
public order, and prosperity. The Commission expressed particu- 
lar concern for the position of the Kurdish minority, and recom- 
mended to the Council that it request the mandatory to see that 
the legislative and administrative measures designed to secure 
the position of the Kurds were promptly put into effect and 
properly enforced. It also recommended that the Council con- 
sider the advisability of taking measures to insure the position of 
the Kurds after the withdrawal of the mandatory. The Commis- 
sion felt that the statement of the accredited representative that 
Iraq would be prepared to accept international obligations safe- 
‘ guarding the rights of minorities might dispel the anxiety held 
for their future. Regret was expressed, however, that redress 
had not yet been given to the Bahai sect, despite the Council’s 
resolution of March 4, 1929, in favor of such redress. The observa- 
tions made at the 16th session relative to increased expenditure 
for public health and education, and to safeguarding nade inter- 
- ests in oil concessions, were repeated.”? 


= P.M.O., Mins., 19, pp. 207, 142. "Ibid, pp. 207, 208, 212. 
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When the report of the 19th session was discussed in the Coun- 
cil, on January 22, 1931, the Britisn representative, Mr. Arthur 
Henderson, made a statement promising a special review of 
Traq’s progress for the consideration of the 20th session of the 
Commission.” This promised review of Iraq’s progress reached 
the Secretariat of the League on Mey 13, 1931, and was, in the 
hands of the members of the Comm:ssion before the June ses- 
sion began. This document is the first of its kind, and is unique 
in the purpose for which it was prepared. It is no less than an 
attempt of a guardian government to present to the whole world 
proof of its contention that its ward is now ready for full na- 
tionhood. 

The Special Report, 1931. The special report” professed to 
attempt to present ‘‘a general pictura’’ of the progress made by 
Iraq during the period since Great Britain had been selected 
mandatory at the San Remo Conference in April, 1920. To this 
attampt are devoted some 330 pages. The aim which the manda- 
tory had set for itself from the beginning was ‘‘the establishment 
at “he earliest possible date of a fully independent state of Iraq 
inspired with the spirit of the League of Nations, animated by a 
sinzere desire to observe its interneticnal obligations, and ready 
to accept not only the privileges but also the responsibilities in- 
volved in accession to the Covenant.’’ During the period from 
1920, the mandatory had kept constantly in mind the principle 
that the well-being and development of Iraq formed a sacred 
trust of civilization. But the mandatory had never ‘‘regarded the 
attainment of an ideal standard of administrative efficiency and 
stability as a necessary condition either of the termination of 
the mandatory régime or of the admission of Iraq to membership 
of the League of Nations.” The mandatory had not conceived 
that Irag ‘‘should be from the first able to challenge comparison 
with the most highly developed and e-vilized nations of the mod- 
ern world. What they have aimed at is the setting up, within fixed 
frontiers, of a self-governing state enjoying friendly relations 
with neighboring states and equipped with stable legislative, 
judicial, and administrative systems end all the working machin- 
ery of a civilized government.’? Ücnidence was expressed that 


™ Official: Journal, 1931, pp. 184-186. 
# Special Report... on the Progress of Iraq Dering the Period 1980-1951 (Colonial 
No. 38, 1931). | 
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such a goal will have been achieved when the time comes for 
Traq’s admission to the League, and that, with the protection af- 
forded by League membership, Iraq can and will stand alone.™ 
The special report then pointed out that the changes in the 
treaty relations of the mandatory and Iraq had necessitated at 
each step practical readjustments in the conduct of administra- 
tion to give more responsibility to Iraqis. This, in turn, had made 
possible further changes in the relations of mandatory and man- 
dated territory. Throughout the period under review, ‘‘a definite 
political impulse” had been evident. All responsible Iraqis had 
shown from the first ‘‘a marked impatience of mandatory control ` 
and a fervent desire for independence.’’ A continual pressure of 
nationalism had been exerted to have the mandatory control re- 
Jaxed. Such desire for independence was not ‘‘an unhealthy 
sign,” since it demonstrated that ‘‘Iraqis generally are willing 
and eager to accept the burden and responsibilities of self-gov- 
ernment and are not content to rest supinely while foreigners 
discharge those responsibilities on their behalf.” Without this 
keen nationalist spirit, ‘‘the grant of independence would be as 
unprofitable as it would be unmerited.’’ This spirit had, it was 
true, hampered the mandatory’s administration and had to some 
- extent retarded Iraq’s material progress. But with the with- 
drawal of the mandatory this impediment will disappear, and it 
is reasonable to hope that ‘‘the machinery of government may 
_work.more smoothly.’”* | 
The development of the relations of Britain and Iraq is re- 
viewed in its details. It became evident to the British government ` 
in 192957 that Iraq had made such great progress during the past 
few years in ‘‘internal security, sound public finance, and stable 
administration”? that, in the ‘‘absence of some really serious and 
unexpected setback,’’ it would be ready for League membership 
in 1932. Hence,.the communication of November 4, 1929. This 
announcement restored Iraqi confidence in British intentions and 
greatly eased the relations of the two countries. On September 
14, 1929, the king of Iraq was informed of the decision to recom- 
mend his country for League membership, and was told that it 

was expected that a new treaty would be drawn up before 1932 
= Special Report, pp. 10-11, 287-288. l 


= Zbid., pp. 11-12. | 
* After the accession to power of Mr, MacDonald’s Labor government. 
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to define the future relations of the two countries.‘ As we have 
seen, the treaty was negotiated in tha following year. 

The special report then discussed -n some detail the position 
of the British high commissioner, tke position and number of 
British officials, and the political working of the system. In 
answer to the Commission’s request or information concerning 
how much of [raq’s progress was dx to British and how much 
to Iraqi officials, the report detailed the steps by which the high 
commissioner had changed from th: constitutional head of the 
state in full charge of the governme to the position of a privi- 
leged foreign representative. Likewise, the Britisk officials had 
been permitted increasingly to becoxe the servants of the Iraqi 
government, and the control exercised over them by the high com- 
missioner had been accordingly relaxed. The high commissioner 
informed all British officials in 1930 that his government desired 
thet ‘‘the real, as well as the ostensible, control of administra- 
-tion’’ should be left in Iraqi hands The number of British of- 
ficials dropped from 2,906 in November, 1920, to 1,839 in January, 
1953, and to 234 in September, 1929. At the date of the special 
report, in the first half of 1931, there were thirty-eight British 
officials in advisory posts and 158 Eritish and Indian officials in 
executive posts-—the great majority >f the executive posts being 
purely technical.” 

The system of government established under the constitution of 
1924 (amended in 1925) is then dese=bed in detail. Iraq’s foreign 
affairs are examined, and the ccnetsion is reached that Iraq’s 
relations with its neighbors are frizcdly. The question of army 
and defense is gone into fully, to 330w that Iraqi troops have 
proved their ability to take the fiekc with no further assistance 
from the British than normal air supzort, and that Iraq will have 
full responsibility for internal ordez and, subject to the treaty of 
1930, for defense from external agg-sssion.*® 

As to interna] administration, the whole country, except cer- 
tain parts of Kurdistan, was ‘‘settl2d and peaceful’? An efficient 
pclice under Iraqi control, but with a small British inspectorate, 
maintained public security. The hea_th service was well organized 
ard efficient, with about 80 per cent Iraqi personnel. In municipal 


# Special Report, pp. 19-20. © Tbid., pp. 21-25. 
” Ibid., pp. 80-48. 
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government, recent developments had included the increase of 
central supervision over expenditures and the laying before 
Parhament of a comprehensive measure calculated i put munici- 
pal affairs ‘‘upon a satisfactory basis.’ 

The administration of justice is a matter of great importance 
in Iraq, and the special report gladly pointed to the recently 
instituted equality of treatment of Iraqis and foreigners and the 
progress made in enacting up-to-date legislation. The judicial 
system is described in great detail, and it is pointed out that 
British judges will supervise the whole judicial system in future, 
under the provisions of the new judicial agreement. The law of 
Iraq is very backward in some respects, and much work will have 
to be done to rid the country of the ‘‘incubus’’ of much inherited 
legislation. But progress is constant, and as the Iraqi parliament 
becomes increasingly acquainted with proper methods of pro- 
cedure and establishes a tradition of modern parliamentary prac- 
tice, still more rapid progress may be expected.“ . 

In the field of finance, optimism for the future is. expressed. 
Iraq’s share of the Ottoman Public Debt has been practically 
extinguished, and contributions have been made to railway de- 
_velopment and reconstruction. The recent conclusion of certain 
oil negotiations insure to Iraq an additional minimum revenue of. 
£400,000 annually. The administration of customs and excises is 
sound. On the whole, the finances of the country are on a satisfac- 
tory basis, despite some tangles which still exist in the revenue 
system.* 

Vast quantities of data are given.concerning communications 
and public works, agriculture, irrigation, and commerce and in- 
dustry. The general conclusion to be drawn is that in respect to 
these matters there exists the basis for a self-governing state. 
Education is making progress, the social conditions of the people 
are being greatly improved, although the status of women and 
the stage of labor legislation are not very advanced.* ` 

The situation of minorities is viewed by the British govern- 
ment with less alarm than it is by the Mandates Commission or 
by the minorities themselves. ‘‘The position of all minorities in 
Iraq is at present adequately safeguarded in the constitution,’’ 


 Tbid., pp. 48-54. . “Ibid, pp. 76-84. 
“Ibid, pp. 84-113. 4 Tbid., p. 132 ff. 
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and until the announcement of an intention to recommend Iraq 
for League membership ‘‘no general complaint was made as to 
their treatment’’ by the Iraqi government. There was every rea- 
son to believe that the Iraqi government ‘‘will be prepared in 
1932 to give similar guarantees to those given by certain other 
states which have been admitted to [League] membership with- 
in the last few years.’’* 

The Commission, the Council, and Iraq, 1931. At its 20th ses- 
sion (June 9-27, 1931), the Commission examined the special re- 
port in considerable detail. Prior tc its meetings with the ac- 
credited representative, it had a general discussion among its 
own members. The important poinz was argued whether the 
mandatory would be wholly responsible for the results of the 
emancipation of Iraq, or whether the Commission would have 
to share that responsibility. The view seemed to have the greater 
support that the Council had to shorlder a responsibility in ap- 
proving the mandatory’s proposal, and that the Commission 
could not evade responsibility as the Council’s advisory body. 
The fact that the Commission has t> rely upon the facts given 
by the mandatory was impressive to some of the Commission’s 
members.“ . 

The high commissioner presented a long statement to the Com- 
mission in which he went over much of the ground of the special 
report, and brought its information up to date. In reply to ques- 
tions put by members of the Commission as topic after topic was 
taken up, he gave much additional information. The discussions 
which took place between him and the members of the Commis- 
sion served well to bring out tha poirts on which doubt still might 
_ be entertained as to Iraq’s self-governing ability and the precise 
attitude of the British government on these points. 

The matter which led to the most frequent expression of 
anxiety in the Commission was tie fate of minorities, once 
British influence is withdrawn. Several members felt that factors 
exist within Iraq which make the future of these minorities un- 
certain if left to the mercies cf an Areb Iraqi government. The 
accredited representative took a more optimistic view of the 
situation, and told the Commissior that the Iraqi government 
would be tolerant of minorities. With regard to a suggestion that 


4 Thid., p. 287. “PMO, Mins, 20, pp. 116-116. 
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a League commissioner might be sent to reside in Iraq upon the 
termination of the mandate to supervise the fulfilment of the 
minorities guarantees: to be given by Iraq, the accredited repre- 
sentative took a strongly critical position. He thought the Iraqi 
government would view this ‘‘as a derogation of sovereignty, . 
and as an indication that it was not trusted to implement what- 
ever guarantees it might have given.’’ It would be considered 
an unnecessary and provocative measure. Moreover, it ‘‘would 
serve to perpetuate and emphasize the artificial division’’ which 
had recently sprung up between certain minorities, and would 
: tend to preserve existing suspicions and might even promote new 
animosities. It would defeat its own object by keeping alive a 
separatist spirit, whereas such groups as the Kurds must be 
brought to throw in their lot with the Arabs. The Iraqi govern- 
ment would oppose the appointment of a League commissioner, 
and so would the British government.” 

Some members of the Commission pointedly raised the issue 
of Iraq’s self-governing ability in reference to judicial organiza- 
. tion. Measures had been taken in the new judicial agreement to 
safeguard the rights of foreigners, but was the judicial system 
adequate to the dispensation of justice to Iraqis? Certain facts, 
such as the denial of justice to the Bahais, seemed to make the 
answer doubtful. The accredited representative took the firm 
position that all the necessary guarantees were present, and that 
these could be perpetuated by the Council when it came to 
terminate the mandate. British judges in certain of the courts 
would likely be continued. The accredited representative did not 
think that it was fair to put the situation in this way: Iraq is 


`~ able to stand alone. Why? Because British judges are present 


and their number will be increased.“ | 
Doubt was expressed also in the Commission concerning the 
adequacy of the police force and its immunity from political in- 
fluence. The British representative emphasized the point made 
in the special report that perfection in government could not'be 
asked of a mandated territory as a condition of its emancipation. 
The Covenant seemed to contemplate only self-governing ability, 
and that meant to be able ‘‘to govern itself without external as- 
sistance.’’ The Iraqi state, ‘‘given the support and inspiration 
“ [bid., p. 180. *Tbid., pp. 188-189. | 
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of membership of the League, is nox fit to stand atone; it is now 
capable of self-government, indeed “5r all practical purposes it 
is governing itself; it has shown itse f jealous of the sanctity of 
international engagements.’’* The British government was will- 
ing to agree that ‘‘the moral respo=sibility’’ for Iraq’s failure 
to fulfill the trust placed in it would 13st upon the British govern- 
ment, “which would not attempt to <ransfer it to the Mandates 
Commission.” This categorical =tatement seemed to give 
marked relief to the members of the Commission, who appeared 
to fear acutely that such moral respcasibility would be permitted 
to fall upon the Commission’s shoulders. 

Many other matters were discusse1 with the accredited repre- 
sentative, but enough has alreacy bean presented to indicate the 
line taken in the discussions. In turrng to the task of making its 
report to the Council, the Commission found itself confronted 
by the very delicate question of whether it should say, as a ma- 
jority, or possibly all, of its members felt, that as far as the 
Commission could judge from the information at its disposal, it 
could see no objection to the Brit:sa proposal to terminate the 
mandate, or whether it should refrai- from expressing its opinion 
until called upon to do so by the Corneil. After listening to force- 
ful arguments on both sides, it fically decided, with one dis- 
sentient vote, to make the following shservation?# 


In the course of this session, the Cox-nission had occasion to examine 
the mandatory power’s report made cm the progress made by Iraq be- 
tween 1920 and the present day. This examination was of particular in- 
terest, inasmuch as the Commission acjoyed the help of Sir Francis 
Humphrys, the high commissioner, an ais chief assistant, Major H. W. 
Young, who gave very valuable particclars supplementary to those con- 
tained in the report. 

So far as its normal sources of infomation permit, the Commission 
is thus now in a position, to the exter: compatible with the nature of 
its functions and its procedure, and stkcect to the information which has 
been promised to it, to express its views on the mandatory power’s pro- 
posal for the termination cf the Iraq mendate. As soon as the Council has 
reached a decision as to the general 2mditions which must be fulfilled 
before a mandate ean be brought tc an end, the Commission will be 
ready to submit to the Council its opion on the British proposal re- 
garding Iraq, after examining that procosal in the light of the Council’s 
resolution. 


a Ibid., p. 124. “TEI, p. 184. 
= Ibid, pp. 233, 160. 
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| The Council’s Resolution of September 4, 1931, and the Com 
mission's. Recommendations of November, 1931. On Septembe: 
4,1931, the Council made its decision concerning the general con 
ditions to be fulfilled before a mandate can come to an end, anc 
called upon the Commission to submit its opinion on the Britis] 
government’s proposal to emancipate Iraq, in the light of th 
decision just made. The Commission gave the problem mos 
careful consideration at its 21st session (October 26-Novembe: 
18, 1931), and came to the conclusion that the facts upon which i 
was forced to rely, namely, those furnished by the mandatory 
justified a judgment that Iraq was capable of fulfilling the condi 
tions contained in the Council decision of September 4. The Coun 
cil had, upon the recommendation of the Commission as a resul 
of its 20th session, decided that a territory should fulfill the fol 
lowing de facto conditions: (1) it must have a settled govern 
ment and an administration capable of maintaining the regula: 
operation of essential government services; (2) it must be cap 
able of maintaining its territorial integrity and political inde 
pendence; (3) it must be able to maintain the public peac 
throughout the whole territory; (4) it must have at its disposa 
adequate financial resources to provide regularly for normal gov 
ernment requirements; (5) it must possess laws and- a judicia 
organization which will afford equal and regular justice to all 
= The Commission took up these conditions one by one to see how 
Iraq measured up to them. It had the assurance of the accreditec 
representative that condition 1 was fulfilled, which assurance i 
_ accepted, in the absence of any information to the contrary. Con 
. dition 2 had to be taken in a loose sense, since Iraq manifest 
did not have sufficient force to repulse an aggressor. Considering 
however, the securities afforded by membership in the League 
and the guarantees of British aid in case of war under the pro 
visions of the treaty of 1930, the Commission was of the opinior 
that Iraq could satisfy this requirement. Condition 3 seemed to 
. the Commission to be satisfied by the present situation in Iraq 
and the accredited representative assured it that the Iraqi arm) 
and police would be sufficient to cope with anything that coulc 
reasonably be foreseen. The soundness of the financial situatior 


. ™Official Journal, 1981, pp. 2056-2058. 
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and the latent resources of the sountry seemed to justify the be- 
lief that Iraq satisfied condition 4. As to condition 5, the 
Commission believed that the laws and judicial system are such 
that uniform justice will be afforded to all, provided certain re- 
adjustments and improvements aré. made and guarantees are 


given at least equal to those of the jadicial SE of Mareh 
4, 193L% . 


In its decision of September 4, 1931, the Council ae that 


a mandated territory, to be emancipated, should be called upon 
to insure and guarantee * | 


(a) The effective protection of racial; “inguistie, aa religious minori- 
‘ties 

(b) The privileges and immunities of foreigners (in the Near Eastern 
territories) , including consular jurisdictzon and protection as formerly 
practiced in the Ottoman Empire in virtue of the capitulations and usages, 
unless any other arrangement on-this subject has been previously ap- 
proved by the Council of the League : ‘cf. ‘Nations in concert with , the 
.Powers concerned ; 

(c) The interests of: fetes in naad civil, and criminal cases, 
in so far as these interests are.not gnaranzeed by the capitulations; 

(d) Freedom of conscience and public worship and the free exercise 
of the religious, educational, and medical activities of religious missions 
of all denominations, subject to such measures as may be indispensable 
for the maintenance of publie order; morality, and effective administra- 
tion; ` 
(e) The financial solitons regularly assumed by the former manda- 
tory power; 

(f) Rights of every kind legally aequired under the mandate régime; 

~ (g) The maintenance in force for their respective duration, and sub- 
ject to the right of denunciation. by the parties concerned, of the inter- 
national conventions, both general and special, to which, during the man- 
date, the mandatory power accedec on behalf of the mandated territory. 


In the entire history of its consideration of the case of Iraq, 
the Commission has manifested a: desire. to require rather strong 
guarantees of Iraq as to minorities. In its recommendation to the 
Council, therefore, the following stetement is not unexpected :* 


The Commission is of the opinion thet thé protection of racial, lin- 
guistic and religious minorities should be ensured by means of a series 
of provisions inserted m-a declaraticn té be made by the Iraqi govern- 
ment before the Council of the Leagtie of Nations.and by the acceptance 
of the rules of procedure laid dowr by ‘tke Council in regard to petitions 
coneerning minorities , according to whick, in particular, minorities them- 

“P.M.O., Mins., 21, pp. 222-223. eee) 
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selves, as well as any person, association, or interested state, have the 
right to submit petitions to the League of Nations. 

The text to be drawn up would contain the general provisions 
relating to the protection of minorities in the European treaties. 
Further measures might be required of Iraq, in the Council’s 
discretion. The guarantees undertaken might be modified only 
by a majority vote of the Council of the League. Any member of 
‘the Council would have the right to bring to the attention of the 
Council ‘‘any infraction or danger of infraction’? of any of the 
stipulations, ‘‘and the Council could thereupon take such action 
and give such directions as it might deem proper and effective 
in the circumstances.’’ 

The guarantees 1n favor of foreigners. should be based on the 
judicial agreement of March 4, 1931. The majority of the Com-, 
mission thought it advisable that some of the foreign judges 
under this arrangement should be other than British. In the case 
of foreign nationals not enjoying the rights under the capitula- 

tions, Iraq should undertake to safeguard their interests in civil 
_ and criminal judicial matters.” 

Formal undertakings should be made to satisfy the other de- 
mands listed in the Council decision of September 4. Further- 
more, Iraq should undertake to grant most-favored-nation treat- 
‘ment to members of the League, on condition of reciprocity, and 
for a period to be decided upon by Iraq and the Council. Iraq 
should undertake to permit submission to the Permanent Court 
of any difference between itself and a member of the League as 
to the interpretation of these undertakings. 

As a final observation, the Commission pointed out to the 
Council that an examination of the treaty of alliance of June 
30, 1930, indicated that ‘‘certain provisions . . . were somewhat 
unusual in treaties of this kind,’’ but that ‘‘the obligations en- 
tered into by Iraq towards Great Britain did not de in- 
fringe the independence of the new state.??5 

Irag’s Declaration before the Council and Admission to the 
League. On January 28, 1932, the Council, upon the recommenda- 
tion of the rapporteur, M. Marinkovitch Ge a; approved 
the Commission’s recommendations as the basis of its action in : 


5 Tbid., p. 224. a % Thid. 
œ Ibid., p. 225. 
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bringing about the emancipation of Iraq.’ A Council committee 
was appointed to consist of the rappcrteurs for minorities ques- 
tions, questions of international law and mandates, and the repre- 
sentative of Great Britain on the Ccuncil, ‘‘to prepare, in con- 
sultation with the representatives of the Iraqi government, and, 
if necessary, with a represeniative of the Permanent Mandates 
Commission, a draft declaration covering the various guarantees 
recommended in the report of the Permanent Mandates Commis- 
sion, and to submit that draft to the Council at its next session.’’™ 
The Committee held fifteen meetings. from January 30 to Febru- 
ary 10, and from April 25 to May 7, The prime minister of Iraq 
and M. Pierre Orts, member of the Permanent Mandates Com- 
mission, cooperated with the Committee in an advisory capacity. 
The report and the draft Dec_arazion proposed by the Committee 
were adopted by the Council on May 19, 1932.°* On July 13, 1932, 
the Secretary-General was able to inform the Council that ‘‘the 
government of the kingdom of Iraq has submitted to him, duly 
signed, the Declaration approved br the Council’s resolution of 
May 19, 1932, and containing the guarantees to be given by Iraq, | 
together with the instrument of ratification of this Declaration, 
which has been deposited iz the arzhives of the Secretariat.” 
On October 3, 1932, Iraq was we!comed by the Assembly into the 
League as its fifty-seventh member.“ 

Certain features of the Declarazion signed by Iraq deserve 
brief mention. The first ten articl2s of the Declaration consti- 
tute the first chapter, and concern the protection of minorities. 
Traq’s undertakings in regard to minorities, are recognized as 
‘‘fundamental laws of Iraq?” over which no law, regulation, or 
official action shall take preeedence. ‘‘ All Iraqi nationals shall be 
equal before the law and shall enjcy the same civil and political 
rights without distinction as to race, language or religion.” Free- 
dom of worship, of charitable endeavor, and of private educa- 
tional activity shall be guaranteed to all minorities alike. In the 

© Official Journal, 1982, pp. 471-479; text of the Council resolution is at p. 474. 


a Thid., p. 474. 
# For text of the Committee’s seport, see ibid., pp. 1842-1347; for text of the 


- Declaration, pp. 1347-1350; for the Jouneil’s iscussion, pp. 1212-1216. 


* Tbid., p. 1483. . 

“ Verbatim Record of the Thirteenth Orcinary Session of the Assembly, Sixth 
Plenary Meeting. 

“For text of the Declaraticn, see Official Journal, 1932, pp. 1347-1350. 
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liwas of Mosul, Arbil, Kirkuk, and Sulaimaniya, the official lan- 
| guage, side by side with Arabic, shall be Kurdish in the quadhas 
in which the population is predominantly of Kurdish race. In the 
quadhas of Kifri and Kirkuk, in the liwa of Kirkuk, the second 
official language shall be either Kurdish or Turkish. Other guar- 
antees are specified in some detail. All the guarantees in favor 
_ of minorities ‘‘constitute obligations of international concern and 
will be placed under the guarantee of the League of Nations.’’ 
They may be modified only with the assent of a majority of.the 
League Council. Any League member represented on the Council 
may bring to the attention of the Council any infraction or dan- 
ger of infraction of any of the guarantees, ‘‘and the Council may 
thereupon take such measures and give such directions as it may : 
deem proper and effective in the circumstances.’’ Any dispute as 
to the law or facts arising out of these articles, if between Iraq 
and a member of the League represented on the Council, may be 
referred by either party to the Permanent Court of International 
Justice. 

As it finally found its way into the Declaration, the most- 
favored-nation clause extends to members of the League for ten 
years from the date of Iraq’s admission, subject to reciprocity. 
But, should measures taken by a League member seriously affect 
the chief exports of Iraq to Iraq’s detriment, the latter reserves 
the right to request the member of the League concerned to open 
negotiations immediately for the purpose of restoring the bal- 
ance. If no‘agreement is reached within three months, Iraq will 
be freed from its obligation to give most-favored-nation treat- 
ment to that member. Irag’s undertaking does not apply to any 
advantages accorded by Iraq to adjacent countries in connection 
with frontier traffic or customs union or customs privileges 
granted to Turkey or to a country which was wholly Turkish 1 in 
1914. 

A uniform judicial system for Traqis and foreigners is guaran- 
teed. The agreement of March 4, 1931, is to be maintained for ten 
years, except that the foreign judges need not be British in na- 
tionality. International conventions to which Iraq is a party are 
continued in force. Acquired rights and financial obligations 
must be respected or fulfilled. Freedom of conscience and worship 
and the free exercise of the religious, educational, and medical 
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activities of religious missions of all denominations and nation- 
alities are insured and guaranteed. The provisions of ‘the second 
chapter, including all those mentioned above except those rela- 
tive to minorities, constitute obligatiors of international concern, 
and any member of the League may call the attention of the 
Council to their infraction. They may be modified only by agree- 
ment between Iraq and a majority of the League Council. Any . 
difference that may arise between Ireq and any member of the 
League represented on the Council, with regard to the interpre- 
tation or the execution of these provisions, must, on application 
by such member, be submitted for cecision to the Permanent 
Court. | 
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, Procedures. in State Legislative Apportionment. The continued 
shift of population from rural areas to urban centers, as well as popula- 
tion movements on other than rural-urban lines, and the failure in some 
states to make corresponding changes in the distribution of legislative 
voting strength make desirable a critical examination of the existing pro- 
cedures for apportionment of representation, together with a considera- 
tion of the efforts which have been made to improve these methods. 
_ ‘The present arrangements for apportionment in most states involve the 
vesting of authority to make apportionments in the legislature, with op-. 
portunity for review of the action by the courts in appropriately initiated 
litigation. In states where there have been more or less extensive popula- 
tion shifts, representatives from districts declining relatively in popula- 
tion have been desirous of maintaining the existing distribution of politi- 
, eal power, resulting in a failure to act on the problem of apportionment 
in some cases and in an inequitable distribution of seats in others. Coupled 
with this situation is the fact that judicial review of legislative action on 
apportionment has proved an inadequate remedy against unfairness. 
The failure of legislatures to carry out their constitutional duty. of re- 
. distributing representation is felt most keenly in states containing large 
metropolitan centers. In Illinois, the apportionment act of 1901 is still 
in effect! The present senatorial districts of Missouri were laid out in 
1901. The New York apportionment of 1917 remains in effect, although 
on several occasions the legislature has passed apportionment acts which 
the governor was unable to approve. Some results of legislative inaction 
in this matter are shown in Table I. ge 
‘There is, of course, no judicial process available whereby a legisla- 
ture may be compelled to reapportion against its will. This question has 
been involved in several [linois cases, and the principles established 
would appear to be equally applicable to other states. A suit for manda- 
mus to compel the members of the legislature to reapportion in keeping 
with the constitutional mandate met with no success.? A suit for injunc- 
tion to restrain the state treasurer from paying the salaries and expenses 
of the General Assembly, alleging that the failure to reapportion had 
made it an illegal body, failed ; the court declared that ‘‘the people have no. 
remedy save to elect a General Assembly which will perform that duty.’’? 
Quo warranto proceedings questioning the right of the members of the 
legislature to hold office because of their failure to carry out this con- 
- stitutional duty were likewise dismissed.’ In another proceeding, the con- 
1 Fergus v. Marks, 152 N. E. 557 (1926). 
? Fergus v. Kinney, 164 N. E. 665 (1928). 
* People ex rel. Fergus v. Blackwell, 173 N. E. 750 (1980). 
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stitutionality of an act was questioned because the legislature which 
passed it had failed to carry out its duty to reapportion; but the court 
asserted that it had no authority to declare the General Assembly which 
passed the act not a de jure body.‘ An interesting line of attack was 
employed in the suit of a citizen of Illinois against the collector of in- 
ternal revenue praying for an injurct-on +o restrain the collection of the 
federal income tax of the complainart. It was contended, inter alia, that 
the refusal of the state legislatcre to reapportion deprived Ilinois of 
a republican form of government ard that the failure of the federal 
government to enforce the const-tuticnal guarantee in this respect re- 
lieved citizens of Illinois from the payment of the federal income tax. 
This contention was held to be without merit.’ 


TABLE I. POPULATION AND ECPRESENTATION OF CERTAIN 
METROPOLITAN AREAS IS STATS LEGISLATURES 


_Peroentage of 
Metropolitan Area Fopulation of 
Etate (1980) House Senate 
New York* ......... Foie Lido ne Ge sad 59.8 44.6 47.0 
Cook. County, Elmüis ess irensieosveie eoo 52.1 87.2 87.2 
St. Louis City, Missouri ............,..,....... ose 22.6 12.6 17.6 
Wayne County, Miehigan ....................,..., 39.0 21.0 21.8 


* Figures are for the following countis: New York, Kings, Queens, Nassau, Bronx, 
Richmond, and Suffolk (grouped with Richmond in & senatorial district). The in- 
stances given in this table could be multilied “rom all parts of the country. For 
. figures on certain other states and on inequalities in congressional apportionments, 
see R. L. Mott, Materials Illustrative cf Americcn Government, pp. 219-226 (1925). 


Judicial review of legislative apportionment has been inadequate as 
a remedy partly because of the absence of ny precise standards by which 
legislation on the subject may be tested and partly because of the failure 
of legislatures to follow adverse :ud:cial decisions immediately with an- 
other apportionment act. The most exact -constitutional rule applied by 
the courts is the requirement that districts be as nearly equal in popula- 
tion as may be. In the application cf zhis rule, it is admitted that exact 
. equality of representation is unettainable; but ‘‘this difficulty cannot 
excuse or render lawful an appcrtionmemt which widely and unneces- 
sarily departs from the constitutional pr-ncïples. . . .’”* ‘All the con- 
stitution requires is that equality in tha representation of the state which 


‘ People v. Olaridy, 165 N. E. 688 (13267. 

® Keogh v. Neely, 50 F. (2d) 685 (1881)- The Supreme Court allowed this decision 
to stand in a decision (as yet unrepor-ed} handsd down on May 16, 1932. 

* Brooks v. State, 70 N. E. 98C (Ind, 1604). 
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an ordinary knowledge of its population and a sense of common justice 
would suggest. . . .” Such general statements are typical of judicial 
opinion on the matter, but reference to Table IT will show that when the 
largest district is more than twice as populous as the smallest, it is prob- 
able that the apportionment act will be declared void. . 

The judiciary would perhaps interpret the requirement of equality 
_ of representation more strictly, as well as other limitations in connec- 
tion with this matter, if the consequences flowing from nullification of. 


TABLE IE JUDICIAL INTERPRETATION OF REQUIREMENT OF 
LEGISLATIVE DISTRICTS OF EQUAL POPULATION 








Index of 

Apportionment Act Inequality* Decision ` 

Ky., 1906, c. 139 ........ LAG ND NAR EA WHO WRG ES § 7.19 Void, 100 8. W. 865 
Wis., 1891, e. 482 ...... rere rar intense 5.61 Void, 51 N. W. 724 
N Yo ABUT ainaani areren nE EEEE A 3.24 Void, 38 N. E. 827 
Mass., 19161 ........., TE eS eee ee a ae 8.15 Void, 118 N. E. 581 
Wis. 1898 0 LL... TR EEE EE err 2.91 Void, 53 N. W. 85 
Mich 1801, Noe LTD sus etNesseese Wi Nex caa ee dawes 2.57 Void, 52 N. W. 944 
N.Y., 1892, «. 397 ....... PT Gis 2.28 Valid, 81 N. E: 921 
Mich: 1005; No: 240 scsi eden ln essuie wore 2.20 Void, 108 N. W. 749 
Wi D802, Ci BOT ns tee titi anse secs 2.17 Valid, 81 N. E. 921 
Wis., 1892, 0 Í ..sssesesrss E E E EE E E 2.14 Void, 52 N. W. 944 
Wis., 1891, e 482 ......... TORO Creare ee eee 1.77 .Void, 51 N. W. 724 
nd, 10080 200 a eenaa E seine seams sag wares 1.65 Void, 70 N. E. 980 
Tih; 1898, ps6. 2 esti eesecnws TS 1.42 Valid, 40 N. E. 807 
NAY) T8987 weve 05 5a eae wheats aa onu 1.25 Valid, 142 N.Y; 528 


* This figure was arrived at by dividing the population, or the number of quali- — 
fied voters as the case might be, of the largest constituency by the population, or 
qualified voters, of the smallest district. Thus, the disparity in size of districts in- 
creases with the index. The question of equality was not, however, the sole issue 
in all of the cases. Cases and acts listed twice involved apportionment for both houses 
of the legislature, 

_ + Apportionments of counties for state legislatures made by local boards in Kings 
county, New York, and Suffolk county, Massachusetts. ` 





apportionment acts were less drastic. When an act is voided, the previous 
act ordinarily is revived, and on occasions the legislature fails to re- 
consider the matter for long periods of time. The hesitancy of the courts 
to assume responsibility for the perpetuation of the less desirable of two 
alternatives found expression in an opinion of the New York court of 
appeals in these words: ‘‘If the act of 1892 is void, the act of 1879 is 
also plainly void, and no election of members of the assembly should be 
tolerated under it. This might relegate the people to the act of 1866.... 


*Begland v. Anderson, 100 8. W. 865 (Ky., 1907). 
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This would be a travesty on the law and upon all ideas of equality, 
propriety, and justice. We are compelled to the conclusion that the act 
`of 1892 T withstands all assaults upon it, and is.a valid and 
effective law.” 

A fow instances illustrating the force of this rune are given in 
Table IIT. This factor probably explains in part the decline in the num- 
ber of cases questioning the constitutionality of state apportionment 
acts. The most active period of litigation seems to have been from 1891 - 
to 1900, with declines for each of the follewing decades.® Interested par- 
ties are hesitant to inaugurate proceedings which may result in mak- 
ing their lot worse without „prospect of immediate rectification of the 
difficulty. 
= Various other methods have been anses in apportionment which 
suggest routes out of the difficulty. One of these involves a legislature 


TABLE II. CONSEQUENOES. OF JUDHQIAL NULLIFIOATION 
OF LEGISLATIVE APPORTIONMENTS 


= | Next Aotual 
Act Invaltdated Ast Revived Apportionment 
Kentucky, 1906, © 139 .................,... 1392, e. 198 1918,'0. 45 
Indiana, 1895, 6.60 sus ses cs ecedtieweess 1385, e 82 1897, e. 51 
Michigan, 1913, no. 336 ........... se eeeeens 1305, no. 244 1925, no. 152 ` 


of fluctuating size, based upon the total number of votes cast in the 
preceding election in each representative district; another vests authority 
to make apportionments in an executive officer or board. Arizona and 
Idaho follow the plan of increasing or d2creasing representation in the 
lower house of their legislatures with the number of votes cast in each 
county at the last general election. In Arizona, each of the fourteen 
counties elects one representative for every 1,500%° votes or major frac- 
tion thereof cast for governor at the lest preceding general election, 
with the proviso that each county shall heve at least one representative.“ 
The number of senators for each county is fixed in the constitution. In 
Idaho, one representative is elected by each county, of which there are 
forty-four, for each 2,500 votes or frac-ion of 1,000 or more cast for 


* People v. Rice, 31 N. E. 921 (1892). Referunce to Table IL shows the strength 
of this ‘‘compulsion’’ in throwing this decisicn out of line with judicial opinion 
in other cases. 

* For a discussion of the leading cases, see P. E Reïnseh, American Legislatures and 
Legislative Methods (1907), 204-212. 

A proposed constitutional amendment to allow one representative for each 8, 000 
votes or major fraction thereof was defeated at the polls in 1930. 

2 Constitution of Arigona, Art. IV, pt. ‘2, sec. 1, 
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governor at the last general election. Each county, however, has only 
one senator. These plans have the theoretical advantage of stimulating 
participation in voting, but do not appear to be practicable except in 
those states having only a few counties and a relatively sparse population. 

A more widely used plan vests authority to make apportionments in 
an executive officer or board. One of the oldest schemes of this nature is 
in effect in Ohio, where the governor, auditor, and secretary of state, 
after each decennial census, determine the number of senators and repre- 
sentatives to be elected by each county or district for each of the sue- 
ceeding five biennial sessions. Very precise rules are laid down in the 
constitution to govern them in the performance of this task, and be- 
cause of the resulting limitations there is discrimination against the more 


~ populous counties.1* Nevertheless, apportionments are made regularly 


each decennium, and the greater discriminations existing in some states 
where this function has not been DEEE by the legislature for many 
years have been avoided, 

The Missouri constitution contains a provision empowering the gov- 
ernor, secretary of state, and attorney-general to divide the state into 
senatorial districts, ‘‘as nearly equal in population as may be,’’ in case 
the general assembly fails or refuses to do so at the session held following 
the census.** Recent experience with this arrangement has not been es- 
pecially happy. In 1912, the governor refused to proclaim an apportion- 
ment concurred in by the secretary of state and the attorney-general, 
and the state supreme court declared that even if this formality had 
been met, the apportionment would have been void because of the in- 
equalities in population of the districts.> In 1921, it was held that the 
initiative and referendum amendment, adopted in 1908, which in formal 
terms vested legislative power in the legislature, had nullified the con- 
stitutional provision giving the legislative power of making apportion- 
ments to the governor and his associates.” 

In Maryland, it is the duty of the governor to arrange representation 
in the house of delegates after each federal census by assigning a num- 

u Constitution of Idaho, Art. TIL; Compiled Statutes, 1919, p. 37. 

“Seo F. R. Aumann, ‘ ‘Rotten Borough’ ere in Ohio,’’ 20 Nattonal 
‘Municipal Review, 82-86 (1931). 

# Art. IV, sec. 7. 

% State ex rel, Barrett v. Hitcheock, 146 8. W., 40 (1918). 

# State ex rel.’Lashly v. Becker, 235 S. W. 1017 (1921). Doubt has been expressed 
as to whether this decision would be followed in the future, in view of the fact 
that the court divided on a strictly partisan basis in reaching its four-to-three divi- 
sion, and the further fact that in previous decisions the eontinued validity of the 
apportionment elauses had not been questioned despite the adoption of the initiative 
and referendum amendment. L. M, Short, ‘‘Oongressional Hedisiricting in Missouri,’’ 
in any Ang., 1931. 
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ber of delegates to sack county in. accordance. with riles laid down in 
the constitution.” An initiated constituticnal amendment accepted by the 
voters of California in 1926 established a reapportionment commission 
with authority ‘to district the state for both houses of the legislature 
in case this duty is not performed by the legislature itself. The amend- 
ment carried the important limitation that no county may have more 
than one senator.’® The proposed Dlinois constitution of 1922 provided 
. a like procedure for making apportionments.!® A plan recently proposed 
by a committee of the Wayne, county, Michigan, board of supervisors 
would vest this authority in the secretary of state. 

Several states, including Arizona, Indiana, Massachusetts, Michigan, 
Missouri, and New York, at.one time or another have empowered the 
county board ef supervisors, or a similar local authority, to divide a 
éounty into legislative districts for at ‘east one house ‘of the legisla- 
ture after an assignment of a number of representatives has been made. 
_ An interesting scheme to stimulate legislative activity in apportion- . 

ment was adopted in Florida by constitutional amendment in 1924, but 
its efficacy remains to be tested. In rase the legislature fails to, appor- 
tion the representation at the session specified by the constitution, it is 
made the duty of the governor, within th-rty days of the adjournment of 
such session, to: call the legislature together in extraordinary session to 
consider the question of reapportionment ; “and such extraordinary ges- 
sion of the legislature is ... mandatorily required to reapportion the rep- 
resentation as required by this amendment before its adjournment, and 
such extra session so called for reap>ortionment shall not be limited ‘to. 
expire at the end of twenty days or at ell, until reapportionment is ef- 
fected, and shall consider no business othes than such reapportionment; 

It appears from the foregoing that tae chief defect in the existing 
mechanism for apportionment consists ir the impossibility of compelling 
action by the apportioning authority in case of disinclination to perform 
the duty voluntarily. Experience with ncn-legislative apportioning agen- 
cies offers one way out of the difficulty. | 

In states without dominating metropalitan areas, authority might be 
vested in an executive officer or officers to district the state for both 
houses of the legislature on the basis-of population, qualified voters, or 
- whatever is deemed appropriate. The pe-sonnel and method of selection 
of the agency would necessarily vary from state to state, but it seams 
desirable that it should not consist of osticials anxious to secure favors 
from the legislature, since bargaining would inevitably set in. Such an 


* Art. ITI, sec. 5. = Statues of California, 1927, p. lxxxv. 
# Proposed Constitution of Iinois, 1928, See: 24. = 
© Art. VII, see. 3. 
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agency would be capable of as ingenious gerrymandering as any legis- 
lative committee if safeguards were not provided. 

A more important consideration is that the apportioning authority 
should be amenable to mandamus by specific constitutional provision, 
which has not been true in the instances mentioned above. The decisions 
thus far would seem to indicate that without such precaution mandamus 
would not lie, because of the legislative nature of the function ‘per- 
formed,™ and that there would be no more positive remedy than there 
now is against the legislature. The Missouri supreme court stated im 
1912 that the governor, secretary of state, and attorney-general, in so 
far as apportioning the state into senatorial districts was concerned, 
‘‘were a miniature legislature, and consequently . . . could no more be 
compelled by mandamus to redistrict the state than the legislature proper 
could be.’’** The importance of this principle has been recognized in the 
plan for apportionment proposed by the committee of the Wayne a 
board of supervisors. 

Provisions should be made allowing mein reconsideration iy the 
apportioning agency in case its action is invalidated.. This should serve 
the function of making the task of reviewing apportionments much less 
unpalatable to the courts, onabling them to nullify unfair apportionments 
with the knowledge that their action. would not result in an indefinite re- 
version to an earlier and more inequitable distribution of seats. Freed 
from. this responsibility, there is a possibility that the courts would evolve 
a more definite set of standards for testing the validity of apportion- 
ments. 

Such an apportioning agency would Dre subject to the same rules 
as NOW guide the legislature in performing this function, i.e., equality 
of districts in population, contiguity of territory, ete. In some states, ` 
it would perhaps be possible to frame rules of a more precise character. 
The rule of equality could, for example, be phrased to permit a specified - 
deviation of ten or fifteen per cent from the representative quota. In 
this connection, the rules followed in some states in which the function 


= The apportioning agency should not include the governor or other officials not 
amenable to mandamus because of their position. 

© State ex rel. Barrett v. Hitchcock, 146 8. W. 40 (1912). In Commissioners v. 
Jewett,. 110 N. B. 553 (1915), the supreme court of Indiana held in a suit for 
injunction to restrain the county board from dividing the county into legislative dis- 
tricts that the exercise of such legislative power ‘‘is deemed as free from judicial 
control as. though it were attempted by the legislature itself.’’?’ Mandamus issued 
against local apportionment commissioners in Massachusetts in Attorney-General v. 
Suffolk County Apportionment Commissioners, 113 N. Ð. 581 (1916), but it appears 
that this remedy was specifically provided by law in this instance. However, man- 
damus was granted ‘in New York against the local supervisors commanding them 
to divide the connty into assembly districts. Baird v. Supervisors of the Oounty of 
Kings, 58 N. E. 827 (1893). | 
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of apportionment is vested in non-legislative agencies would be worthy of 
study. | 

In states dominated by one or two metropolitan centers, the problem is 
a far different one. The rural sections of such states would be no happier 
with a legislature dominated in both houses by urban elements than the 
metropolitan areas now are under legislatures in which rural representa- 
tives predominate. There are several alternative solutions. The establish- 
ment of city states or of a high degree of home rule is suggested by some; 
by others, representation in proportion to population in both houses. 

A third possible solution seems most feasible for immediate adoption 
in view of the fact that legislatures controlled by non-metropolitan rep- 
resentatives have to be reckoned with in the settlement. This is the plan 
recently adopted in California and proposed in Michigan involving rep- 
resentation in one house according to population and in the other ac- 
cording to acreage. Connected with this would be a non-legislative agency 
to apportion seats in the lower house according to population. In Cali- 
fornia, a commission consisting of certain executive and administrative 
officers has been empowered to do this in case the legislature fails to act. 
' It also apportions for the senate, with the limitation that no county may 
be assigned more than one senator. In Michigan, it has been proposed 
that representation in the lower house be apportioned according to popula- 
tion after each census by the secretary of state, who would be subject 
to mandamus to carry out the duty. A permanent. set of senatorial dis- 
tricts would be ereated.™ 

The vesting of the power to apportion in a non-legislative agency is, 
of course, open to various objections. The party controlling the appor- 
tioning authority would perhaps not lay out the districts so as to give the 
opposition any fair recognition. The same may be said of the legisla- 
ture itself. Due to the fact that the apportioning agency could not be 
forced by mandamus to apportion in any particular fashion,the effective- 
ness of judicial control could be broken down by repeatedly drawing 
districts only slightly less offensive than an invalidated action in obedi- 
ence to mandamus. In the normal course of things, however, it is believed 
that such an arrangement would operate to prevent marked discrimina- 
tions in representation against a particular section of a state. 

If skepticism exists as to the wisdom of introducing positive judicial 

"It would be impossible to substitute rule for discretion as completely as has 
been done in the act providing for apportionment of the membership of the national 
House of Representatives among the states. 

“See The Michigan Plan, Report of a Survey by Special Committee of Wayne 
County Board of Supervisors (Detroit, 1931). This report contains, in addition to 
the recommendations of the committee with reference to Michigan, the constitutional 
provisions of all of the states relating to the subject of legislative structure and 
apportionment. 
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control into what is essentially a political problem, there remains the 
possibility of employing the initiative for reapportionment. By using 
the initiative, the voters of Washington were able to adopt, in 1930, a 
statute reapportioning both houses of the legislature for the first time 
since 1901. This measure remedied a situation in which great in- 
equalities in representation prevailed. A Seattle district with 166,000 
population had the same number of representatives as two ccunties, 
Wahkiakum and Skamania, with only 6,000 population between them. 
Efforts to block the use of the initiative failed, when the supreme court 
of the state held that the initiative was an appropriate means of at- 
taining this objective. * The use of the initiative to set up. a commission 
for dpportionment in California has already been mentioned.2" 

Any one of these arrangements would appear to have some merit in 
solving problems in the procedure of apportionment. The almost insur- 
mountable primary difficulty is that of persuading the groups new con- 
trolling the state legislatures to grant immediate relief from existing in- 
equalities, and, further, that of simultaneously providing means of pre- 
venting the recurrence of such conditions in the future. 

VALDIMER O. KEY, JR. 

University of Chicago. 


‘Governors’ Messages and the Legislative Product in 1932. During 
the year 1932, up to August 20, regular annual legislative sessions had 
been held in Massachusetts, New York, New Jersey, Rhode Island, and 
South Carolina; regular biennial sessions in Virginia, Mississippi, Ken- 
tucky, and Louisiana; and special sessions in Pennsylvania, West Vir- 
ginia, Illinois, Arkansas, Maine, Ohio, Indiana, and Michigan. The pres- 
ent note is an attempt to summarize the recommendations made to these 
sessions (and to the regular session in Georgia in 1981) by the governors, 
and to indicate the legislative product which resulted from these pro- 
posals.t 
. The principal problems dealt with in the sessions, both regular and 
special, were unemployment relief, budget balancing, tax relief, reduction 
of salaries of public officials, ratification of the ‘‘lame duck’’ amendment, 
the passage of laws to facilitate borrowing from funds appropriated by 

% See Sess. Laws, 1931, e. 2; Pieree’s Code, Arts, 8558, 8566 (1929); Fred W. 
Hastings, ‘‘ Voters Initiate Reapportionment,’’ State Government, February, 1931, 


p. 7. 
“State ew rel. Miller v. Hinkle, 286 Pacifie 889 (1930). 

“The use of the initiative to place a senatorial reapportionment in the constitu- 
tion was blocked in Missouri, principally on the ground that such a matter was a 
‘imere legislative act”? and had no place in the ‘‘organie and permanent law of 
the state.’’ State ex rel. Halliburton v. Roach, 130 8. W. 689 (1910). 

1 No information could be secured concerning the session in Louisiana. 
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Congress, revision of banking laws, and similar subjects. It will be noted 
that emphasis was laid principally upon economic matters. Under the 
stress of present-day conditions, some legislative bodies seem. willing 
to follow executive leadership to a greater extent than in better times. 
The success of the comprehensive economice program of Governor Brucker 
of Michigan is a case in point. On the other hand, reduction of publie 
salaries is having ‘‘hard sledding’’ in some states, as witness the defeat 
of all proposed legislation on this subject by the special session of the 
Illinois legislature and the regular session of the Massachusetts general 
court and the Georgia legislature. 

High points include the enactment of a prohibition enforcement act 
by Rhode Island, the consolidation of all of the state’s institutions of 
higher education in Georgia and in Mississippi under a single board of 
trustees, statutory tax limitation acts in West Virginia and Indiana, and 
a two per cent sales tax in Mississippi. | 
~ Arkansas? On March 13, 1932, Governor Harvey Parnell issued a call 

for the legislature to meet on March 15 in a second special session. Seven 
items were named in the call, but the main object was to refund certain 
bonds and save the credit of the state. After four weeks of wrangling, 
the bond bill was passed. The senate then, on April 12, adopted a resolu- 
tion to adjourn at 5 p.m. and sent it to the house about 4 p.m. The 
house sent a resolution to the senate to extend the session fifteen days for 
the purpose of retrenchment through reducing the salaries of state em- 
ployees. That night, about 9 p.m., the lieutenant-governor and the speaker 
certified to the governor that the two houses had disagreed on the time 
for adjournment, and he at once issued a proclamation declaring the ses- 
sion at an end. 

Next day, 68 out of 100 members of the house assembled, declared the 
office of speaker vacant, elected a new speaker, and proceeded to business. 
One old bill was considered and several new ones were introduced, but 
most of the time was taken up in denouncing the governor. The senate 
did not meet. On the second day, 60 answered the roll call. A committee 
was sent to the supreme court to see if the proceedings were legal. This 
committee stated that 87 members of the house and 12 members of the 
senate, 4 more than a majority (really 9 more than two-thirds), of both 
houses, had voted to extend the session; also that the house had never 
received any official notice of the senate’s refusal to agree. 

Six out of seven members of the supreme court, in an unofficial opinion, 
held that ‘‘both’’ had already been construed to mean ‘‘each’’ and that 
a two-thirds majority of each house was necessary to extend the session ; 
that the session ended automatically.on April 12, when the house and 


* Note prepared by Professor D. Y. Thomas, of the University of Arkansas. 
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senate failed to agree on a resolution for extension, and that the gov- 
ernor’s proclamation did not end the session, but only notified the publi: 
that the legislature was no longer in session. Two hours were then spent 
in trying to get possession of the refunding bill and in denouncing tha 
governor. Failing in the former and sueceeding in the latter, the members 
dispersed in anger. The Roland handed them by the governor was t2 
call them ‘‘the rabid group of braying wild jackasses,’’ without any apolc- 
gies to Senator Moses. 

Georgia? Of 29 recommendations made by Governor R. B. Russel, 
Jr., to the regular session of the Georgia legislature in June, 1931, 13 
hecate law. These included: (1) a balanced budget; (2) provision. cf 


‘ necessary revenues to meet the budget; (8) discount of rentals of the 


W. & A. Railroad; (4) reorganization of state government; (5) provi- 
sion for collection of all taxes through one office; (6) proposal of & con- 
stitutional amendment to permit the classification of property for tax 
purposes; (7) combination and codrdination of the units of the state 
university; (8) a uniform textbook law; (9) reduction of the cost of 
textbooks by having them printed by contract or purchased from tke 
publisher in quantity and distributed at actual cost; (10) proposal ef 
a constitutional amendment to enable the state to reimburse counties 


for expenditures on state roads; (11) proposal of a constitutional amend- 


ment to change the date of taking office of a governor from June z0 
January; (12) congressional redistricting; and (13) Piepataton: of a 
new school code. 

Other proposals on which legislation was introduced, but failed oti 
passage, included: (1) reduction of salaries of state employees 5 or 10 
per cent in 1982 and 1933; (2) stopping of further diversion of road 
funds; and (3) revision of the statutes. The governor’s recommendation 
of a reduction of salaries for statutory offices in local government was 
not carried out by the passage of a legislative act, but voluntary ad- 
justments are being made in the counties in some cases. His recommenca- 
tion of a survey of the system of higher education did not require passage 
of a statute, and is being followed up under the authority of the board 
of regents of the institutions of higher education. 

Other matters upon which recommendations were made, but upon which 
no action was taken, include: (1) abandonment of the general property 
tax for state purposes; (2) limitation of the permissible tax rate cf 
counties and cities; (3) statutory provision that any new taxes must 
displace the tax on real estate; (4) closer supervision of the expenditure 
of state school funds; (5) greater emphasis on vocational training in 
public and high schools; (6) no decrease in educational equalization furd; 


“Information furnished by Miss Ella May Thornton, state librarian. 
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‘(7) prohibition of further contributions by counties to the building of 
state roads; (8) proposal of a constitutional amendment to require the 
prorating of receipts in case of over-appropriations; (9) requirement that 
patients bear the cost of care in state hospitals and eleemosynary insti- 
tutions; (10) increase in the maximum hospital benefit under the work- 
man’s compensation act to $500; and (11) authorization of lump sum 
payments in case of total and permanent disability. 

Illinois. Up to August 20, Governor Louis L. Emmerson called three spe- 
cial sessions of the Illinois legislature since the regular session in 1931. 
The first convened on November 5, 1931; the second on January 19, 1932; - 
and the third on February 1, 1932. These three sessions ran concurrently, 
adjourning sine dte on May 5. The governor’s proclamations calling these 
special sessions named a great many subjects for the consideration of the 
assembly. The first session was called to deal with 32 different subjects, 
the second to deal with 11 additional subjects, and the third to deal prin- 
cipally with the reduction of salaries and economy in the public service. 

Mr. DeWitt Billman, secretary of the Illinois Reference Bureau, writes: 
“I am afraid that any attempt to pick out bills embodying the gov- 
ernor’s recommendations on all subjects included would not be possible. 
For one reason, he included in these calls a number of subjects which 
were not administration subjects or sponsored by the governor, but in- 
eluded by request of persons who insisted that the matter was of such 
a pressing nature as to warrant consideration at a special session. The 
subject of taxation in its broadest sense was specified for the attention 
of the legislature. A number of bills on this subject were prepared, in- 
eluding an income tax, but hundreds of others on the same subject of 
taxation failed. of enactment. There was no program of administration 

' bilis, and the calls for the mest part specified subjects for legislative con- 
sideration rather than definite recommendations as to particular pro- 
posals.’”* 

The first session enacted 68 bills, the second session only three bills, and 
the third session 16 bills. Among other matters, the first special session 
ratified the ‘‘lame duck’’ amendment to the federal Constitution. Most 
of the economy legislation of the third session was defeated, while the 
unemployment relief program was approved. | 

Indiana.’ Governor Harry Q. Leslie called a special session of the In- 
diana general assembly to meet on July 7. The purpose was to pass tax 

limitation legislation and to effect any possible economies in state and local 
expenditure for tax relief purposes. Recalling somewhat the extraordinary 
procedure followed by Governor Bilbo in Mississippi in exacting signed 


“Letter of July 12, 1932. 
* Information furnished by the Indiana Legislative Bureau. 
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pledges from the members of the legislature before calling them intc: 
Session, the speaker of the house and the lieutenant-governor of the state 
circulated a letter to the membership of the assembly stating that ‘‘as 


a condition to calling a special session of the legislature, Governor Leslie . . 


requires, first, that such session be limited to subjects of tax relief only, 
and second, that a tax program be agreed upon in advance.’’ The lette> 
then proceeded to ask: ‘‘For the governor’s information, will you indi- 
cate (1) whether you are willing to agree to a special session of the legis- 
lature for tax relief only, (2) will you further indicate your views a3 
to the 17 propositions of principle contained in the report of the Citizens’ 
Tax Committee, mailed you a few days ago, as they appear on pages 4-7 
of such report, stating your approval or disapproval of each propos-- 
tion?’’ The letter went on to point out that ‘‘the Citizens’ Tax Committee 
wisely refrains from trying to make ‘rubber stamps’ of the membership, 
and therefore sets forth propositions of principle which the legislature 
is now asked to formulate into law in its own way. We are hoping thet 
Governor Leslie will take the same attitude if a majority of the membe-- 
ship of both houses substantially approves the propositions of pune 
contained in the report.”’ ' 

The Citizens’ Tax Committee referred to in the letter was a small 'bočy 
of private citizens who had been appointed by the governor to attempt 
to find a solution for the state’s economic problems. The principal fea- 
tures of the recommendations were tax limitation and salary reduction. 
Drastic reductions were made in authorized budget totals for municipal 
subdivisions of the state for the current year. : 

Kentucky.® Governor Ruby Laffoon was unusually. successful in sectr- 
ing the enactment of his legislative proposals. All of his five major rec- 
ommendations were passed by the legislature. These included: (1) the 
making of an audit of the state ($150,000 was appropriated for the pur- 
pose); (2) reducing the size of the board of managers of penal and 
charitable institutions from 12 to 5, and changing it from a voluntary to 
a paid board; (3) a tax levy upon buses and trucks, sufficient to cause 
them to give the railroads a chance for competition; (4) extending the 
time for payment of delinquent taxes from January 1 to March 1; and 
(5) authorizing banks to offer state warrants as security against tte: 
deposits in lieu of. bonds. 

The governor’s proposal for a tax to balance the budget was the only 
unsuccessful part of his program. This was transmitted to the legislatare . 
with an explanatory message in which he asked that a general sales tax 
of two per cent be imposed. A bill for this purpose was passed by the 
house, but died in the senate. 


e Information: furnished by Professor J. Catron Jones, of the University ¢ of Ken- 
tucky. 
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Maine.” A brief special session of the Maine legislature, called by Gov- 
ernor Gardiner for the purpose of amending the tax laws so as to avoid 
a prospective loss of revenue for highway purposes, was held on April 1. 
‘Two bills were enacted—one dealing with the gasoline tax, which was 
the one for which the session was called, and another to amend the law 
governing primary elections. The legislature was in session only, one day. 

Massachusetts.” Governor J. B. Ely made 14 recommendations in his 
message to the regular session of the Massachusetts general court which 
convened on January 6. Of these, 3 were approved, one was approved in 
part, one was rejected by vote, and 9 were rejected through the commit- 
tees. 

The projects approved were as follows: (1) extension of the law for 
payment of part of the gasoline tax to cities for an additional period of 
' three years, increasing the allocation by half a cent for unemployment 
relief projects; (2) authorization of the commissioner of banks to issue 
certificates secured by the assets of a bank being liquidated to enable the 
quick securing of cash by depositors; (3) the creation of central credit 
banks for the use of savings and codperative banking enterprises, to make 
loans against mortgage security. The project approved in part was a 
recommendation for more frequent payment by the state to the cities 
of money for welfare projects. The general court provided a committee 
for an investigation of the necessity of legislation on this subject. 

The proposal that was rejected was one for a cut of ten per cent in 
the salaries of state employees. When. the original proposal for a reduc- 
tion in salaries was defeated, a substitute proposal for a reduction in: 
the salaries of the members of the general court for the present session 
. was proposed. This project was no more favorably looked upon than the 
first. The Massachusetts general court has a custom of defeating obnox- 
ious legislative’ proposals by having committees report that no legislation 
is necessary. This was the method of execution used upon eight of the 
recommendations of the governor. These recommendations were as fol- 
lows: (1) creation of a division in the department of labor and indus- 
tries for supervision of the public employment service, with authority 
to establish branch offices; (2) carrying out of the recommendations of the 
commission on stabilization of employment through the use of public 
works; (3) modification of the milk standardization law; (4) licensing 
of milk distributors and middlemen; (5) expansion of the police powers 
of the department of agriculture concerning milk; (6) changing the term — 
of office of the chairman of the commission on administration and finance 
to correspond -with the term of the governor; (7) abolition of the office 
of comptroller (one of the members of the commission on administration 


t Information furnished by Governor William T. Gardiner. 
*Information furnished by Edward H. Redstone, state librarian. 
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and finance) and return of these duties to the auditor of the commion- 
wealth; and (8) regulation of holding companies. The final recommenda- 
tion was for the creation of a corporation with an authorized capital of 
- $20,000,000 to take over mortgages and other securities of banks in order 
to release funds to depositors. The committee which had this bill in 
charge reported that it should be referred to the next annual session. 
This is merely another way of killing a bill in a Massachusetts general 
court, oa l 

Michigan.” Governor Wilber M. Brucker submitted a comprehensive 
program to the special session of the legislature which convened on March 
29. The success of this program was extraordinary. Of 22 recommenda- 
tions made, 20 were enacted. 

The items in the governor’s program which were approved by the 
legislature were as follows: (1). that the scope of the statutes relative 
to the issuance of ‘‘calamity’’ bonds be broadened so that local sub- 
divisions might legally issue such amounts as were needed for local di- 
rect relief; (2) that the period for redemption for property to be sold 
for 1929 taxes be extended from one year to two years, and the penalty 
substantially reduced; (3) that taxpayers whose property had been for- . 
feited to the state for tax delinquencies for 1927 and 1928 be permitted 
to redeem the taxes for those years without being required to redeem 
subsequent delinquencies at the same time; (4) that taxpayers delinquent 
for the taxes of 1930 or 1931 be permitted to pay the same in installments 
of 25 per cent, and that the interest on such deferred payments be re- 
duced from three fourths to one half of one per cent a month; (5) that 
the general tax law be amended to reduce the allowances for printing of 
tax sale notices in the counties where the number of deseriptions to be 
advertised exceeded 15,000 per year; (6).that the depository law be 
amended to permit bonds issued by federal land banks and approved first 
mortgages on real estate to be pledged to secure deposits of publie funds; 
(7) that the banking act be amended to make possible the reorganization 
of a bank when consented to in writing by depositors representing 85 
per cent in amount of the deposits; (8) that municipalities and school 
' districts be authorized to join in the necessary depository agreement for 
the reorganization of closed banks; (9) that the banking law be amended 
to permit the distribution of assets to depositors, with their consent, on 
an equitable basis without the necessity of reducing such assets' to cash; 
(10) that the legislative bodies of municipal subdivisions be required to 
designate a depository, so that deposits could be secured by collateral 
furnished by the depository and the treasurer’s surety bond eould be 
released or reduced; (11) that the banking act be amended to permit 


* Information furnished by Mr. D. B. Smith, executive secretary to the governor. 
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the state banking department to supervise state financial institutions 
under receivership, to require the filing of periodical reports by the re- 
ceiver, and to restrict the salaries paid receivers to a uniform scale 
adopted by the state banking department; (12) that a law be enacted to . 
authorize receivers of closed banks and trust companies to apply for 
loans from the Reconstruction Finance Corporation; (13) that a tem- 
porary commission be established, made up of three state officers named 
by the governor, to deal with distressed real estate bonds; (14) that the 
special session ratify the ‘‘lame duck” amendment to the federal Con- 
stitution; (15) that a law be provided for the refunding of bond and 
note obligations of political subdivisions in assessment districts, subject 
to the approval and supervision of the state administrative board, and to 
authorize extension of the time within which such obligations shall ma- 
ture for a period of not longer than five years; (16) that the state sol- 
diers’ bonus bonds maturing in 1932 be refunded; (17) that all personal 
service expenditures of the state, and all supplies, material, and con- 
tractual services, be reduced by 15 per cent below the totals fixed in 
the appropriation act for the fiscal year beginning July 1, 1932; (18) 
that a personnel commission be created, consisting of three members of 
the senate finance committee, three members of the ways and means com- 
mittee of the house, and three citizens to be selected by the governor, to 
inquire fully into the subject of state employment, and to make recom- 
mendations to be incorporated in the budget for the next biennium that 
will itemize, classify, and equalize the salaries of all employees of the 
state; (19) that an amount equal to the entire automobile weight tax 
be appropriated and returned to the counties of the state; (20) that no 
county be permitted to levy county road taxes upon real estate, except 
as an emergency measure adopted by a two-thirds vote of the board of 
supervisors. Other amendments to the highway laws, making numerous 
minor changes, were also approved. 

Only two of Governor Brucker’s recommendations failed of adoption: 
(1) that school districts desiring to make expenditures during the next 
three years beyond a figure 15 per cent below the budgets of 1930 
be required to obtain approval from the state administrative board or 
suffer suspension of state aid, and (2) that an amendment to the state 
-constitution be submitted to the people to enable them to register their 
opinion as to the desirability of authorizing the legislature to abolish 
some part of the general tax levy for the payment of operating expenses 
of local schools and to replace these from the proceeds of a graduated 
state Income tax. 

Mississippi. Governor Theodore G. Bilbo, who retired from the gov- 


» Information furnished by Miss Mamie Owen, assistant state librarian. 
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ernorship of Mississippi in January, delivered a ‘‘retiring address” to 
the legislature on January 6, In this, he made 16 recommendations for 
legislative action. Only one of these became law. This was the repeal of 
_ the absentee voters law. Bills were introduced, however, on 9 other topics 
mentioned by him in the address. The subjects dealt with were: (1) the 
ereation of a state central purchasing agency; (2) inspection of hos- 
pitals by the state board of charities; (3) purchase of cut-over land for 
the utilization of prison labor in agriculture; (4) restitution of the salary 
of the prison superintendent to a figure from which it had been reduced - 
by the previous legislature; (5) placing control of the banking depart- 
ment in the hands of laymen; (6) better regulation of public utilities; 
(7) creation of a state printing plant; (8) adoption of the Missouri sys- — 
tem of handling tax sales; and (9) adoption of a county umt for schools 
and roads. __ 

Other recommendations made in the message upon which no bills were 
introduced were: (1) abolition of local boards of all state-owned hospitals 
and the placing of these institutions under the state board of charities; 
(2) a requirement that members of the legislature make public their con- 
nections with public utilities; (3) creation of a board of pardons; (4) 
establishment of a penalty for the offer or acceptance of money for secur- 
ing a pardon, except by attorneys; (5) amending the state suffrage law 
to permit persons to qualify as voters upon the basis of a poll tax alone, 
eliminating the requirement of a property tax as well; and (6) creation 
of the office of state director of employment. 

In his inaugural address, Governor Martin S. Conner, who assumed 
office on January 19, made 25 suggestions .requiring legislative action. 
Of these, 11 were acted upon favorably, 1 was approved in part, and 13 
failed. 

The successful items in the governor’s program were of vital im- 
‘ portance to the state: (1) adoption of a two per cent sales tax for the pur- 
pose of balancing the state budget; (2) appointment of a legislative com- 
mittee to report to the next session on the administrative reorganization 
of the state government; (3) creation of a single board of trustees for all 
state owned and operated universities and colleges; (4) promotion of 
conservation of natural resources by the creation of a state game and fish 
commission, and by the enactment of a system of petroleum laws; (5) 
ereation of a legislative committee to study the problem of making road 
and school districts coéxtensive with county boundaries, and placing them 
under unified management; (6) proposal of a constitutional amendment 
to increase the minimum free school age from five to six; (7) reduction 
of the number of high schools in the state by consolidation of districts; 
(8) adoption ‘of a highway program financed from current receipts and 
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short term notes; (9) levy of increased taxes upon motor vehicles of com- 
mon carriers of passengers or freight; (10) centralization of all state 
agricultural work, which will be considered by the.committee studying 
the problem of reorganization; and (11) making an appropriation for 
additional clerical assistance in the office of the service commission. 

The governor’s recommendation for the taking of steps to insure the 
collection of the cost of care in welfare institutions from persons who are 
able to pay was followed out in part by providing for the collection of 
such support charges from the parents, relatives, and estates of those con- 
fined in hospitals for the insane. No action was taken by the legislature 
on the following reconimendations: (1) that special funds be made sub- 
ject to executive control for emergency purposes; (2) that the legislative 
session be recessed while the reorganization committee made its study, 
so that action upon reorganization would not have to wait until the next 
regular session; (8) that the legislature create a state sinking fund com- 
missioned with supervisory control over the issuance and sale of bonds of 
the state and political subdivisions, and with the management of the 
sinking funds of all units and the marketing of bonds; (4) that the legis- 
Jature authorize the refunding of county and district obligations into 
consolidated county bond issues; (5) that steps be taken by the state to- 
ward a progressive assumption of the cost of elementary education; (6) 
that the boundaries of school districts be made coéxtensive with county 
lines and a county system of control provided; (7) that more rigid con- 
trol be established over the adoption and distribution of school books; (8) 
that all public welfare boards be consolidated; (9) that authorization of 
a $5,000,000 highway bond issue be repealed; (10) that the state estab- 
lish more rigid regulation and supervision of the expenditure of funds 
received by counties from motor vehicles and gasoline taxes; (11) that 
laws be passed for the regulation of public utilities, particularly power 
and gas distributors; (12) that adequate appropriations be made to per- 
mit the state tax commission to secure experts to aid in the assessment of 
the property of public service corporations; and (13) that appropria- 
tions be made for official publicity concerning the state. 

New Jersey. Of the 22 recommendations made by Governor Harry A. 
Moore to the New Jersey state legislature at its regular session in 1932, 
only five were approved in substantially the form recommended by the 
governor, three others were enacted in part, and the remaining 14 failed 
of enactment. 

The successful proposals were: (1) to vest power in the chief justice 
of the supreme court to assign common pleas judges to conduct circuit 


= Information furnished by Mr. Wylie Kilpatrick, assistant secretary, New Jersey 
State Leagne of Municipalities. 
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courts in counties other than those in which they were appointed; (2) 
to revise the milk and dairy code; (3) to provide for study of South 
Jersey rapid transit; (4) no increases in taxation whatsoever; and (5) 
economy in all appropriations. In ‘addition to the passage of appropria- 
tion bills which total less in amount than for the preceding vear, the 
legislature vested in the governor the power of suspending or reducing 
any appropriation during the course of the year, and of reducing state 
personnel or adopting a stagger system of employment, wherever this 
should appear desirable. New taxes were avoided by utilizing tnencum- © 
bered surpluses and bond monies for unemployment relief. 

In three cases, the legislature approved in part the recommendations 
of the governor. One of these related to the abolition of various enu- 
merated commissions and boards. A number of survey commissions were 
permitted to lapse, but not all of the boards whose termination was recom- 
mended were abolished. In the second place, the governor proposed a 
quarterly installment method of paying taxes in the place of semi-annual 
payment. One purpose of this recommendation was to obviate the neces- 
sity for temporary loans in anticipation of the receipt of taxes. Such a 
measure was passed in the assembly, but lost in the senate. Nevertheless 
another measure was enacted permitting the prepayment of taxes in ad- 
vance of the due dates, a device which has been put into practice in a 
number of municipalities in order to approximate the installment method. 
In the third place, the governor recommended repeal of the state prohibi- 
tion enforcement act; and the legislature provided for a referendum on 
the subject at the November election. 

The proposals of the governor which failed of adoption were: (1) re- 
mission of $13,500,000 of state funds (gasoline taxes and highway funds) 
_ to local subdivisions for the purpose of reducing local property taxes; (2) 
reorganization of the administrative branches of the state government in 
accordance with a plan prepared by the National Institute cf Public 
Administration; (8) transference of the duties of the state water com- 
mission to the department of conservation and development; (4) a short 
legislative session (the session was as long as usual, if not longer); (5) 
an election registration law to be applied uniformly to all municipalities ; 
(6) personal registration in every election; (7) a fall primary instead 
of a spring primary; (8) election of assemblymen by districts instead of 
by counties; (9) transfer of the appointment of various judicial com- 
missioners from the governor to the justices of the supreme court; (10) 
a constitutional amendment relieving the court of errors and appeals from 
the duties of a supreme court; (11) relief of the supreme court of some 
of its duties; (12) repeal of the law which prevents appeals from com- 
mon pleas courts in workmen’s compensation cases; (13) extension of the 
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jurisdiction of district courts to all cases of less than $1,000 in amount; 
and (14) a survey of local rural roads with a view to transferring town- 
ship roads to counties. 

: New York. Governor Franklin D. Roosevelt recommended 32 subjects 
to the legislature for consideration during the regular session in 1932. 
Of these, 11 were enacted into law in accordance with the governor’s 
recommendations. Four were partially approved, 15° were rejected by the 
legislature, and no legislation was introduced upon the other two subjects. 

The subjects upon which the governor was successful were: (1) passage 
of legislation for unemployment relief; (2) issuance of state bonds for 
temporary relief of unemployment; (3) creation of an advisory council 
to the superintendent of banks; (4) revision of the laws relating to the 
sale of securities to the public; (5) levying of taxes upon heavy motor 
vehicles; (6) an increase in the income tax; (7) an increase in the gaso- 
line tax; (8) the levying of an emergency stock transfer tax; (9) enact- 
ment of legislation to prevent borrowing by municipalities beyond a rea- 
sonable limit; (10) the inauguration of a reforestation program in con- 
formity with a recent constitutional amendment; and (11) amendment 
of laws relating to state publie works contracts to assure the payment 
of wages earned on such contracts as may be defaulted. © 

Legislative projects which were carried out in a form partially satis- 
factory to the governor related to: (1) the making of appropriations for 
park and parkway developments; (2) the reform of township govern- 
ment; (8) appropriation for two new penal institutions (appropriation 
was made for one for juvenile delinquents), and (4) reform of election 
procedure. In the last instance, a commission was appointed to study the 
election laws, consisting of three senators and four assemblymen, who 
are to report to the next session of the legislature. 

The proposals of the governor which failed of adoption included: (1) 
unemployment insurance; (2) creation of a commission to study the or- 
ganization of local government; (3) elimination of unsound banking prac- 
tices by separating savings from commercial deposits; (4) reform of the 
old age pension law to provide for a contributory system; (5) congres- 
sional redistricting; (6) greater authority to municipalities to form util- 
ity districts for generating, distributing, and selling electricity; (7) ex- 
tension of the workman’s compensation law to cover all occupational 
» diseases; (8) state regulation of fee-charging employment agencies; (9) 
declaration by law that the labor of human beings is not a commodity; 
(10) establishment of an advisory minimum fair wage board for women 
and children; (11) the granting of jury trial to persons accused of violat- 
ing injunctions in labor disputes; (12) referendum on amendments to the 
federal Constitution; (13) legislative redistricting; (14) proposal of a 
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constitutional amendment to permit the use of the initiative in proposing 
constitutional amendments; and (15) election of the governor for a four- 
year term in non-presidential years. | 

No bills were introduced to carry out the governor’s recommendations 
for the prohibition of chain banking and for a state land survey. 

Ohio. Up to August, Governor George White called two special sessions 
of the Ohio general assembly. The first one convened on March 29. The 
governor’s call specified five subjects for consideration: (1) authorizing 
counties to issue bonds for relief purposes; (2) increasing excise taxes on 
public utilities and providing that the funds raised from, this source 
should be applied to the retirement of county relief bonds; (3) amending 
the code to provide that boards of education may supply clothing, medical 
attention, and other necessities to school children; (4) providing that a 
portion of the.revenues from gasoline taxes and motor vehicle licenses al- 
ready allocated to counties, municipalities, and townships may be used for 
relief purposes for a limited period; and (5) creating a temporary state 
relief commission with power to administer the relief laws. All of these 
recommendations were approved promptly, and the session closed on 
March 31. | 

The governor’s call for the second special session, convened on May 
16, restricted it to the amendment of the banking laws so as to give power 
to the superintendent of banks to borrow money (from the Reconstruc- 
tion Finance Corporation or other sources) and pledge the assets of closed 
banks for the purpose of facilitating liquidation or, aiding in the reopen- 
ing and reorganization of such closed banks or their merger or consolida- 
tion with other banks. The assembly passed the act which had been pre- 
pared for this purpose and adjourned on the same day. 

Pennsylvania.“ Governor Gifford Pinchot called a special session, meet- 
ing on June 27, to consider 14 specified subjects. On August 18, the day 
before adjournment, the response to the governor’s proposal stood as fol- 
lows: six had been approved, three had been approved in part, and five 
had failed. The items approved were: (1) making appropriations for un- 
employment relief, which was done to the extent of $12,000,000; (2) 
granting of authorization to political subdivisions to negotiate temporary 
emergency loans up to the amount of delinquent taxes (the legislature 
also initiated a constitutional amendment to borrow $25,000,000 to refund 
these municipal loans where the money was expended for unemployment ` 
relief) ; (3) providing state revenue for unemployment relief, waich was 
done by imposing a one per cent tax upon the gross receipts from the sale 
of tangiblé personal property for the period from September 1, 1932, to 


™ Information furnished by Mr. J. H. Fertig, director of the Legislative Reference 
Bureau. 
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February 28, 1933 (a return of about $15,000,000 was expected, which 
was more than the total appropriations of the special session); (4) 
granting power to the secretary of banking to sell, pledge, and lease real 
and personal property of closed banks and extend the due date of 
mortgages held by closed banks; (5) authorizing building and loan asso- 
ciations to borrow from the Reconstruction Finance Corporation; (6) 
authorizing political subdivisions of the state to collect their taxes under 
an installment system, each subdivision to fix the number of installments 
and the dates when the taxes become due and delinquent. 

The three items approved in part were: (1) balancing of the state 
budget, which required revenues or savings of approximately $14,700,000 
(the legislature passed bills reducing appropriations for the biennium to 
the extent of $18,700,000, the $1,000,000 difference to be taken care of 
` by transfers from special funds and by the sales tax); (2) an increase 
in the taxing power of cities of the first and second classes, i.e., Philadel- 
phia and Pittsburgh (but not applying to all political divisions of the state, 
as the governor recommended); (3) the initiation of constitutional 
amendinents (a) to take advantage of any federal legislation authorizing 
loans to states, (b) for the repairing and construction of highways, and 
(c) to meet, if necessary, the expenses of state government during the 
next biennium (of these proposals, the first two failed, but an amend- 
ment to borrow $25,000,000 for general state expenses was proposed by 
the legislature). | 

Administration bills on the following subjects failed of passage: (1) 
amending the laws relating to the collection and enforcement of delin- 
quent taxes in political subdivisions; (2) authorizing the councils of cities 
of the first class to fix the number and compensation of county employees 
whose compensation is paid out of the city treasury; (3) authorizing the 
creation and regulation of limited dividend housing companies; (4) pro- 
posing a constitutional amendment permitting the state to distribute 
among its political subdivisions the whole or a part of any tax collected 
by the state; and (5) proposing a constitutional amendment authorizing 
a state income tax exclusively for educational purposes, of which a part 
was to be returned to the school districts of the state. 

Rhode Island.** In his message to the regular session of the Rhode Island 
legislature which opened in January, Governor Case made 17 recom- 
mendations. Of these, 10 were followed out by the legislature, and meas- 
ures were enacted which were satisfactory to the governor. One other was 
followed in part. In two other cases, bills were introduced but died in 
committee; and in the remaining four instances no bills were introduced 
at all. 


# Information furnished by Governor Norman 8. Oase. 
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The successful proposals were: (1) more effective state supervision of 
local borrowing; (2) provision for the operation of the state airport; 
(3) suspension of payment of costs of prisoners committed to jail; (4) 
abolition of minimum sentences for vagrancy and drunkenness; (5) enact- 
ment of an area testing law to enable the eradication of bovine tuber- 
eulosis; (6) continued appropriations in support of pest control activi- 
ties; (7) more rigorous control over the dispensing of narcotics; (8) 
enactment of state laws for coöperation with the federal government in 
the enforcement of the. Eighteenth Amendment; (9) congressional re- 
districting; and (10) enactment of a law to carry out a constitutional 
provision for absentee voting. 

The governor’s request that no additional taxes bè levied was followed 
only in part, as it was found necessary to lay certain emergency taxes for 
relief purposes. Bills to provide for a state school for police reeruits and 
for an annual compulsory inspection of motor vehicles died in commit- 
tee. 

No bills were introduced to carry out the governor’s recommendations 
(1) that sidewalks be built along state highways; (2) that saw-mill 
operators be registered and licensed; (3) that full-time health depart- 
ments be provided in rural areas; and (4) that the governor be authorized 
_ to appoint the adjutant-general. | | 

South Carolina." Only two of the 15 recommendations made by Gover- 
nor Ibra C. Blackwood to the regular session of the South Carolina legis- 
lature in January were adopted. One was the amendment of the state 
fund deposit law to permit acceptance by the state treasurer of any note 
or other obligation secured by receipts for cotton stored in a bonded ware- 
house as security for public funds. In addition, the legislature passed a 
cotton crop reduction bill in substantial conformity with the plan adopted 
by Texas, Mississippi, and Arkansas; but this bill has had no effect as yet, 
and there seems to be little chance of its being made effective in the near 
future. . 

The governor recommended the issuance of bonds to take eare of a 
$5,000,000 state deficit, such bonds to have maturities beginning not later 
than five years from 1932 and extending over a period of ten years. In- 
’ stead of following this plan, the legislature laid a continuing tax levy of 
2.5 mills annually on the property of the state for the purpose of retiring 
this deficit. The governor also recommended the enactment of any legis- 
lation that would effect economy in the school system without materially 
injuring or destroying that system. The legislature complied with this 
rather indefinite recommendation by reducing teachers’ salaries through- . 
out the state by 15 per cent for the 1932-3 session. 


“Information furnished by Mr. Charles H. Gerald, secretary to the governor.’ 
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Other suggestions by the governor which were partially met by the 
legislative body, in most cases by providing what was recommended for 
only certain counties, and not for others, included: (1) allowance of a 
liberal premium or discount to taxpayers who make advance payments; 
(2) extension of permission to taxpayers to pay their taxes in four in- 
stallments; (3) enactment of strict legislation to prevent a state deficit ; 
and (4) allowance of tax exemption for new developments of an industrial 
character. Although the governor asked that no legislation be enacted to 
limit the number of bonds for highway purposes, thereby restricting the 
highway program, a law was passed limiting the amount that might be 
issued to a total of $45,000,000. 

Bills were introduced, but not adopted, on the following subjects dealt 
with in the governor’s message: (1) assumption of control by the state 
of the issuance and sale of bonds for subordinate units; (2) ratification 
of a constitutional amendment authorizing biennial sessions of the general 
assembly. No action was taken on recommendations of the governor (1) 
that the opening of the fiscal year be changed from January 1 to July 1; 
(2) that the time for the payment of taxes be extended without penalty; 
(3) that an engineering survey be made as a prerequisite to the adoption 
of a plan for placing county roads under the state highway department ; 
and (4) that a workmen’s compensation act be enacted. 

Virginia. Of 24 recommendations made by Governor J. G. Pollard to 
the regular session of the Virginia legislature in January, 17 were ap- 
proved, one was approved in part, four were defeated, and on the re- 
maining two no legislation was introduced. The recommendations ap- 
proved were: (1) reduction in appropriations from the general fund for 
highway purposes; (2) reduction of 10 per cent in state salaries for one 
year; (3) increased appropriations for rural schools in the second year 
of the biennium; (4) reduction of appropriations to institutions of higher 
education; (5) revision of the laws to make it possible for county treas- 
urers to secure surety bonds; (6) correction of the law to permit the sus- 
pension of defaulting local officers; (7) payment by the state of interest 
defaulted by counties, out of state money appropriated to the county; 
(8) enactment of a law to provide optional forms of county government; 
(9) establishment of road camps for prisoners; (10) amendment of the 
law to prevent county treasurers from using their offices to extend favors 
in tax collections; (11) revision of the law concerning shell fisheries; 
(12) congressional redistricting (only minor changes were made); (13) 
refunding of state bonds due on July 1, 1932, and establishing a sinking 
fund for their retirement; (14) refunding of $1,000,000 of highway cer- 


# Information furnished by Mr. Morton L. Wallerstein, ui of the League 
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tificates; (15) recodification of the election law; (16) renewal of an ap- 
propriation for the purchase of land on Jamestown Island for a state 
park; and (17) no appropriation at present for a new liberal arts college 
for women. | 

A recommendation that the assessment on teachers for the teachers’ 
retirement fund be doubled, and that the state appropriation for the over- 
head expenses of ‘the organization be-doubled, was approved in part, the 
latter half of the proposal being adopted. 

The recommendations which were defeated were: (1) Increased appro- 
priations for state hospitals; (2) a constitutional amendment to leave 
special assessment policy to local subdivisions; (8) enactment of legis- 


SUMMARY FOR NINE STATES 


Partly Not 
Total Adop- Adop- intro- 
proposals ted ted Lost duced 
Russell of Georgia ...................... 29 13 2 3 1 
Ely of Massachusetts ..............,..... 14 3 1 10 0 
Pinchot of Pennsylvania ..........,.,..... 14 6 3 5 0 
Brucker of Michigan .................... 22 20 0 2 0 
Conner of Mississippi ............. PTEE 25 11 1 18 0 
Moore of New Jersey .................... 22 5 3 14 0 
Roosevelt of New York ................., 32 11 4 à 15 2 
Case of Rhode Island ................... 17 10 1 2 4 
Pollard of Virginia, sir desert 24 17 1 4 2 


lation to place the duty of liquidating failed banks in the division of ` 
banking; and (4) revision of the teachers retirement act. 

The two items upon which no legislation was introduced were: (1) 
increase in the force of bank examiners, to be financed by an increased 
assessment on the state banks; and (2) authorization of the governor to 
mobilize temporarily under a single control the police forces of cities, 
towns, and counties in strike areas for strike duty. 

West Virginia. Governor William G. Conley called a special session of 
the legislature to meet on July 12. This session was still in progress at 
the time of writing, but the governor reported that laws had been en- 
acted on three of the 11 recommendations made in his call, as follows: 
(1) an enabling act to permit banking institutions to pledge their assets 
to secure deposits made by receivers of closed banks, and to secure deposits 
of publie funds, and also to authorize the receivers of closed banks to 
negotiate loans from the Reconstruction Finance Corporation for distri- . 
bution among the creditors and stockholders of the bank; (2) a statutory 
limitation of tax levies applying to the levies of 1932; and (8) proposal 


# Letter of Governor William G. Conley, August 10, 1982. 
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of an amendment to the constitution to provide for constitutional tax 
limitation, to be voted upon at the election of 1932. 


Ohio State University. Harvey WALKER. 


State Legislation on Public Utilities in 1932. The year 1932 was an 
off-year in matters of state legislation, since regular legislative sessions 
were held in only nine states. Public utilities legislation, however, was 
given considerable attention in at least seven of the nine regular sessions, 
. and received more than passing notice in the special sessions of several 
states.? 

General revision of utilities laws, or noteworthy extension of the power 
of regulation, was undertaken in only one state, i.e., South Carolina, which 
passed an act regulating electrical utilities in, South Carolina.” The act 
serves as a code for the electrical division of the public utilities fleld. The 
law deserves special notice since it contains several of the more advanced 
provisions advocated by liberals as a means of attaining more effective 
regulation. For example, it empowers the commission to investigate fully 
upon its own initiative ; gives the commission extensive powers over merg- 
ers, issuing of securities, payment of service charges, etc., by an operat- 
ing company to a holding company; and provides that ‘‘every permit or 
franchise hereafter granted, either by the state or any municipality 
thereof, shall have the effect of an indeterminate permit which shall con- 
tinue in effect until terminated as provided by this act. . . .’’# 

The laws passed by the several states relative to public utilities may 
conveniently be classified under three heads: (1) increased regulatory 
authority vested in the state commissions; (2) taxation; and (3) mu- 
nicipal ownership. 

Increased Authority of State Commissions. In one or more instances, 
authority of the commission was extended to, or increased over, valua- 
tions, rates, security issues, holding companies, and motor transportation. 
The Indiana legislature, in special session, passed a bill instructing the 
publie service commission to use as a valuation for rate-making purposes 
“the prima facie true cash value” of the property; which also shall be 

. used as the basis for taxing purposes." | 

1 Regular sessions were held in Kentucky, Louisiana, Massachusetts, Mississippi, 
New Jersey, New York, Rhode Island, South Carolina, and Virginia. 

*The following states considered public utilities legislation in special sessions: 
Indiana, Ohio, Pennsylvania, West Virginia. 

* Published by the South Carolina Railroad Commission, Electric Utilities Division. 

“South Carolina Railroad Commission, An Aot Regulating Persons, Corporations, 
and Muntotpalities Engaged in the Generation, Transmission, Delivery, or Furnishing 
of Electricity for Light, Heat, or Power, Sec. 3, p. 12. 

* Indiana Legislature, 1982, House Bill No. 656. 
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The Kentucky legislature considered a bill to create a public service 
commission of three:-members to regulate public utilities and take over 
the powers and duties of the department of motor transportation and a 
portion of those of the existing railroad commission. It was recommended 
by Governor Laffoon and passed the senate by a vote of 24 to 1, but was 
killed in the house.’ Motor transportation was brought under state con- 
trol by an act providing that no common carrier and no contract carrier 
“shall operate any motor vehicle for hire for the transportation of per- 
sons or property on any public highway in this state without having ob- 
tained a permit from the state highway commission.’” Each carrier must 
pay a fee of $25-for each truck, and file a schedule of rates. 

The Louisiana legislature authorized the public service commission ‘‘to 
inquire into agreements and contracts made by public utilities and sub- 
. sidiaries to insure against unfair rate-making.’”* 

The Massachusetts legislature supported the committee on power and 
light in rejecting at least six bills relating to the regulation of holding 
companies.® A bill providing that all taxicabs in thé state be placed under 
the department of public utilities was referred by the legislature to the 
next annual session. The legislature, however, made it illegal for any gas 
or electric company to ‘‘loan its funds unless the loan is approved in 
writing by the [public utilities] department.’’° _ 

Bills. sponsored by Governor Roosevelt were introduced in the New 
York legislature authorizing the creation of municipal utility districts 
and entrusting to the public service commission the power to authorize 
such districts to acquire as a public necessity the property of public utility 
corporations in such districts. In a special message, the governor pointed 
out ‘‘the necessity of early adoption of legislation which will permit 
municipalities to buy cheap electrical power ... developed from the St. 
Lawrence.’’ The bills did not receive passage. A bill was passed, how- 
ever, continuing for one year the legislative committee entrusted with the 
duty of making a survey of utility companies engaged in interstate trans- 
mission of power.it 

The Pennsylvania senate, in special session, was urged by Governor 
Pinchot to make ‘‘a complete investigation of the relations existing dur- 
ing the last eight years between public utilities and the public service 
commission and each member thereof during that period.” The senate 


* Kentucky Legislature, Senate BI £12. Reported in U. 8. Daily, March 5 and 20, 
1932. 

"Kentucky Legislature, House Bill No. 79, Art. II, Sec. 1; Art. ITI, See. 2. 

* Senate Bill No. 110. Reported in U. 8. Day, July 9, 1982. 

° House Bills 986, 987, 988, 1081, and Senate Bills 199 and #00. 

© Mase. Laws, 1933, Chap. 132. x New York Times, April 7, 1932. 

# Governor Pinchot’s special message to the Senate, July 26, 1932. 
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committee which had started an investigation of charges brought by the 
governor against Chairman W..D. B. Ainey was discharged when Mr. 
Ainey resigned. In the face of a threat by the governor’to reconvene the 
senate if it failed to act, the senate adopted a resolution for the proposed 
investigation, appointed a committee of seven to carry it out, and appro- 
priated $100,000 for expenses involved. 

Governor Pinchot has advocated to the publie and to the legislature, 
without legislative approval to date, a legislative program containing the 
following essentials: (1) an amendment prohibiting schedules which in- 
crease rates to go into effect until after they have been approved by the 
public service commission; (2) an amendment permitting a municipality 
or any lawfully constituted district to condemn, purchase, and operate 
any publie utility within the municipality or district; (3) an amendment 
requiring that in a rate case where a municipality is involved all expenses . 
be. paid for by the utility or any lawfully constituted district; (4) the 
appropriation thus saved to the state to be used in part for engineers to 
assist municipalities in valuations and rural developments; (5) an amend- 
ment to prohibit the issuance of securities by public utilities until after 
the securities have been approved by the commission; (6) an amendment 
limiting the life of charters and franchises of public utilities to fifty 
years, as in the federal water-power act; (7) an amendment which will 
as far as possible, without violating the federal Constitution, give the 
commission jurisdiction over affliated interests and holding companies 
operating utilities in Pennsylvania; and (8) an amendment on rural 
electrification to empower a group of people in a rural community to 
build and operate their own distribution lines and require the utility to 
sell them service at a central switchboard.** 

The state corporation commission of Virginia was granted by the 
legislature more extensive powers and duties relative to the development 
of the water-power resources in the state, to:the exercise of power of 
eminent domain by water-power companies, and to the construction of 
dams and other structures used in water-power development.** ‘‘Com- 
mon carriers” in the field of motor transportation were brought under 
the control of the state corporation commission, as to rates, fares and 
charges, schedules, quality of service, uniform accounts, annual reports, 
and safety devices. Certificates of convenience and necessity must be se- 
cured from the commission before operating as a common carrier. In 
determining whether the certificate shall be granted, the commission is 
required to consider, among other things, ‘‘the effect on existing trans- 

portation, revenues, and service of all kinds, and particularly whether the 


*U. 8. Dasiy, April 8, 1932. | 
1 Virginias, Aots of the Assembly, 1932, Chap. 346. 
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granting of such certificate will or may seriously impair such existing 
service." That the grinding of grain is a public utility affected with 
public interest was recognized by the legislature through an act extend- 
ing to the corporation commission authority ‘‘to promulgate rules and 
` regulations . .. and to fix and establish from time to time such rates of 
toll as in the judgment of said commission may be reasonable and 
proper,’ — 

The extent to which a legislature may by resolution direct the action 
of the public service commission in rate-making was brought up in an 
interesting manner in West Virginia. A resolution adopted by the house 
of delegates of the state legislature called upon the public service com- 
mission ‘‘to start downward revision of all public utility rates in line 
with the reduction in general business and in conformity with the spirit 
of the times.” The commission informed the legislature that the latter 
had not conferred, and could not legally confer, upon the commission 
power ‘‘to order a wholesale reduction in public utility rates, arbitrarily, 
without regard to actual operating costs of each company whose rates are 
to be affected and without according such companies the right to be. 
heard.’ 7 ' 

Taxation. Two acts were passed by the Kentucky legislature relative 
to taxing motor vehicles. The first is an excise tax imposed ‘‘for the 
‘privilege of using the highways.’"* The tax is a graduated excise tax 
beginning with one-fourth of a cent a mile upon vehicles carrying not 
more than seven persons, and increasing to three cents a mile for vehicles 
carrying thirty or more persons. The tax is increased one hunéred per 
cent upon such motor vehicles as escape the annual registration fee be- 
cause of being engaged in interstate commerce. A graduated excise tax is 
also imposed on motor vehicles engaged for hire in transporting property. 
The collection of the tax is entrusted to the state tax commission. An ad- 
ditional tax is imposed upon motor vehicles for hire, used primarily for 
the transportation of persons and operating between fixed termini and 
over a regular route under a certificate of convenience and necessity. The 
tax on such vehicles with a seating capacity of not more than seven per- 
sons is $3.00 for each passenger seat, 50 cents for each 100 pounds of gross 
weight, and $10.00 for the bus tags. The tax on the seating capacity on 
vehicles capable of carrying more than seven persons is $7.50.1? A bill 
providing for a tax on electricity and gas was defeated by the house.” 

The Louisiana legislature passed an act levying a tax of two per cent 
upon the gross receipts of power companies.™ 


# Ibid., Chap. 358. -> | 1 Ibid., Chap. 421. 
HU, 8. Daily, Aug. 10, 1932. ' 4 House Bill No. 79, Art. IV, Sec. 10. 


» House Bil No. 816. NU, 8. Daily, March 13, 1982. 
x Tbid., June 18, 1982. i 
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The Mississippi legislature imposed a tax upon the privilege of engag- 
ing in certain businesses. The tax upon utilities is as follows: (a) a tax 
equal to two per cent of the gross income of a water system, a street 
railway, telegraph, telephone, railroad, express, pipe lines, motor vehicles, 
and gas and electricity sold for purposes other than industrial, and (b) 
on gas and electricity sold for industrial purposes, one per cent on the 
gross income.?? 

A ‘‘rolling stock tax” was imposed by the Virginia legislature upon 
motor vehicle carriers. The state corporation commission is required to 
‘‘assess the average value of the rolling stock of each such motor vehicle 
carrier habitually used in this state.’’ The tax levied upon such property 
is to be ‘‘at the rate of two dollars and fifty cents on each hundred 
dollars of assessed value... .’’#* The distribution of the receipts from the 
tax among the units of local government is of special interest. Each car- 
rier is required to report the miles traveled in each county, city, and 
incorporated town. The state corporation commission determines the pro- 
portion of the total vehicle miles operated by each carrier for each 
county, city, and incorporated town, and upon that basis distributes the 
total revenue received from the tax to the several units of local govern- 
ment to be used by them ‘‘for the general purposes of local govern- 
ment.’’** The legislature of Virginia also imposed a license tax of seventy 
cents per one hundred pounds of weight upon motor vehicles engaged in 
carrying passengers or property for hire, plus a road tax of two per cent 
upon the gross transportation receipts from the business conducted within 
the state. 

Municipal Ownership. The granting of new, or the increasing of old, 
powers relative to the ownership and operation of utilities by municipali- 
ties appears in the legislation of several states. 

The legislature of Indiana, in special session, gave considerable atten- 
tion to municipal ownership. A bill was passed™ and signed by Governor 
Leslie authorizing municipal corporations to lease or buy any electric 
light and power plant and electric distributing system to which it had 
granted a franchise. The act provides, among other things, that the prin- 
cipal and interest of bonds issued by the municipality for the purchase of 
the utility ‘‘must be paid solely and exclusively from the income and 
revenue of such utility, and must not constitute an indebtedness of such 
municipal corporation ;’’ that rates charged to consumers, including the 
city, ‘‘must be adequate and reasonable, as determined by the public 
service commission ;’’ that in case of default in any payment of interest 

# Mississippi Legislature, Emergenoy Revenue Aot of 19388, House Bil No. $28. 

= Acts of Assembly, Qhap. 839, Bec. 1, c. 

“ Ibid. * Thid., Ohap. 360, Sec. 6. 

* Senate Bill No. 366. 
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or principal, a receiver shall be appointed by the court, or a court order 
for the sale of the plant may be made; and that approval of the public 
service commission must be obtained for the issuing of bonds for the lease 
or purchase of the utility. 

The Municipal Rights League of Indiana, composed largely of mayors 
of cities, was successful in securing the passage of two bills in both houses 
providing that municipally owned utilities should be taken entirely from 
the control of the publie service commission, and that complete control | 
should be vested in the city council. The bills further permitted the 
setting up of a second public utility in competition with an existing 
privately owned plant. Governor Leslie vetoed both bills on the ground 
that it was unwise to free municipal plants from state regulation and 
supervision. He feared that such complete home rule would ‘‘open the 
way for the sale of an unlimited amount of utility equipment to munici- 
palities.’’ He held that the unregulated right of a city to build a plant 
in competition with one which is giving entirely adequate service at 
reasonable rates would ‘‘constitute a perpetual threat of confiscation of 
the property of any privately owned public utility now giving adequate 
service in the state of Indiana.’’ The governor declared that ‘‘this pro- 
vision violates every sound principle of public y coustrustion, opera- 
tion, and regulation.’ ’** 

The legislature of Kentucky passed an act enabling cities of the second 
and third classes to construct, operate, and maintain municipal light, 
heat, and power plants, under the management of a local commission or 
board. The payment of principal and interest on bonds issued for finance. . 
ing the utility is to be made only from earnings of the utility and can 
never be made a charge against the general credit of the city.” An act 
was also passed giving to cities of the second, fourth, fifth, and sixth ` 
classes rather extensive powers to ‘‘purchase, establish, erect, maintain, 
and operate gas (natural, or artificial, or both) and/or electric plants, 
or works, for furnishing of heat, light, and power to the said cities and 
the inhabitants thereof.’’*° 

The privilege of supplying electricity to territory adjacent to the 
municipality was granted by the South Carolina legislature to municipali- 
ties, as follows: ‘‘Any municipality operating its own plant or trans- 
mission system, if granted .by the commission a certificate of convenience 
and necessity, . .. may extend its lines and electrical service into any 
territory adjacent to such municipality, as well as into any nearby city 

™ House Bill No. 682; Senate BUL No. 417. 

* Governor Leslie’s veto memorandum, published in the U. 8. Datly, August 23, 1932. 

* House Bill No. 123; Senate BU No. 248. | 

= House BA No. 149. 
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or town, if there is no electrical utility then operating in such city or 
town.’ ’* 

Conclusions. The year 1932 marks an increase in the tendency to bring 
motor vehicles under more complete control of state commissions, to the 
end that a fairer competitive situation between motor and rail transpor- 
tation may be created and that motor carriers may pay, in the form of 
excise or road taxes, an amount more nearly sufficient to meet the addi- 
tional cost of construction and maintenance of roads caused by motors on 
the highways. The year marks also an increase in the tendency to place 
an excise tax on utilities measured by the gross revenue receipts. The fact 
should not be overlooked, however, that such taxes are added to the over- 
head costs of the utility which are included in the rates paid by the ulti- 
mate consumer, There was apparent during the year, too, the spread into 
new fields of the movement to authorize municipal ownership and opera- 
tion of public utilities. Such municipal ownership and operation, how- 
ever, in most instances was properly subjected to state control and super- 
vision. All told, the cause of adequate regulation of public utilities seems 
to have gained rather than lost ground during 1932. 


-Orren ©. HORMELL. 
Bowdoin College. 


"South Carolina, Act Regulating Electrical Utilities, 1932, Bec. 2 (v). 
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Who Should Reorganize the National Administration? The contro- 
versy of last winter between a Republican President and a Democratic 
Speaker of the House of Representatives over the President’s suggestion 
that he be ‘authorized by Congress to reorganize the national adminis- 
trative departments, subject to a veto within sixty days by Congress, 
calls to mind the fact that during the past twenty years opinion has been 
almost unanimous in favor of thoroughgoing administrative reorganiza- 
tion, although no legislation going this far has been enacted. Of the vari- 
ous plans proposed, some have been extensive, contemplating complete 
reorganization of the executive departments, while others have been de- 
voted to special phases of the problem, But on one point all agree, namely, 
that the national administration must be reorganized before it will func- 
tion with the desired economy and efficiency. Now, after years of delay, 
the problem comes to the fore with renewed vigor. Stimulated by the 
urgent, need for economy in federal expenditures, Congress, the Presi- 
dent, and the public are again, agreed that reorganization is highly de- 
sirable as a means of balancing the budget and securing greater efficiency 
in government. What is to come of it? Are we to have another investiga- 
, tion, another reorganization proposal, and then, as hitherto, fail to see 
the desired changes put into effect? In view of past failures to achieve 
any important alteration and improvement in the national administrative 
machinery, it seems worth while to analyze the whole problem with a 
view to pointing out satisfactory means by which the desired end might 
be reached. | 

In considering the general problem of how to secure reorganization of 
the federal administration, there are two distinct questions to be an- 
swered: (1) How should reorganization be planned? (2) How should 
the plan be put into effect? Since various schemes have been suggested, 
it may at first seem that this article should be concerned only with the 
question of putting them into effect. But the close relationship between 
the means of securing data on which to base reorganization plans and the 
growth of opposition to the adoption of such plans makes it proper to 
consider the means of planning reorganization as well as methods of put- 
ting it into effect. If the President is to make changes in the adminis- 
trative organization solely or largely on the advice of cabinet officers and 
burean chiefs, few important transfers and no general reorganization 
are likely to take place. At the same time, Congress has proved itself un- 
able or unwilling to act in this matter on the advice of the President, of 
its own investigating committees, of cabinet officers and bureau chiefs, 
or of impartial experts outside the government service. The question is: 
Are any of the various agencies which might devise plans for adminis- 
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trative reorganization in a favorable position to secure adoption of such 
plans by either the President or Congress? To determine this, we may 
review the various methods by which reorganization plans have been de- 
vised in the past, and consider also the advisability of turning to new 
sources for recommendations of this kind. 

1. Methods of Planning Reorganization Hitherto Employed. The pres- 
ent movement for reorganization of the administrative branch of the 
national government dates from 1910, when President Taft asked Con- 
gress for an appropriation of $100,000 ‘‘to enable the President to inquire 
into the methods of transacting the public business—and to recommend 
to Congress such legislation as may be necessary to carry into effect 
changes found to be desirable that cannot be accomplished by executive 
action alone.’’ The President’s Commission on Economy and Efficiency, 
which was appointed as a result of the ensuing Congressional authoriza- 
tion and appropriation, made the earliest comprehensive and systematic 
investigation of the administrative branch of the national government, 
and prepared a number of reports among which were specific recommen- 
dations for reorganization. These reports were transmitted by the Presi- 
dent to Congress with his approval,? but no action was taken upon them. 
The commission never finished its work, being abolished in 1913; but its 
recommendations called for a thorough reorganization, and form the 
basis for the various reorganization plans prepared since that time.* 

Various members of the President’s commission continued their efforts 
to secure desired reforms after the commission as such had been abolished.‘ 
This example led to increased activity on the part of other persons and 
associations interested in administrative reform, resulting in the adop- 
tion of the national budget system in 1921 and continued appeals for 


* As early as 1824, a House Committee reported on Reorganisation of the Quarter- 
master’s Department (18th Cong., 2d sess. H. Rept. 4 Ser. No. 122); while in 1830 
a select committee of the Senate reported on Reorganising the Hxeoutive Departments 
(21st Cong., Ist Sess. 8. Rept. 109. Ser. No. 193); in 1842 a select committee of 
the House reported on Retrenohment—Reorganisation of the Executive Departments 
(27th Cong., 2d Sess. H. Rept. 741. Ser. No. 410); and in 1893 the Dockery-Cockrell 
Joint Commission reported on Ezeoutive Departments, Reorganization, etc... . (58d 
Cong., Ist Seas. H. Rept. 49. Ser. No. 3158). For a summary of these early investiga- 
tions, ses Gustavus A. Weber, Organised Efforts for the Improvement of Methods of 
Administration in the United States (Institute for Government Research, 1919). 

For a complete list of these reports and the President’s messages concerning 
them, see Weber, op. ott., 94-103. 

*The alteration in the executive departments in 1918, resulting in the creation 
of a Department of Labor, was in no way connected with this movement for ad- 
ministrative reorganization, being more in the nature of a grant of labor representa- 
tion in the President’s eabinet. 

*Notably Drs. Frederick A. Cleveland and W. F. Willoughby. 
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reorganization of the executive departments. The activity leading up to 
the passage of the Budget and Accounting Act also brought results in 
. the direction of general reorganization. Congress again determined to 
investigate the whole problem, and by a joint resolution of December 17, 
1920, amended May 5, 1921, created a Joint Committee on Reorganiza- 
tion, with a representative of the President to act as the committee’s 
chairman. Two official plans resulted, one being prepared by President 
Harding and his cabinet, the other taking the form of the committee’s 
official report to Congress. The President’s plan served as a basis for the 
hearings of the Joint Committee on Reorganization, and the committee’s 
final recommendations to Congress were, in fact, modifications of it. The 
publication, in 1923, of a volume, Reorganization of the Administrative 
Branch of the National Government, was especially timely, and this and 
other work of W. F. Willoughby and the Institute for Government Re- 
search was of large importance in the preparation of official plans for 
reorganization. The National Budget Committee also published a plan at 
this time.® Nothing resulted from this renewed activity, however, because 
Congress again took no action to put any of the recommended changes 
into effect. During the next few years, various bills pointing toward re- 
organization were introduced but failed to attract any strong support in 
Congress.” 

In December, 1931, Congress was confronted with the problem of 
balancing the budget, which had suffered a deficit of more than a billion 
dollars in the fiscal year 1931 and threatened an even greater deficit in 
the coming year. Its response was a renewal of the clamor for reorganiza- 
tion as a means of securing increased economy and efficiency in the na- 
tional administration. In the House of Representatives, the Committee on 
Expenditures in the Executive Departments conducted lengthy hearings 
on proposals to unite the War and Navy Departments into a Department 
of National Defense.* For many days the committee was unable to reach 
any conclusion, and in the end it did not recommend any reorganization 
of the two departments. Meanwhile, a special Economy Committee was 


* Both plans are included in the Report of the Joint Committee on Reorganisation, 
S. Doc. No. 128, 68th Cong., Ist Seas. 

* A Proposal for Government Reorganisation (1921). 

"For example, Senator Smoot, of Utah, introduced a measure in 1925 to provide 
for the creation of a reorganization board (S. 1834, 69th Cong., Ist Sess.); Repre- 
sentative Mapes, of Michigan, introduced a similar measure in the same year (H.R. 
4770, 69th Oong., Ist Sess.); and Representative Davey, of Ohio, introduced a bill 
to enlarge temporarily the power of the President for purposes of reorganization 
(H.R. 4798, 69th Cong., lat Sesa.). ` 

* Hearings on Bills to Create a Department of Nationa} Defense (724 Pang 1st 
Sess. ). 
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created in the House of Representatives to consider the whole subject of 
administrative reorganization in its relationship to the reduction of items 
of appropriation under consideration by Congress.® Despite assertions of 
the protagonists of this investigating committee that coming administra- 
tive reorganization would result in a saving of several hundred thousand 
dollars in the next fiscal year, the experience of committees which had 
considered the subject in the past, and the brief time allowed the Econ- 
omy Committee“ to operate, practically precluded hope of important 
achievement. In its report to Congress, on April 25, 1932," the committee 
suggested a few changes in administrative organization, and also recom- 
mended that the President be given wide powers ‘‘in order to deal with 
the problem expeditiously.’’ These recommendations were generally ac- 
cepted, and the Economy Bill, approved June 30; 1932, provides for one or 
two specific changes in departmental organization and authorizes the 
President to transfer and regroup administrative bureaus by executive 
order, subject to a sixty-day veto by Congress. Thus, under the present law 
the initiative for reorganization rests with the President. 

This brief résumé indicates that plans for administrative reorganiza- 
tion have been prepared in five different ways: (1) by a commission ap- 
pointed by the President on the authority of Congress; (2) by the Presi- 
dent and his cabinet;-(3) by a congressional joint committee working 
with a representative of the President; (4) by a House economy com- 
mittee; and (5) by unofficial bodies such as the Institute for Govern- 
ment Research. - 

2. Difficulties of the Task. The general principles of reorganization have 
long since been fairly well established, and it is generally agreed that our 
national administration does not conform to these accepted principles. 
At this point, a hitherto insurmountable obstacle arises. What specific 
changes should be made in the existing departments, bureaus, and services 
to make the whole organization conform to accepted principles? The' an- 
swer must come from an examination of the existing organization ; and, al- 
most without exception, the officers of various government services are 
ready to testify in favor of reorganization in general but against reorgani- 
zation whenever it threatens to alter their own particular department, bu- 
reau, or agency. Mr. Hoover, when secretary of commerce, said: ‘‘T do not 


* Created by H.Res. 151, Feb. 24, 1982. 

# New York Times, Feb. 25, 1932. 

u The committee expected to operate forty-five days as compared to the President’s 
Commission on Economy and Efficiency, for which two full years (1911-12) did not 
serve, and to the Joint Committee on Reorganization, which carried on its investigations 
for three years (1921-24) before making its final recommendations to Congress, 

# To Effect Economies in the National Government, 72d Cong., 1st Bess., H. Rept. 
No. 1126. . 
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believe that any government reorganization will ever take place that will 
meet with agreement among the existing heads of the government. Cabinet ` 
heads necessarily take color from their subordinates, and subordinates 
are, from the nature of things, bound to be in opposition to serious change. 
... The men who are at the head of various bureaus and secondary func- 
tions of the government believe honestly and earnestly in the purpose of 
their service, and they are bound to object to any change which seems to 
them would decrease their activities, reduce their personnel, or require 
them, to take a less important position in some other grouping. They 
naturally and properly feel that the service which they direct is the most 
important function of the entire government and that minimizing it in 
any direction would be wrong.’ ™s 

The difficulty of securing unbiased testimony from the officers of the 
administrative branch of the national government on the problem of re- 
organization has always been apparent. To assist the President’s Com- 
mission on Efficiency and Economy in 1911-18, a board of referees was 
appointed, which consisted of government officials selected by the Presi- 
dent for the purpose of considering interdepartmental disputes, conflicts 
of jurisdiction, and other such matters. To assist the Joint Committee on 
Reorganization in 1921-24, a representative of the President was given 
‘membership on the committee. ‘‘I realize,” said Senator Haïrison, of 
Mississippi," ‘‘that it is very difficult to reduce the number of employees 
in any of the bureaus of the government, that it is a very hard task for 
the Congress to undertake to coôrdinate the work of the bureaus and 
various functions of the different agencies of the government. I know 
the influence that will be brought to bear on the joint committee and 
certainly on the representative who will be designated by the President 
to represent him on the joint committee or to advise the joint committee. 


The heads of the various bureaus will come to him and no doubt give him. : | 


a great deal of worry in soliciting his influence with the joint committee 
in restraining the committee from codrdinating the work of various 
branches of the Government.’’ “ʻI knew,” said Senator Smoot, of Utah,” 
‘‘that, without the assistance of the Executive and complete coöperation 
with him, and also coöperation. with the heads of the departments, no 
matter how hard the joint committee Jabored and no matter what infor- 
mation they brought to Congress as a result of their investigation, if the 
heads of the departments were opposed to the recommendations made by 
the committee, and particularly if the Executive were opposed to them, 
it would be next to impossible to get any legislation through Congress to 


= Hearings Before the Joint Committee on Reorganteation, 68th Oong., Ist Sess., 
860. 
“61 Cong. Record, 430. 4 Ibid., 481. 
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make the necessary changes we all know must be made. Therefore, months 
ago I suggested to the President that he should have a representative to 
act and coôperate with the joint committee. ?? 

To secure full coöperation of the administrative branch of the govern- 
ment in the preparation of a plan for reorganization, the joint committee 
made the President’s representative, Walter F. Brown, its chairman and, 
furthermore, delayed action in order to give the President time to prepare 
and submit to it recommendations for reorganization. This resulted in the 
preparation of the so-called ‘‘President’s plan,’’ which was submitted to 
the committee by President Harding with a letter declaring that the pro- 
posed changes in the existing organization of the government departments 
were ‘‘suggested after numerous conferences and consultations with the 
various heads of the executive branch of the government.’’ The plan was 
in the form of a chart entitled Scheme for Reorganization of the Execu- 
tive Departments Suggested by the President and the Cabinet. Concern- 
ing this plan, President Harding gaid: ‘‘ These changes, with few excep- 
tions, notably that of coôrdinating all agencies of national defense, have 
the sanction of the cabinet”? :17 and President Coolidge, later referring to 
the same reorganization scheme in his annual message to Congress, de- 
clared: ‘‘With the exception of the consolidation of the War and Navy 
Departments and some other minor details, the plan has the general sanc- 
tion of the President and the cabinet.’ 

These assurances that the administration was in support of the Presi- 
dent’s plan of reorganization did not prevent cabinet officers and their 
subordinates from appearing before the joint committee to protest strong- 
ly against changes affecting their own departments. For example, Navy 
Department officials opposed the transfer of the Hydrographie Office and 
the Naval Observatory from their control,” despite the fact that the 
President’s-plan provided for such a transfer and was ‘‘prepared after 
numerous conferences and consultations with the various heads of the 
executive branch of the Government.’’ The situation was summed up by 
Walter F. Brown, chairman of the joint committee, when he said: ‘The 
only change with respect to the navy that the secretary of the navy even 
appeared to consider favorably was the proposal to add to the Navy the 
Coast Guard Service.’° Nor were War Department officials hesitant 
about appearing before the committee to condemn recommendations af- 

# Published as 8. Doc. No. 302, 67th Cong., 4th Sess.; also included in Report of 
the Joint Committee on Reorganization, op. cit. 

# In his letter submitting the chart on reorganization (Report of the Joint Com- 
mittee on Reorgantsation, op. oit., 33). 

“Message of Dec. 6, 1933. 


19 Hearings Before the Joint Committee on Reorganizatton, op. ot., 148-199. 
% Thtd., 148. 
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fecting that department. They opposed the transfer of the Bureau of 
Insular Affairs, the river and harbor section of the Office of the Chief 
of Engineers, and other such non-military services from the War Depart- 
ment to the proposed Department of Public Works and other depart- 
ments?! On being cross-examined by members of the joint committee, 
the secretaries of these departments declared that, although tha Presi- 
dent’s plan had been discussed in cabinet meetings and had been pub- 
lished and submitted to Congress as a ‘‘scheme for reorganization of the 
executive departments suggested by the President and the cabinet,” they . 
had never agreed to specific changes in their departments and fet at ` 
liberty to oppose them before the committee. 

There may be some question as to whether or not the officers seeking 
to shield their own particular activities from the effects of propcsed ad- 
ministrative reórganization are always earnestly and honestly motivated 
for the best interests of the government as a whole, but there is no doubt 
that arguments against change are always advanced by the officers of 
particular services of the government. Nor do such arguments come only 
from interested administrative officials. In addition to their protests, op- 
position appears from the paid propagandists of organized groups in- 
terested in the activities of particular government bureaus. In 1923, for 
example, organized labor protested against the proposed transfer of the 
Children’s Bureau and the Women’s Bureau to a new Department of 
Publie Welfare. The proponents of a Department of Education opposed 
the creation of a Department of Welfare, while prominent educators 
announced their opposition to additional federal supervision of education 
through the creation of any new administrative department. Lixewise, 
various medical associations came out against the proposal to create a 
Department of Public Health. 

In view of such opposition, it is not surprising that the joint committee 
modified the President’s plan and, in its report to Congress, declared 
that, ‘‘due to a variety of reasons,’’ it was unable to concur in all the 
suggestions coming from the Chief Executive, but felt that the modified 
proposals ‘‘which are now made go directly to the point of correcting, 
so far as it 1s now possible for Congress to do so, the most -prominent 
faults which characterize the organization of the executive branch of the 
government,’’*® Nor is it surprising that Congress took no action toward 
passing the necessary laws to reorganize the executive departments. In- 
deed, the report of the joint committee and the reorganization bill sub- 


™ Tbtd., 107-142. : i 
2 Lloyd M. Short, The Development òf National Administrative Organisation in 
the United States (Institute for Government Research, 1923), p. 467. 
= Report of the Joint Committee on Reorganisation, op. oit., 12. 
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mitted with it were not even accorded the courtesy of serious considera- 
tion by Congress. The multiple opponents of various phases of reorgani- 
zation had smothered the whole idea so that there was no possibility of 
enacting all, or even the most important parts, of the proposed scheme. 

This difficulty of obtaining unbiased testimony with regard to the 
administrative branch of the government has led to the retention by 
_ Congress of the Bureau of Efficiency, despite the fact that it is generally 
well known that the bureau is itself a duplication of other administrative 
agencies. In 1913, Congress desired to continue some of the work of the 
_ President’s Commission on Efficiency and Economy, although it did not 
eare to prolong the life of the commission itself. Consequently, the duty 
of continuing the investigation of the subject of the establishment of 
systems for the determination of the efficiency with which government em- 
ployees perform their duties was delegated to the Civil Service Commis- 
sion. After having been granted the necessary appropriation to carry on 
this new activity, the Civil Service Commission placed Herbert D. Brown 
at the head of this work; and, after a few years,” this ‘‘division of eff- 
ciency’’ was given independent status under the name of ‘‘Bureau of 
Efficiency.’’ It is through this bureau that Congress, its committees, and 
individual members hope to secure detailed information concerning the 
efficiency of the organization and conduet of the various agencies of the 
administrative branch of the government. The bureau has been relied 
upon to conduct various special investigations for Congress and for in- 
dividual members of that body, and it is the principal assistant to any 
committee created to investigate the problem of reorganization. 

8. The Need for Continuous Planning. The use of a special agency such 
as the Bureau of Efficiency in making investigations of the administrative 
branch of the government-has not solved the problem of planning re- 
organization and putting it into effect. The difficulty is that in every case 
some form of special investigation has been used to plan reorganization, 
and special investigations are not suited to this very important task. 
Congress has attempted to solve by investigation and legislation a prob- 
lem which arises from its own slipshod methods of assigning new duties 
to administrative services without regard for sound principles of admin- 
istrative organization. The past and present custom of Congress has been 
to delegate a new function to any convenient agency, or, more often, to 
create a new agency for the task, without regard to the fact that some 
other agency may already be engaged in related activities. In other words, 
the reason why fourteen agencies in six different departments have to do 


* Senator Smoot’s motion to consider the reorganization bill was defeated in the 
Senate (66 Cong. Record, 2709). 
= In 1916. 
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with shipping is that Congress has assigned various details of the ad- 
ministration of regulation and control of the merchant marine to dif- 
ferent agencies without regard for the maintenance of any unified ad- 
ministrative organization to deal with this general function of govern- 
ment. Likewise, the reason for fourteen agencies in nine departments and 
independent establishments dealing with the construction of publie works 
is a similar failure of Congress to delegate the growing duties of that 
kind to a single public works bureau or department. The administrative 
branch of the government has developed through years of accretion in 
the form of new bureaus, independent establishments, boards, and com- 
missions created to administer new activities of the government; and, 
once established, the various units of the government have often ecquired 
new duties, with the result of increased duplication and lack of correla- 
tion in administrative activities. 

A general rearrangement and transference of these misplaced admin- 
istrative activities and uncorrelated agencies is indeed highly desirable, 
but a special investigation to plan such a reorganization is not the best 
approach to the problem. In the first place, a special investigation suffers 
from having a definite time limit, when what is needed is continuous study 
and continuous planning, not only to correct existing defects but also to 
prevent their development in the future. One of the major functions of a 
planning agency should be to advise Congress and the President concern- 
ing the proper agency upon which to confer duties arising out of new 
legislation, and thus to prevent the careless and illogical assignment of 
parts of the same general function to a number of different agencies. 
Obviously, a special investigation might lead to recommendations to rem- 
edy the existing situation: without striking at the root of the evil. The 
fundamental step in securing a sound administrative organization in the 
‘national government would be the establishment of some method of con- 
tinuous planning which would prevent the development of dup icating 
and overlapping activities with the change and growth of governmental 
functions, 

One of the advantages of getting away from special investigations 
would be the elimination, largely, of the disastrous results of conflicting 
testimony, which has been a source of confusion to those attempting to 
devise schemes of reorganization in the past. Vested officials and inter- 
ested groups can for a time check all action on reorganization by drum- 
ming up a variety of objections to proposals under consideration. But if 
an agency continuously studied the administrative organization with a 
. view to recommending changes to eliminate duplications and overlaps in 
administrative activities, no sudden outburst of opposition would be likely 
to confuse its operation or completely block its recommendations. At the 
same time, a continuous investigation conducted by the proper agency 
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would not suffer the diffculty encountered by special investigations in 
the matter of obtaining information. Constant contact with all admin- 
istrative operations would eliminate the problem of breaking the ground 
for each special investigation. As will be pointed out later, it is entirely 
feasible to maintain such constant supervision of administrative activities 
without the creation of any new planning agency. 

Administrative reorganization is a task too large to be planned by a 
special investigation. The fact that the President’s Commission on Econ- 
omy and Efficiency never completed its work, and that the Joint Commit- 
tee on Reorganization was in existence three years before reporting to 
Congress, indicates the immensity of the task. Yet the labor of these two 
investigations has been largely lost because of failure of Congress to take 
immediate action on recommendations resulting from them. By the time 
when a new movement for reorganization appears, such as we are now 
witnessing, the whole problem must be reopened with a new investigation, 
which, partly because of renewed opposition and partly because of the 
difficulties encountered in determining what reorganization is needed, 
ends in another complete failure to achieve any far-reaching change. The 
problem of attaining thoroughgoing reorganization will be solved but 
slowly at best; and past experience indicates that special investigations 
are largely wasted effort because of the fact that their proposals, once 
rejected, soon become obsolete and are not constantly before Congress 
as current recommendations for the betterment of governmental admin- 
istration. ui | 

Lack of perspective is a further weakness of special investigations as 
compared to continuous planning. In the first place, a special investiga- 
tion is an attempt to examine the executive departments and establish- 
ments at a given time to determine what changes in their organization 
. Should be made to prevent duplication of activities and to provide for 
‘correlation between them ;‘and no proper consideration can be given to 

changes due to new developments in administrative activity. Sound or- 
ganization today would call for reorganization tomorrow, and, without 
continuous planning, would call for a new investigation to determine the 
necessary changes. This lack of perspective is apparent in another way. 
Special studies of the problem of reorganization are often concerned with 
only one part of the whole administrative branch, as for example the War 
and Navy Departments, where the main question has been that of uniting 
the two departments, and little or no consideration has been given to 
the possibility of transferring certain non-military activities to other 
non-military departments.** It is due to such a lack of perspective of the 

# See, for example, Hearings Before the House Committee on Expenditures in the 


Exeoutive Departments on Proposals to Create a Department of National Defense, 724 
Cong., 1st Sess. 
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administration as a whole that the heads of departments and bureaus of 
the government cling so obstinately to every activity under their direc- 
tion, and feel that any change would be detrimental to the operation of 
their service. 

Not only do special investigations lack perspective; they also suffer 
from a lack of uniformity..In considering the need for administrative 
reorganization during the life of the Joint Committee on Reorganization, 
no less than four plans for reorganization were produced, two by private 
agencies and two by public agencies.*" Hach of these plans differed ma- 
terially from the others, although all may be said to have been based on 
the same general principle of grouping unifunctional activities into single 
departments and correlating the work of different bureaus and services. 
The lack of uniformity in these contemporaneous plans indicates clearly 
the lack of uniformity to be expected in plans devised by different official 
investigations of the administrative organization. Not only would this 
lead to undesirable changes from time to time, provided the recommenda- 
tions of the planning agencies could be put into effect, but, worse than 
. that, whenever such investigations considered only one part of the ad- 
ministrative branch, there would be lack of uniformity between the or- 
ganization of various bureaus and departments, due to the difference of 
viewpoint of different planning agencies. 

4. The Bureau of the Budget and the General Accounting Office as 
Potential Planning Agencies. The need for continuous planning may be 
met very easily. All that is necessary is for Congress and the President 
to make use of existing agencies available for the purpose; and their fail- 
ure to do so in the past is but another indication of their need of advice 
concerning the current operations of the administrative services of the 
government. The congressional habit of creating agencies with overlap; 
ping and duplicating functions is well illustrated by the creation of agen- 
cies to propose changes in the organization of the national administration. 
When the joint resolution to permit the President to appoint a repre- 
sentative as a member of the Joint Committee on Reorganization was 
considered in the House of Representatives, Mr. Byrns, of Tennessee, 
opposed it on the ground that the work of this joint committee was to be 
but a duplication of the work of agencies in existence or about to be 
created.” Under existing laws, the Bureau of the Budget, the General 
Accounting Office, and the Bureau of Efficiency aré each authorized to 


“The President’s plan, the report of the joint committee, the plan suggested by 
W. F. Willoughby, of the Institute for Government Research, and a plan prcposed by 
the National Budget Committee. 

#61 Cong. Record, 941. Mr. Byrns referred to the Bureau of Hfficiency and the 
Bureau of the Budget. The Budget and Accounting Act was destined to be passed 
within, a week, | 
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act in one way or another to investigate the administration with a view 
to recommending changes in the organization of the various departments 
and services. The first two of these ‘agencies have never been utilized for 
this purpose, despite their advantageous position to observe all adminis- 
trative activities in connection with their general supervision over ex- 
penditures ; while the third, the Bureau of Efficiency, has functioned to a 
limited extent as an agency of special investigation, although its opera- 
tions in this field suffer most of the weaknesses inherent in any special in- 
vestigation by an agency having no intimate contact with the activities of 
the administration as a whole. 

The Bureau of the Budget was designed to be an agency of the Presi- 
dent to recommend changes in the. existing organization, activities, and 
methods of business of the government, as well as to determine upon the 
assignment of particular activities to particular agencies and to study the 
problem of regrouping the executive services. Provision was made in the 
Budget and Accounting Act of 1921? for the operation of this bureau 
in the capacity of the President’s. staff agency, to supervise and control 
to some extent, as well as to recommend changes in the whole adminis- 
trative organization; and it was anticipated by the burean’s sponsors that 
its studies would result in recommendations from time to time with re- 
gard to reorganization which would be transmitted by the President to 
Congress. At the time of the creation of the bureau, however, the Joint 
Committee on Reorganization was also created, and the President did not 
select the director of the bureau as his representative on the joint com- 
mittee. Furthermore, the Bureau of Efficiency has continued to function, 
in one way or another, as an agency to investigate duplication in the 
federal service, and, consequently, this potential phase of the work of the 
Bureau of the Budget has remained dormant. It may at any time be re- 
vived, however, by request from the President for such action. 

One of the best recommendations that the Bureau of Efficiency could 
make with regard to the elimination of duplication would be its own aboli- 
tion and the transfer of its activities to the Bureau of the Budget. The 
reason why such a change has not taken place is that Congress has felt 
the need for a special agency of its own, having given to the President 
the Bureau of the Budget, which he may use for investigative purposes.?° 
Without discussing the long-standing rivalry between the President and 
Congress, a matter which seems inherent in our presidential system of 
government, we may admit that Congress is unlikely to give up the Bureau 

342 Stat. L. (1921), 20, sec. 209. 

=» This view was expressed by members of the Economy Committee of the House 
of Representatives (72nd Cong., lst Seas.), and statements with regard to the need 


of Congress for the Bureau of Efficiency as its special staff agency may be found in 
the hearings of this committee. 
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of Efficiency unless it becomes convinced that an alternative method of 
inquiring into administrative activities remains available for its use. 
Such an alternative agency is available in the General Accounting Office, 
and good arguments may he advanced to ‘show that this agency is better 
situated and better qualified to perform the work than is the Bureau of 
Efficiency. . 

The Budget and Accounting Act provides not only that the Bureau 
of the Budget shall conduct investigations for the President, but also that 
the Comptroller-General ‘‘shall make such investigations and reports as 
shall be ordered by either house of Congress or by any committee of either 
. house having jurisdiction over revenue, appropriations, or expenditures,’’ 
and that the staff of the General Accounting Office shall furnish aid and 
information upon the request of any such committee.” These two pro- 
visions for investigating agencies, coming as they do within the same act, 
are highly- significant. The intention of the framers of these particular 
sections was that the President and Congress should each be supplied 
with an agency well qualified and well situated to conduct investigations 
and recommend changes in the national administrative machinery." Be- 
cause each of these two agencies, in the conduct of its routine work, main- 
tains constant supervision over expenditures in the executive departments 
‘and. establishments, and thus supervision over all administrative activi- 
ties, they were selected for the purpose of reporting to Congress and the 
President with regard to duplication of activities and the need for re- 
grouping and reorganizing the administrative services to secure greater 
economy and efficiency in the conduct of the public business. 

As potential planning agencies, the Bureau of the Budget and the Gen- 
eral Accounting Office have many advantages over the Bureau of Ef- 


ficiency, congressional committees, or other special investigating bodies, _. 


for the reason that they are best situated to do continuous planning and 
to maintain constant contact with all administrative activities. As the 
agencies which supervise administrative expenditures and check on pro- 
‘posed expenditures, they regularly perform most of the work necessary 
to eliminate duplicating and overlapping activities. Evidence that the 
Bureau of Efficiency is in a comparatively inferior position may be found 
in its operations in attempting to eliminate duplications.* The bureau 


z Hee, 812. 

n wW. F. Willoughby, formerly of the Institute for Government Research, which 
was largely responsible for drafting the entire Budget and Accounting Act, told the 
writer that he had hoped that Congress would utilize the Comptroller-General’s staff 
to assist in the conduct of investigations, and pointed ont that Section 312 was 
carefully worded to make such assistance available to committees of Congress without 
the necessity of the passage of a resolution or any other such formality. 

# The work of the Bureau of Efficiency is to assist in the installation of standard 
business methods in the government service, to prevent duplication of work wherever 
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maintains a card index of all the major activities of the government for 
the purpose of checking and preventing duplications in the activities of 
‘ the various services. In 1919, the chief of the bureau requested the Senate - 
Cammittee on Appropriations to attach to a measure under considera- 
tion a provision requiring all governmental activities to be reported to 
the Bureau of Efficiency in advance of their undertaking. Upon the 
failure of Congress to enact such legislation, the bureau sent a letter to 
each of the heads of the various departments requesting that it ‘‘be ad- 
vised from time to time of all new activities in order that duplications 
and overlaps might be prevented.’ Without the authority to compel 
compliance with this request, the bureau was not in a position to perform . 
effectively the work of checking duplications, or even to keep a complete 
index of administrative activities; and, consequently, an arrangement 
was made to codperate with the Bureau of the Budget in this task. In 
1922, the Bureau of the Budget, having the necessary authority,® issued 
a circular which requires the head of a department or establishment to 
report to it the character, scope, and probable duration of any new ac- 
tivity of research or investigation, and states that the agency proposing 
to undertake such work will be advised ‘‘as to what work of the same or 
similar nature has been or is being done by any other department or 
establishment,’’ in order to prevent duplication of work.’ To make use 
of the index maintained by the Bureau of Efficiency, the Bureau of the 
Budget has regularly transmitted to that service all reports of new in- 
vestigations or other research activities, to be checked against the index. 
Consequently, the Bureau of Efficiency reports to the Bureau of the 
Budget on duplications and overlaps, and the latter agency deals directly 
with the administrative services concerned in such activities. Obviously, 
as far as this work is concerned, the Bureau of Efficiency is operating 
as a division of the Bureau of the Budget and might well be united with it. 
Besides the advantage of their positions as agencies to supervise and 
control the fiscal activities of the administrative services, another reason 
why the Bureau of the Budget and the General Accounting Office should 


possible, and to make studies of personnel requirements for various branches of the 
government, as well as to study problems assigned to it by Congress, its committees, 
or individual members. Annual Report of the United State Bureau of Kffiotenoy, 1980, 
p. 2. i 

“ Attached to the Deficiency Act approved March 4, 1919. The provision passed 
the Senate, but was stricken out in conference. ; 

= Annual Report of the United States Bureau of Effictenoy, 1920, p. 9. ` 

” Section 218 of the Budget and Accounting Act provides: ‘Under such regula- 
tions as the President may preseribe, every department and establishment shall furnish 
to the Bureau [of the Budget] such information as the Bureau may from time to 
time require. . . .?? 

* Budget Cireular No. 77, Aug. 11, 1922. 
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become the principal agencies to investigate administrative organization ` 
and activities is that one is the agency of the President and the other of _ 
Congress. The director of the Bureau of the. Budget is appointed by the ©: 
President without the customary senatorial confirmation,’ while the 
Comptroller-General, on the other hand, although appointed by the Presi- 
dent with the advice and consent of the Senate, holds office for a term of 
fifteen years and may be removed only by a joint resolution of Congress.*® 
One purpose of the Budget and Accounting Act was to provide the 
- President and Congress, respectively, with agencies to supervise the ac- 
tivities of the administrative services and to recommend means by which 
the conduct of public affairs might be put upon a more efficient and eco- 
nomical basis. The General Accounting Office was made free from the 
President’s influence, and ‘was intended to be an agency not merely to, 
examine into and pass upon the legality of governmental expenditures, 
but also to determine and report to Congress mismanagement or in- 
efficiency in the government services and recommend alterations and im- 
provements. The Bureau of the Budget should be utilized by the Presi- 
dent for a similar purpose. It should operate as a staff agency to supervise 
all administrative operations with a view to preventing duplications and 
overlaps among the various services and recommending possible changes 
for increased efficiency and economy. Both the Bureau of the Budget and 
the General Accounting Office should thus serve as continuous planning 
agencies in the matter of administrative reorganization. 

5. Reorganization by Executive Order or by Law? The charge has 
often been made that no reorganization can come from congressional. 
action because of the resistance from government officials and from propa- 
ganda by bureaus and others interested in particular activities of the 
government. ‘‘Plausible arguments are made pro and con,” said Seere- 
tary of Commerce Hoover in 1924, ‘‘which can only confuse the mem- 
bers of Congress who are not able to give the time and attention necessary 
to get to the bottom of these questions.’’ In view of this fact, the sugges- 
tion has been made that Congress give to the President authority to 
make changes in the administrative organization within the limits of cer-. 
tain broad principles which could be laid down by legislation; and, as 
has been indicated, such authority was granted by the Economy Bill 
(Publie No. 212, 72nd Cong.); approved June 30, 1982. In various publie 
declarations since 1920,‘ Mr. Hoover has urged this means of achieving 
reorganization, and as president he put the matter before Congress in a 
special message of February 17, 1932. His recommendations have been 
accepted in a large measure by Congress. The ais de is that the 

5 49 Stat. L. (1951), 20, see. 207. 


» Ibsd., sec. 302, 303. 
© Hearings of the Joint Committee on Reorganisation, op. ctt., 352. 
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President will be more capable of effecting various transfers and Te- 


groupings in the administrative branch of the government, and that this 
grant of authority to him is the most expeditious means of achieving re- 
organization. 

The charge that Congress has been unable to act in the matter is nọ 
doubt well founded, but there is some question as to whether the President 
is free from the influences which have prevented congressional action. 
While it may be said that ‘‘every president from Roosevelt to Coolidge 
has urged upon Congress a reorganization of the executive arm of the 
government,’’** and that President Hoover has repeatedly brought the 
subject to the attention of Congress, it must be admitted that concrete 
recommendations and specific plans for reorganization have been infre- 
quent. President Taft, as has been stated, asked for authority to appoint 
an investigating committee and in 1912 submitted to Congress, with his 
approval, the committee’s recommendations. President Wilson gave 
specific approval to the movement to establish a national budget system, 
although he vetoed the first budget act on grounds of unconstitutional- 
ity,*® and spoke of the need for administrative reorganization as a means 
of securing greater efficiency and economy in government work.“ Presi- 
dent Harding asked that a representative of the President be included in 
the Joint Committee on Reorganization in 1921,** and, as has been stated, 
submitted to this committee what became known as the ‘‘President’s 
plan’’ for reorganization. But it was generally understood that much of 
the delay in the preparation of this plan was due to the fact that Presi- 


dent Harding could not obtain agreement among the various cabinet 


officefs on the matter. Furthermore, when the plan was finally submitted 
to the Joint Committee on Reorganization, members of the cabinet and 
other administrative officers appeared before the committee to attack pro- 
posals contained in it. Had the President been determining the actual 
changes to be made rather than drawing up proposals to submit to a 
congressional committee, it is likely that the opposition within his official 
household would have been much stronger. 

In the matter of reorganization, there are now two distinct problems. 
The first arises from the immediate necessity of economy in federal ex- - 
penditures; the second, and most important one, is the continuous prob- 


“A compilation of such declarations was issued by the President’s secretary in 
February, 1932. 

“ Address by Secretary of Commerce Hoover Before the Thirteenth Annual Meet- 
ing of the Chamber of Commerces of the United States, May £1, 1985. 

“See his Eighth Annual Message to Congress, Dee. 7, 1920. 

“ Second Annual Address to Congress, Dec. 8, 1914. / 

“In a letter to Senator Smoot, dated April 16, 1921, read on the floor of the 
Senate; April 18, 1921 (61 Cong. Record, 396). 
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lem of establishing and maintaining an efficient and economical adminis- 
trative system in the national government. To secure prompt action, there 
are good arguments in favor of turning the matter over to the President, 
and it is probable that, to meet the present emergency, certain immedi- 
ate changes will take place by executive order. But there appears to be © 
no proof that, in the long run, the President will not be greatly ham- : 
pered, just as has Congress in the past, with regard to reorganization 
proposals which involve:a reduction of the employees or a curtailment of 
the activities of any of the major departments or bureaus. 

What is needed is a better method of planning reorganization. If the 
proper means were utilized to plan changes in the administrative organi- 
zation, the fact that ‘‘plausible arguments are made pro and con’’ would 
be less likely to confuse either Congress or the President. Both need ad- 
vice in the form of reliable and trustworthy studies of administrative 
organization and activities, and if each would utilize the proper agencies 
for this purpose, the question of who should put proposed changes into 
effect would no longer be as serious as it now is, when Congress distrusts 
the executive branch as a whole because of past difficulties in obtaining 
information upon which to consider the problem of reorganization. Con- 
gress should turn to the General Accounting Office for information with 
regard to duplications and overlaps in the administrative organization 
as well as for advice with regard to changes made by executive order. It 
could develop a research division free from administrative influence which 
would be a most reliable and most effective source of information and 
advice on administrative matters. In a similar manner, the President 
should rely upon his staff agency, the Bureau of the Budget, to investi- 
gate administrative activities and to propose changes in administrative 
organization. 

From the tone of President Hoover’s statements, there is some indica- 
tion that continuous planning on the matter of administrative reorgani- 
zation may develop. He declares that ‘‘the consummation of a compre- 
hensive reorganization at one moment is not in the best public interest. 
Such reorganization should be undertaken gradually and systematically, 
predicated on a sound and definite theory of government and effectuated 
as a result of study and experience gained in the actual processes of 
reorganization.’’** With the Bureau of the Budget available and most 
logically situated to render advice and information on the whole matter, 
it is to be hoped that its potential abilities as an agency to investigate 
and plan reorganization will be called into action. 

Pryton Hurt. 

University of California. 


“Special message on reorganization, February 17, 1932 


NEWS AND NOTES 


PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


Plans for the twenty-eighth annual meeting of the American Political 
Science Association, to be held at Detroit on December 28-30, have been 
completed and copies of the program have been mailed to all members. 
It is unnecessary to reproduce here the details concerning arrangements, 
but the full program will be published, as,usual, in the February issue as 
a matter of permanent record. 


The managing editor desires to announce that as a regular practice re- 
prints of articles and notes appearing in the Review are prepared only in 
sufficient quantity to furnish authors with a reasonable number. Other 
persons desiring to obtain copies in quantity should communicate with the 
editor promptly after the appearance of an issue, Matter is ordinarily held 
in type not longer than ten days after that date. 


Professor Robert E. Cushman, of Cornell University, will be on leave 
during the second semester and will spend several months in Europe. 


Professor James W. Garner, of the University of IHinois, has been 
chosen to serve as reporter on the law of treaties for the Harvard Research 
in International Law. 


Professor Clarence A. Berdahl has returned from his sabbatical leave 
to the department of political science at the University of Illinois. Most 
of his time abroad was spent in Geneva, London, and the Scandinavian 
countries. 


Dr. Frederick A. Middlebush, dean of the School of Business and Publie 
Administration and professor of political science and public law at the 
University of Missouri, returned in August after spending a sabbatical 
leave of absence in Geneva. 


Dr. Henry B. Hazard, chief counsel of the bureau of naturalization, 
United States Department of Labor, is giving a course of lectures on extra- 
dition and interstate rendition at the American University Graduate 
School. 


~~ 


At the University of Chicago, Drs. Harold F. Gosnell and Harold D. 
Lasswell have been promoted to the rank of associate professor, and Dr. 
Frederick L. Schuman to that of assistant professor. 
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Mr. Louis Brownlow, director of the Publie Administration Clearing 
House, will deliver a series of lectures on public administration during | 
the winter quarter at the University of Chicago. ; 


Mr. Robert M. Paige, assistant director of the Public Administration 
Clearing House, has been elected secretary of the Governmental Research | 
Association, which will now move its headquarters to Chicago. 


Professor Clyde L. King, of the University of Pennsylvania, who has : 
been secretary of revenue of the commonwealth, has been appointed chair- 
man of the public service commission of Pennsylvania by Governor Pin- : 
chot. In the first Pinchot administration, Professor King served as secre- - 
tary of the commonwealth and introduced the present budget system. 


_ Professor Thomas S. Barclay, of Stanford University, is serving as a 
member of the Democratic state central committee of California, and of 
the Santa Clara county committee. | 


Dr. Robert G. Campbell, professor of political science at Washington 
and Lee University for the last twenty-four years, died suddenly at Balti- - 


more on October 18. | 


Mr. Hubert R. Gallagher has been appointed acting assistant professor 
of political science at Stanford University for the year 1932-63. He is 
giving the courses in administration for Professor Edwin A. Cottrell, 
who will be at the American University, Washington, D.C.,-until April, 
1933. Professor Graham H. Stuart is acting chairman in the absence of ` 
Professor Cottrell, 


Dr. Harry W. Voltmer has been advanced to a full Dolce at 
DePauw University. Mr. Hiram Stout has returned to his position at 
DePauw after a leave of absence of two years spent in graduate study. 


Dr. J. Roy Blough, formerly statistician of the Wisconsin state tax com- 
mission, has been appointed associate professor of economics at the Uni- : 
versity of Cincinnati, and is charged with directing the work of students, 
in respect to public finance, in the course in training for the public 
service. 


_ Professor Charles E. Martin, of the University of Washington, was ap- 
pointed by the executive committee of the Institute of World Affairs 
(formerly the Institute of International Relations) as the director of its 
sessions at the Riverside meeting ‘held on December 11-16, and devoted 
mainly to the Manchurian situation and various du ds of the ‘‘Stimson 
Doctrine. ”? 
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Professor Frank M. Stewart, chairman of the department of govern- 
ment at the University of Texas, has been appointed to a professorship of 
political science in the University of California at Los Angeles, to take 
charge of the courses in municipal government and public administration. 
Professor Charles Grove Haines has been granted a leave of absence for 
the second semester of 1932-33, and will continue investigations in Wash- 
ington relating to the development of constitutional law by the a 
Court of the United States. 


The department of political science at Dartmouth College has expanded 
its work this year by adding a course for freshmen on general political 
science, thus offering three introductory courses with a total voluntary 
enroliment of four hundred and fifty students. Two additions have been 
made to the staff, namely, Mr. Norman W. Beck, instructor last year at 
Yale, and Mr. Dale Pontius, assistant last year at Harvard. 


Hon. Newton D. Baker has become chairman of the American Council 
of the American Institute of Pacific Relations in succession to Mr. Jerome 
D. Greene, who has been appointed Woodrow Wilson professor of inter- 
national politics at the University College of Wales. The chair which Mr. 
Greene will occupy was established in 1922 in memory of students of the 
college who lost their lives in the World War. | 


Professor James T. Shotwell, of Columbia University, has been elected 
a member of the League of Nations committee on intellectual codperation. 
Hitherto, this committee has abstained from activity in the fields of politi- 
cal science and economics, but a change of policy has been adopted and 
it is now proposed to draw both disciplines into more active international 
study of such matters as arbitration, the World Court, and the techniques 
of conference and conciliation in the adjustment of disputes. Professor 
Shotwell’s task will be to establish the contacts of political science with 
the enlarged tasks of the committee. | 


Dean William F. Notz, of Georgetown University, is chairman of the 
board of directors, and R. Wallace McClure, of the Department of State, 
is secretary of an Academy of World Economics established in Washing- 
ton, D.C., early in the present year, in affiliation with the American 
Academy of Political and Social Science. In July, the Academy codperated 
with the Institute of Public Affairs at the University of Virginia in hold- 
ing three round-table conferences on the international anes of the gold 
problem. 


Copies of the annual T of the Social Science Research Council, ap- 
pearing this month, are obtainable on request from the offices of the Coun- 
cil at 230 Park Avenue, New York City. 
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The Institute for Government Research of the Brookings Institution . 
is engaged upon a survey of state and local government in New Hamp- : 
shire, and a report is expected to be ready within a year. The report of 
the survey of the state and local government of Alabama made by the 
Institute has been published as a state document. 


The fifty-second annual meeting of the Academy of Political Science, 
held at New York on November 18, was devoted to ‘‘Steps toward Re- | 
covery,’’ in respect to such matters chiefly as economy in government, 
the railroad problem, unemployment, agriculture, tariffs and trade bar- 
riers, and banking. The speaker at the annual dinner was Sir Arthur 
Salter. 


At a conference on regional planning, government, and administration 
in metropolitan areas, held at the Washington Square College of New 
York University on October 18-19, the subjects for discussion included . 
regional planning, housing, the coordination of public works and serv- 
ices in metropolitan regions, movéments toward governmental integra- 
tion in metropolitan areas, and the displacement of states by political : 
regions. Various organizations, including the National Municipal League, 
eodperated in the conference, with Professor Alison Reppy, of New York 
University, as executive director. 


Among fellows of the Brookings Institution appointed for the current 
year, the following are pursuing projects in the field of political science: 
Robert H. Connery (Columbia), Regulation of ‘the taking of wild game 
and fish in the United States; Howard A. Mackenzie (California), Public 
personnel; Harold W. Metz (Yale), The nature of the judicial power 
undef the United States Constitution; Lionel V. Murphy (Oklahoma), 
The selection of postmasters; and Cecil H. Talbert (Yale), The presi- 
~ dential investigating commission. Dr. Thomas S. Barclay, of Stanford 
University, consulting fellow, will continue his study of Champ Clark. 


Under arrangements made by the founder, Mr. Chester D, Pugsley, six 
institutes in regional fields of international affairs have been merged with 
an institute at William and Mary College, and the first session of the 
consolidated institute took place at Williamsburg on October 18-19. The 
institutes thus transferred were held formerly at Syracuse University, 
Earlham College, American DANSE Brown University, Amherst Col- 
lege, and MacMurray College. 


Among assignments in connection with the survey of New Jersey state 
government directed by Professor Harold W. Dodds are the following: 
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institutions and agencies, Professor William S. Carpenter; health and 
tenement house supervision, Professor Walter L. Whittlesey ; the attorney- 
general’s office, Professor J. Dayton Voorhees; commission on the re- 
vision and consolidation of public statutes, Professor Alpheus T. Mason; 
highway department, Professor George A. Graham; and motor vehicle de- 
partment and the department of the secretary of state, Dr. Roy I. Kim- 
mel. Other assignments are in charge of members of the Princeton depart- 
ments of economics and geography..A composite report, containing the 
findings and suggestions of the committee members and of the staff as a 
whole, was to be presented to Governor Moore early in December. 


Dr. Ernst Freund, John P. Wilson professor of law at the University 
of Chicago, died in Chicago on October 20. Born in New York City in 
1864, he was educated in the secondary schools of Germany and at the 
Universities of Berlin and Heidelberg, from the latter of which he re- 
ceived the degree of J.U.D. After his return to the United States, he re- 
ceived the doctor’s degree in philosophy (1897) from Columbia Univer- 
sity. From 1902 until his death, he taught at the University of Chicago, 
giving courses in political science and in law. He was one of the organizers 
of the American Political Science Association, and served as its president 
in 1916. A profound scholar, a distinguished authority on constitutional 
and administrative law and legislation, and an inspiring teacher, Pro- 
fessor Freund had a far-reaching influence in academic circles and on 
publie affairs. His academic influence extended beyond the giving of pro- 
fessional training to legal practitioners. Large numbers of graduate stu- 
dents in political science, social service administration, and economics at- 
tended his classes, and he showed a keen interest in the special questions 
which they raised. On the day before he was stricken with a fatal 
heart attack, he concluded a notable series of public lectures on juris- 
prudence for the Social Science Division of the University. Although he 
became one of the most eminent authorities on constitutional law after 
the publication of The Police Power: Public Policy and Constitutional 
Rights in 1904, his interest gradually shifted to the field of legislation, and 
a few months before his death he published the summation of years of 
scholarly research and penetrating insight in this field under the title 
Legislative Regulation: A Study of the Ways and Means of the Written 
Law. As a commissioner of the National Conference on Uniform State 
Laws, he had a large share in the practical improvement of state legislation. 
His particular interests were in statutes dealing with marriage, divorce, 
illegitimacy, and municipal corporations, and he was the draftsman of 
several acts on these subjects. Legislative committees, congressional com- 
mittees, and constitutional conventions called on him for counsel, and his 
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legal scholarship, judicial temper, and sense of human justice commanded 
respect for any cause he advocated. In addition to the two volumes al- 
ready mentioned, his larger contributions to the literature of publie 
law include: Cases on Administrative Law, Selected from Decisions of 
English and American Courts (1911, revised edition 1928) ; Das Offent- 
liche Recht der Vereinigten Staaten von Amerika (1911) ; Standards of 
American Legislation: An Estimate of Restrictive and Constructive Fac- 
tors (1917); Illegitimacy Laws of the United States (1919); and Ad- 
ministrative Powers over Persons and Property: A Comparative Study 
(1928). 


Radio Program of the American Political Science Association. Under 
the auspices of the Association’s Committee on Policy, acting in coôpera- 
tion with the Natiorial Advisory Council on Radio in Education, the fol- 
lowing program of radio talks and discussions, on the general subject of 
Legislatures and Legislative Problems, will be broadcast over the network 
of the National Broadcasting Company during the first six months of | 
19338: 

(1) January 3, “The Legislative Prospects of 1933,” William Hard, 
Washington, D.C.; Bronson Cutting, United States Senator from 


New Mexico; Henry T. Rainey, member of Congress from the ., 


20th Illinois district. 

(2) January 10, ‘‘ Prohibition,” Howard Lee McBain, Columbia Uni- 
versity. 

(3) January 17, ‘‘The Congress,’’ Robert Luce, member of Congress 
from the 13th Massachusetts district; Arthur Capper, Uniteg 
States Senator from Kansas. 

(4) January 24, ‘‘Budgets,’’ Lewis Meriam, Brookings ee 
Joseph W. Byrns, member cf Congress from the 6th Tennessee 
district; John G. Winant, governor of New Hampshire. 

. (5) January 31, ‘‘The Powers of Congress,’’ James M. Beck, member 
of Congress from the Ist Pennsylvania district; Jesse S. Reeves, 
University of Michigan. 

(6) February 7, ‘‘Local Government Legislative Needs of 1933,” 

Henry W. Toll, director of American Legislators’ Association ; 
Carl H. Chatters, director of Municipal Finance Officers’ Associ- 
ation; Clarence E. Ridley, director of International City Man- 
agers’ Association; Paul V. Betters, director of American Munici- 
pal Association. 

(7) February 14, ‘‘Congressional Procedure,’’ Frederic A. Ogg, Uni- 
versity of Wisconsin ; Earl C. Michener, member of Congress from 
the 2nd Michigan district. 

(8) February 21, ‘‘ Armaments,” Admiral William Ledyard Rodgers; 
Roland S. Morris, University of Pennsylvania. 
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(9) February 28, ‘‘Philippine Independence,” J. R. Hayden, Uni- 
versity of Michigan; Manuel Roxas, speaker of Philippine House 
of Representatives; Butler B. Hare, member of Congress from the 
2nd South Carolina district. 

(10) March 7, ‘‘Farm Relief,” Benjamin F. Shambaugh, University 
of Iowa; and others. 

(11) March 14, ‘‘What is the Matter with the State Legislatures ?,’’ 
Albert W. Atwood, Washington, D.C.; John A. Lapp, Chicago, 
m.. . . 

(12) March 21, ‘‘Tax Reform,” Thomas H. Reed, University of Michi- 
gan; Seabury C. Mastick, member of the New York Senate; Mark 
Graves, New York State Budget Director. 

(13) March 28, ‘‘The Lobby,’’ James K. Pollock, University of Michi- 
gan; Edward B. Logan, budget secretary of Pennsylvania; Ed- 
ward P. Costigan, United States Senator from Colorado. 

(14) April 4, ‘‘ Allocation of Sources of Revenue Between State and 
Federal Governments,’’ William B. Belknap, president of Ameri- 
can Legislators’ Association; Simeon E. Leland, University of 
Chicago. 

(15) April 11, “Power,” Clyde L. King, University of Pennsylvania; 
Morris Llewellyn Cooke, Philadelphia, Pa.; and others. 

(16) April 18, ‘‘Parties and Pressure Groups,” Arthur Krock, New 
York Times; E. Pendleton Herring, Harvard University. 

(17) April 25, ‘‘Unemployment Insurance,’’ Elizabeth Brandeis, Uni- 
versity of Wisconsin; William Trufant Foster, Newton, Mass. 

(18) May 2, ‘‘The World Court,” Philip C. Jessup, Columbia Univer- 
sity; E. M. Borchard, Yale University. 

(19) May 9, ‘‘ Aids to Legislation,” Henry W. Toll, director of Ameri- 
can Legislators’ Association; Edwin E. Witte, Wisconsin Legis- 
lative Reference Library; DeWitt Billman, Illinois Legislative 

Reference Bureau. 

(20) May 16, ‘‘Banking,’’ Henry Parkman, Jr., Boston, Mass.; Mar- 
eus Nadler, New York University. 

(21) May 23, ‘‘Legislative Investigations,” Gerald P. Nye, United 
States Senator from North Dakota; Lindsay Rogers, Columbia 
University. 

(22) May 30, ‘‘Unemployment,’’ Frank Bane, American Public Wel- 
fare Association ; and others. 

(23) June 6, ‘The Governor and the Legislature,” Harold W. Dodds, 
Princeton University; William T. Gardiner, governor of Maine; 
Hugh Reid, member of the Virginia House of Delegates. 

(24) June 13, ‘‘The Legislative Product of 1933,” Thomas H. Reed, 
University of Michigan. 
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The Committee on Civie Education by Radio wishes to call the atten- 
tion of members of the Association to the reprints of radio addresses al- 
ready given (as well as to be given), obtainable from the University of ` 
Chicago Press at ten cents each. The addresses contain fresh, pertinent, 
and popularly phrased material on topics discussed in many courses in 
political science. The Committee suggests their availability for outside 
reading purposes and as a basis for class discussion. This use may be quite 
independent of the radio program itself. Reprints of last spring’s ad- 
dresses, such as those by Holcombe on Why We Have Political-Parties, by 
Sait on The Existing Party Alignment and The Party Convention, and by 
Dewey on The Place of Minor Parties in the American Scene, are quite as 
useful this year, and for several years to come, as at the time of their de- 
livery.? | | | 
| THomas H. REED. 
Universtiy of Michigan. | | 


1 A complete list of these reprints, up to the first of January, is as follows: (1) Intro- 
ductory Address: The Twelfth Man, John H. Finley; (2) The Significance of the 
Coming National Elections, William B. Munro; (3) The Significance of Our State and 
Local Elections, Wiliam B. Munro; (4) Primaries and the Machinery of Their Opera- 
‘tion, Charles E. Merriam; (5) The Parties and the Issues, Arthur Krock, Julian Mason, 
Ruth Morgan; (6) The Campaign and Economic Planning, Stuart Chase, Virgil 
Jordan; (7) Issues of Foreign Policy, Charles A. Beard; (8) Issues of Domestic 
Policy, Oharles A. Beard; (9) Why We Have Political Parties, Arthur N. Holeombe; 
(10) The Existing Party Alignment, Edward M. Sait; (11) The Party Convention: 
Its History, Organization and Work, Edward M. Sait; (12) Results of the Republican 
National Convention, Wiliam Hard, Henry Suydam, Paul R. Leach; (18) The Place 
of Minor Parties in the American Scene, John Dewey; (14) Results of the Damocratic 
National Convention, Paul R. Leach, William Hard; (15) Issues Between the Parties, 
Lindsay Rogers, Algernon Lee, F. M. Davenport; (16) Issues Above the Parties, A. R. 
Hatton; (17) Constructive Economy in the National Government, Louis Brownlow, 
Carl R. Chindblom, Katherine A. Frederic, William Hard, Henry P. Seidemann; 
(18) Constructive Economy in State and Local Government, Thomas H. Reed, H. W. 
Dodds, Luther Gulick, Joseph McGoldrick, Dorothy Straus; (19) What Can Govern- 
ment Do to Prevent and Relieve Unemployment?, Robert F. Wagner, Charles A. Beard; 
(20) How Can Government Aid Finance and Banking?, John T. Madden, Walter F. 
Dodd; (21) How Oan Government Provide Greater Security in Our Economic System f, 
Paul Mazur, A. W. Macmahon; (22) Mechanics and Manenvers of Campaigna, A. N.- 
Holcombe; (28) Why .Vote?, Charles E. Merriam; (24) Retrenching in State and 
Local Expenditures, Murray Seasongood, A. E. Hatton; (25) Redrawing the Boundaries 
of Local Government, Thomas H. Reed, Howard P. Jones, George 8. Counts; (26) Be- 
distributing Functions of State and Local Government, Paul W. Wager, O. Max Gard- 
ner, Harry F. Byrd; (27) Reorganizing County Government, Arthur W. Bromage, 
Leonard D. White, Lent D. Upson; (28) Reforming Financial Methods, Luther Gulick, 
Harley LL. Lutz, Russell Forbes; (29) Reducing and Limiting Local Indebtedness, 
Carl EL Chatters, O..E. Rightor, Henry Hart; (80) Revising Our State and Local 
Tax System, W. F. Willoughby, William Anderson, Isidor Loeb. 
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Government by Judiciary. By Louis D. Bot. (New York: William 
Goodwin, Inc. 1932. Two volumes. Pp. xii, 583; 579.) 


Mr. Newton D. Baker, who seems to have the confidence of even that 
furious conservative Mr. Alfred E. Smith, has recently characterized 
the Supreme Court as ‘‘an adjourned session’’ of the convention that 
framed the Constitution. The present Chief Justice of the United States 
is on record as having once remarked that ‘‘the Constitution is what the 
judges say it is.’ The eminent professor of constitutional law at Harvard 
University wrote a few months since: ‘Nine men in Washington have a 
pretty arbitrary power to annul any statute or ordinance or administrative 
order that 1s properly brought before them. The power is an arbitrary 
power, even though it may not be arbitrarily exercised . . . in the sense 
that in the last analysis it is exercised as five or more of the nine men think 
best.’’ For all such talk Mr. Boudin’s volumes afford valuable documenta- 
tion. They cover the entire history of the Supreme Court’s interpretation 
of the Constitution and deal in detail with many of the famous cases. The 
copious material quoted comprises little that is strictly new, but known 
materials are frequently presented in a new light; and while containing 
some errors of fact and not a few questionable interpretations, as well as 
several quite uncalled for aspersions on the motives of previous writers, 
the book is one that should receive attention from students of American 
institutions, 

Mr. Boudin gets off to a bad start by a vigorous but not very successful 
assault upon the so-called ‘‘precedents’’ for judicial review. His ingenious 
argument (Ap. C., I, 536-55) to prove that the New Jersey supreme court 
simply could not have held an act of the legislature void in 1780 in Holmés 
v. Walton is invalidated by the evidence for what did occur (Erdman, 
NJ. Constitution of 1776, pp. 91-2) ; and his attempt to explain away the 
North Carolina ‘‘precedent’’ of ee: v. Singleton is similarly uncon- 
vineing (Coxe, 250-1). 

Much more relevant to present-day issues is Mr. Boudin’s incidental ex- 
position of the way in which judicial review, once started going, has 
gradually brushed aside all statable limits to its exercise. At the begin- 
ning, the doctrine was avowed by the courts that they were entitled to 
pronounce legislative acts void only in ‘‘clear,’’ ‘‘very clear,’’ or ‘‘ob- 
vious” cases. The fact is that such cases have been almost as rare as 
snakes in Ireland. Were the rule observed, or had it ever been observed, 
the history of judicial review would have been brief indeed. Again, by 


1107 


1108 THE AMERICAN POLITIOAL SCIENCE REVIEW 


the official doctrine of judicial review, a holding that a legislative act is 
void is rendered only for the purpose of deciding a case. Yet in fact, such . 
holdings are treated as binding in futuro on the other departments of the 
government until the Court itself chooses to cast them aside. Although 
Mr. Boudin appears to think that this is a modern development in judi- : 
cial review, he is mistaken (See e.g. The Federalist, 39). Yet again, Judi- 
cial review requires the theory that the Constitution is complete, and so 
affords an answer to every question of governmental competence that 
can be put to it. This manifestly is a mere fiction, and a peculiarly absurd 
one as regards a constitution which was framed 145 years ago; and at 
the very outset of the national government the alternative theory that the 
Constitution has gaps which it is primarily the business of legislation to 
supply was advanced by no less a person than James Madison (I, 291-4; 
see also IT, 52-3). ` 

Mr. Boudin gives us, in italics, his final verdict regarding judicial review 
in the following words: ‘There is a steady absorption of power by the 
United States Supreme Court at the expense of all other departments of 
government and of the people themselves’’ (pp. 548-9). Of the ‘‘absorp- 
tion of power’’ at least, there would seem to be no ground for rational 
doubt, and that it has been at somebody’s expense is highly presumable. 

EDWARD 8. CORWIN. 
‘Princeton University. | 


Justice Oliver Wendell Holmes. By Stuas BENT. (New York: Vanguard 
Press. 1932. Pp. 386.) 


Mr. Bent’s volume on Mr. Justice Holmes seeks to accomplish certain 
definite objectives. As the author himself states, it attempts ‘‘to reflect 
the environment and to some extent the inner life of a man already recog- 
nized as one of the very greatest this country has produced and nourished.’’ 
It is not a detailed catalogue of minute biographical facts; it is not an 
analysis of legal and constitutional doctrines. It is, however, an explana- 
tion and an analysis of Mr. Justice Holmes himself in terms of his an- 
cestry, the formative influences of his earlier years, the chief milestones 
in his long career, and the main planks in his philosophy of law and of ` 
life. These various elements are hung together on a rough chronological 
outline and are interspersed with anecdotes and epigrams which give the 
reader an intimate picture of the man and many a sample of his flashing 
wit and penetrating insight. 

Life on the bench does not commonly afford dramatic material for the 
purposes of general biography. This fact explains what might otherwise 
seem to be a somewhat curious distribution of space in Mr. Bent’s book. 
Less than a third of the volume (112 pages) is devoted to the period since 
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1902 during which Mr. Justice Holmes has sat on the Supreme Court of 
the United States ; while some 70 pages deal with his career on the Supreme 
Court of Massachusetts. The book is divided into three main sections: 
The first of these is entitled ‘‘ Youth and Warrior.’’ Here are presented 
the facts of Justice Holmes’ ancestry, a portrait and appraisal of the 
senior Oliver Wendell Holmes, together with the Boston and Harvard in 
which the Justice was reared and educated. Three chapters are devoted 
to the Civil War service which, Mr. Bent declares, was Justice Holmes’ 
‘‘greatest moral experience.’’ There is ample evidence that his army life 
left on him an indelible impress. This is reflected both in the constant 
allusions and metaphors in his vocabulary drawn from the battlefield and 
the camp and in his life-long conviction that ‘‘war, when you are at it, 
is horrible and dull,” but that when time has passed ‘‘you see that its 
ménage was divine.’’ ‘‘I hope,” he continues, ‘‘it may be long before we 
are called again to sit at that master’s feet. But some teacher of the kind 
we all need.’’ When asked on one occasion for the biographical details of 
“his life, Mr. Justice Holmes replied: ‘‘Since 1865, there hasn’t been any 
biographical detail.’’ 

Part II, entitled ‘‘ Jurist and Thinker,’’ covers the period from the Civil 
War to the accession to the Supreme Court. Here one follows the young 
law student through Harvard, into the active practice of the law, and 
finally into a professorship in the Harvard Law Sehool. The publication 
in 1881 of The Common Law established Holmes’ enduring reputation as 
a scholar in the history and philosophy of the law, and from then on there 
has come from his pen in casual article and judicial opinion a steady 
stream of writing constituting as important a contribution to American 
jurisprudence as that of any American jurist. Ascending the supreme 
bench of Massachusetts in 1883, Holmes began his judicial career of forty- 
nine years. Mr. Bent makes no effort at a systematic analysis of Judge 
Holmes’ opinions, but contents himself with well selected quotations em- 
bodying his attitude toward the law, toward social questions and, more 
deeply, his legal and personal philosophy. No small part of Mr. Justice 
Holmes’ contribution to the law is the product of his artistic and discrim- 
inating use of English, and it is therefore appropriate that the author 
should devote a separate chapter to ‘‘Interpretations,’’ in which a study 
_ is made of his subject’s precise and accurate use of language and the im- 
portance he attached to such accuracy and precision. | 

The third division of the volume, under the caption of ‘‘Statesman and 
Philosopher,’’ deals with the appointment of Holmes to the federal Su- 
preme Court in 1902 and his work and associations since that time. Here 
again there is no attempt at systematic summary of achievement, but 
rather the selection of sentences or paragraphs epitomizing the great 
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. jurist’s ripening wisdom and penetrating discernment of the problems of 
law and life. Perhaps the most interesting of these last chapters is the 
one on ‘‘ Holmes and Brandeis,’’ in which the friendship between the two 
men is deseribed and their viewpoints and temperaments compared. Here 
Mr. Bent quotes Mr. Justice Holmes’ comment: ‘‘I’m afraid Brandeis 
has the crusading spirit. He talks like one of those upward-and-onward 
fellows.’’ He sums up the two friends with the observation that ‘‘one is 
concerned with social justice in the concrete, the other animated. by a 
large tolerance.’’ There is an interesting chapter on the home life of the 
Justice, divided between Washington and Beverly Farms, and a fmal 
chapter in which a not very convincing comparison between Holmes and 
Marshall is presented. | | 
. In general, it may be said that Mr. Bent’s book has genuine value. It 
has contributed greatly to the published material relating to Holmes’ pri- 
vate life, personality, and especially his background and:early environ- 
ment. To those who have known merely that Mr. Justice Holmes is a great 
judge who has lived so long that each succeeding birthday is a news event of 
importance, this volume provides a sufficient basis for a fairly adequate 
acquaintance with the man and his work. And here is a real service; for 
the more people there are in this country who have some acquaintance with 
Mr. Justice Holmes the better off we shall be. Furthermore, Mr. Bent’s 
volume is well designed to spread the Holmes gospel, for he has written 
in a thoroughly readable and engaging style, while the numerous excerpts 
from the writings of Holmes himself enliven rather than deaden the text. 
There are some bad mistakes in proof-reading, as the reference to Mr. Jus- 
tice Billings instead of Mr. Justice Brown on page 267; and Burley v. 
Alabama instead of Bailey v. Alabama on page 374. One may well ques- 
tion whether the statement on page 274 that ‘‘the ‘due process’ clause was 
the only fragment of the Fourteenth Amendment still effective when 
Mr. Justice Holmes began attacking it” takes sufficiently into account — 
the continued vitality of the equal protection of the laws clause. It is not 
quite accurate to say (see p. 295) that the first federal child labor act 
‘‘prohibited the interstate shipment of goods made by children less than 
fourteen years of age,’’ as the prohibitions of the law extended to the 
products of mines and factories in which such children were employed. On 
page 297, Mr. Bent certainly implies that the ‘‘clear and present danger” 
test applied by Justices Holmes and Brandeis in-free speech cases ‘‘was 
destined in time to become the majority opinion of the Court.’’ That time 
has not yet arrived. Nor does it seem wholly accurate to say (p. 329) that 
the O’Fallon decision ‘‘enabled the lines to set their own high valuation 
as against estimates—generous but more moderate—by the Interstate 
Commerce Commission.’’ None of these errors or doubtful statements 


# 


BOOK REVIEWS AND NOTICES 1111 


seriously detracts from the value of the book, which is our most readable 
and useful volume upon one of the great figures of our time. 


Roserr E. CUSHMAN. 
Cornell University. 


The American Constitutional System. By J oun M. MATHEWS, (N ew York: 
McGraw-Hill Book Co. 1932. Pp. xvii, 468.) 


Current emphasis upon a study of the United States Constitution may 
be responsible for the interest generated in the writing of suitable text- 
books. To the standard books already in use, the excellent volume by Pro- 
fessor Mathews constitutes a scholarly contribution. It is not merely a 
text in constitutional law but, as the title implies, a study of the con- 
stitutional system of the United States, with adequate attention devoted 
to “‘both legal and the governmental sides of the subject,’’ placing em- 
phasis throughout on those ‘‘main features and general principles which 
should be understood by all intelligent citizens and by all careful students 
of... public affairs.’’ This task has been accomplished by the author with 
rare skill and discrimination. 

The broad scope of subject-matter analyzed and discussed in the thirty- 
one chapters and compressed within the space of approximately 410 pages 
required judicious selection and condensation of material. In develop- 
ing the three major parts—principles of the federal system, organization 
and powers of the national government, and government and the individ- 
ual—some 550 important court decisions have been analyzed and their 
underlying principles expounded in lucid style and untechnical language. 
Moreover, the subject-matter and principles of a far greater number than 
these have been brought into the ambit of discussion throughout the text 
for purposes of illustration, comparison, and contrast. Where essential 
features of the Constitution have not been authoritatively interpreted by 
the courts, the discussion hag been supplemented discreetly by considera- 
tions of reason and usage. - 

Oecasional brief excerpts from judicial opinions are well chosen to show 
either the process of reasoning, a principle of law, or a conclusion reached 
by the court. Summaries, criticisms, and evaluations carefully synthesized 
to bring out the principles of law are a most useful feature in every chap- 
ter, as is also the brief introduction or survey of the subject-matter and 
principles involved which serves as an excellent orientation for the discus- 
. Sion which follows. | 

The author has not allowed any prejudices or pet aversions to creep 
into his workmanship. He is impartial to a fault. While he has succeeded 
admirably in compressing an amazing amount of material drawn from 
many diverse sources and contributed intensive research to enrich the 
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subject-matter of his book, nevertheless the excellence of his study might 
have been improved had he cited more cases in the footnotes, and had he 
given concrete examples, e.g., when, in discussing the jurisdiction of the 
Court of Claims, he refers to the federal district court (p. 176) as also 
having ‘‘jurisdiction over certain claims against the United States.” 
Grants in aid (which receives a scant page), delegation of legislation, and 
judicial review of administrative acts deserve fuller consideration than 
is given them. Footnotes are extremely meager with reference to important 
magazine articles and standard works to which the reader’s attention 
should be ealled for the purposes of further and fuller discussion of the 
subject treated in the text. While the book contains a splendid index and a. 
list of cases used, there is omission of a comprehensive bibliography. Also a 
special concluding chapter making a survey of the integrating process that 
has taken place in the fundamental constitutional relation between the na- 
tional government and the states during the past century would have 
enhanced the value of the book. In venturing these suggestions, the re- 
viewer has no intention of detracting from the merits of a study which 
is of decidedly high value. A textbook of this character will undoubtedly 
be a means of stimulating a sane interest in the study of the Constitution, 
resulting in a comprehensive understanding of the basic principles under- 
lying the American constitutional system. Professor Mathews’ volume de- 
serves a warm welcome and ready acceptance by all college and university 
teachers of the social sciences, 
JOHN P. SENNING. 
University of Nebraska. i 


The Federal Trade Commission. By. Tuomas O. BLAWDELL, JR. (New 
York: Columbia University Press. 1932. Pp. viii, 323.) 


Within the last seven years have been published two or three treatises 
dealing with the Federal Trade Commission from the standpoint of ad- 
ministrative law and business economics. Professor Blaisdell’s 300 pages 
of detail, analysis, and criticism add another to the list. The reviewer, per- 
haps because he is not a trained economist, does not find a deal of purely 
economic material that has not been accounted for elsewhere. However, 
to those who hold the view that the political process is the struggle of inter- 
est groups for the control of government in order that they may impose 
their will upon other groups, Professor Blaisdell’s book should be of real 
interest and value. 

The author limits his main inquiry to the answering of two questions 
. (p. vii) : ‘What was the purpose of establishing the Federal Trade Com- 
mission ?’’ and ‘To what extent has the Commission accomplished these 
purposes (sic) ?’’ His answer to the first is, stated affirmatively, that the 
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Commission was created for securing fair competition in business; nega- 
tively, for preventing unfair competition, monopoly, or tendencies in that 
direction. The methods to be used were investigation and ‘‘ pitiless. pub- 
licity,’’ giving counsel to other agencies of government, and the issuing 
of ‘‘cease and desist’’ orders. All of these methods, to be sure, were to 
be subject to the great American censor of the ways and means of ad- 
justing society to its environment, namely, the judiciary. 

Professor Blaisdell, of course, has attempted to answer the second ques- 
tion from the viewpoint of the groups that named the purpose. After fol- 
lowing most assiduously the success of each method, he concludes that the 
‘“extent of accomplishment’’ has been rather insignificant. Criticism rarely 
points directly to the Commission, however; it is a poor creature subdued 
by its legal and social environment. The law furnished criteria, such as 
‘‘unfair competition,’’ which few persons could possibly agree upon; 
the law made ‘‘competition’’ the final end, when the real end sought was 
socially desirable results whether secured by competition or not. ‘‘How- 
ever, the most important reason for the Commission’s impotence lies in 
the drift of economie forces as they impinged on the political machinery 
’ (p. 289).’’ In this statement the author and the reviewer-agree. It is 
to the former’s credit that he has used a single agency of the executive to 
make clear the forces behind the action of the entire national government. 
What could a body created by agricultural and small business interests 
do toward carrying out the policy of such interests after governmental au- 
thority shifted to ‘‘big business’’—-especially when the social lag of the 
judiciary played into the hands of the latter and obstructed the will of the 
former ? | 

Joux P. COMER. 

Williams College. 


Race, Class, and Party: A History of Negro Suffrage and White Politics 
in the South. By PAUL Liewinson. (New York: Oxford University Press, 
1932. Pp. x, 302.) 


The negro race in the South is the only remaining group of adult citi- 
zens in this country that is deprived of the right to vote. The disfranchise- 
ment of an entire race, constituting from one-fourth to more than one-half 
of the total population in the Southern states, is a serious problem. It is 
hardly possible that such a group, under our form of government, can re- 
ceive just and impartial treatment. Undoubtedly there is growing up in 
the South a spirit of toleration between the races, brought on by increas- 
ing education, culture, and ability of many members of the negro race. 
The race issue in Southern politics is fading somewhat from the scene, 
though Democratic demagogues are ever ready to stir it up if faced with 


9! | 
~~ 
+ « 


1114 THE AMERICAN POLITICAL SOIENCE REVIEW ’ 


a serious fight. In the border states of Kentucky, Maryland, Tennessee, and 
Oklahoma, negroes are permitted to vote in many communities without 
restraint. In other states, particularly North Carolina and Virginia, the . 
negro is permitted to vote in small numbers, particularly in cities. But in . 
the far South few, if any, negroes, in most communities, are so privileged. 

In the volume under review, Mr. Paul Lewinson traces briefly the his- 
tory of negro suffrage during the reconstruction period following the 
Civil War. In this part of his work he uses only standard secondary 
sources, presenting no new information or appraisal. In the second half 
. Of the book he presents the political situation in the South today as it bears 
upon the problem of race in politics. Having traveled through a great part 
of the South, he is able to give a first-hand account of the attitudes of both 
races. He finds some encouraging signs that intelligent and educated ne- 
groes are being permitted to register and vote in many communities, but, 
lacking information on this point for previous years, he is unable to de- 
termine what are the trends. Statisties on negro voting in the South are 
unavailable and practically impossible to secure for the present or for 
any past period. | | 

It is interesting to note that when the negro has voted in the South 
im recent years it has been at the behest and under the direction o? white 
political bosses. If it were not for the constitutional provisions, it is quite 
probable that a few hotly contested elections similar to that of 1928 would 
go far toward restoring the ballot to the negro, with each side soliciting 
his vote and arranging to make it possible for him to cast it. The author 
offers no solution or plan, nor does he present much data upon the eco- 
nomic and political effects of disfranchisement upon the negro race. He 
describes, instead, the history, institutions, and attitudes of the South 
as bearing upon the problem of negro suffrage. | 

JOSEPH P. Harris. 

University of Washington. i 


Straw Votes; A Study of Political Prediction. By Cuaups E. ROBINSON. 
(New York: Columbia University Press. 1932. Pp. xxi, 203.) 


This is an excellent survey of the chief agencies now used to forecast 
the outcome of elections some time before the official balloting. A careful 
attempt has been made to evaluate the accuracy of these predictions. The 
politicians, the newspaper men, the state of Maine, straw polls on candi- 
dates and issues, and the force of party continuity are all realistically con- 
sidered. But the bulk of the book is devoted to a description of straw votes 
conducted by newspapers and other journals, including the Literary Di- 
gest, Statistical materials are presented clearly in thirty-three tables and - 
six diagrams. There are two appendices and an index, The study is well- 
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organized, and the materials are intelligently interpreted. The work was 
done under the auspices of the Columbia University Council for Research 
in the Social Sciences, and under the direction of Professor Robert E. 
Chaddock. 

The idea that Maine is a political barometer is examined carefully and 
discarded. The treatment of the politician as a prophet is too limited, but 
to the point and interesting. The most remarkable newspaper man’s pre- 
diction examined was made by Thomas B. Cromwell when, in 1916, he 
forecast that Woodrow Wilson would carry Kentucky by 52.1 per cent 
of all votes cast. Wilson won the state by polling 52.7 per cent of the total 
vote. 

The value of straw polls on candidates and publie questions depends 
on the reliability of the sample that is used. Is it representative, and is 
it adequate in size? The three chief methods followed since 1900 are: (1) 
ballots printed in newspapers; (2) personal canvas; (3) mail. The third 
method is demonstrably the most accurate, and Mr. Robinson analyzes 
its value as a measuring tool of public sentiment in nine nation-wide straw 
polls and in a wide variety of other polls. First of all, he points out the 
. logical flaw found in the best test that can be made of straw-poll ac- 
curacy. Sentiment on October 1 may be changed by a Hoover or Smith 
speech before November 8, and therefore the unofficial vote may vary from 
the official returns in November and yet perfectly mirror sentiment as 
of the date of the poll. Causes of divergence are considered at some length. 
The medial average plurality error per state was least in the Hearst papers’ 
1928 poll—five per cent in comparison with six per cent error in the 
corrected, and a twelve per cent error in the uncorrected, Interary Digest 
poll of the same year. 

A variety of objections to straw votes are examined—manipulations, 
ballot-box stuffing, geographical and class bias, size of the poll, and change 
in sentiment—and the author concludes that much depends on the char- 
acter and experience of the institution that sponsors the poll. He also con- 
cludes that accuracy has been approached more closely in polls on can- 
didates than on issues. ‘‘Given a careful application of the gauging tech- 
niques here described, the outcome of the elections can be predicted within 
reasonable limits of accuracy.’’ 

JOHN T. SALTER. 

University of Wisconsin. 

The United States in World Affairs. By WALTER LIPPMANN AND WILLIAM 


O. Soroaas. (New York: Harper and Brothers. 1932. Pp. 375.) 


With this volume, the Couneil on Foreign Relations ends the ‘‘Survey 
of American Foreign Relations’’ published under the direction of Mr. 
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Charles P. Howland and begins a new series. ‘‘The plan has not been con- 
ceived as a substitute for those maturer histories which are essential to any 
true understanding of the present. It is intended rather as a bridge between 
the past as recorded by historians and the present as recorded and in- 
terpreted in newspapers, official documents, and other immediately avail- 
able accounts.’’ Such a modest disclaimer would seem to disarm in ad- 
vance all criticism, but, in fact, the above definition applied as fittingly 
to the Council’s earlier ‘Survey.’ | 

What has happened is that system has been sacrificed to topicality and 
scholarship to facility, in order to attract a wider circle of readers. Mr. 
Lippmann’s name on the cover cannot fail to make the book popular, nor 
ean his pen fail to strike out of his material flashes of insight. Yet, even 
on its own merits, the experiment fails. The contents by no means fit the 
title : they wander far beyond the confines of American policy into Central 
European affairs, last year’s British political crisis, and so on. To fit so 
many subjects into so few pages of generous type could not be done by 
excessive summary. As a result of such brevity, the account of the British 
erisis, for example, comes out not so much biased as one-sided. (‘‘The 
Labor party deposed Mr. MacDonald by a vote of 274 to 6, and on August 
24 the Labor cabinet resigned. The king immediately invited Mr. MacDon- 
ald to form a new National ministry. . . .’’). Through excessive contrac- 
tion, this passage conveys the impression that Mr. MacDonald was deposed 
before he formed the new ministry, whereas in truth he was deposed be- - 
cause he had consented, without consulting the party through which he 
held power, to lead a National ministry—a very essential distinction for 
the history and understanding of English politics. 

Altogether, it is in the nature öf things that such a volume should offer 
not even as much as one may garner from periodicals; and the standard of 
achievement is not above what any commercial house might produce. The 
student of foreign affairs must, therefore, mourn without compensation 
the passing of a masterly guide. During its brief existence, the old ‘‘Sur- 
vey” had quickly made itself indispensable; and it was the best thing 
of its kind. It had gone a long way to justify, as the new series never can, 
the existence of the learned society which. produced it. i 

Davip MITRANY. 

Harvard sert 


Philippine Uncertainty. By Harry B. Hawes. (New York: The Century 
Company. 1932. Pp. 360.) 


Prominent in the movement for Philippine independence was the visit 
of Senator Harry B. Hawes to the Islands in 1931, a consequence of which | 
was this book of diary-like reminiscence. The volume must be classed as 
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propaganda for independence, likewise unduly repetitious and vitupera- 
tive and characterized by anomalies and inaccuracies. The proceeds from 
the sale of the book in the Islands are being devoted to the Philippine In- 
dependence Fund, a vague uncertain amount of which no precise account- 
ing has ever been made. 

On page 33, the ‘‘alleged ‘tribal’ difference’’ among the peoples of the 
Islands is minimized, without regard to the mountain people in northern 
and southern provinces and the Moros, and without reference to prevalent 
dialects not generally or mutually intelligible. The charge on page 50 
that ‘Americans, by their interfering, advising, and directing, are re- 
sponsible for a good deal of strife in the Islands’’ raises the question as to 
what else Americans should be doing during these years if not ‘‘advising 
and directing’’ and ‘‘interfering’’ upon occasion to correct or ameliorate 
abuses and mistakes. Perhaps they should be governing more directly and 
rigorously! On page 56, ‘‘The Sultan (of Jolo) . . . speaking neither 
English nor Spanish’’ is apparently inaccurate, as legislators in Manila 
and experienced officials connected with the supervision of non-Christian 
tribes say that the dignitary speaks Spanish. In the following four pages 
no mention is made of at least one datu who approached the Senator with 
representations opposing independence, and of outstanding Igorote spokes- 
men who oppose independence, either because they were evaded or de- 
liberately disregarded. The blanket assertion (p. 85) that ‘‘Manila Ameri- 
cans opposed .. . replacement of Americans by Filipinos in public offices”? 
is made without any explanation of reasons which might well have been 
based on qualifications, contracts, and political favoritism, as appears to 
be the case in the current Manila water works instance. Pages of unfair 
and inaccurate aspersions on the Manila Bulletin give an erroneous im- 
pression of the position of that newspaper. An incomplete statement of 
the racial prejudice extant in the Islands (p. 97) refers only to anti- 
Filipino sentiments among Americans, and not to equally unreasonable 
anti-American prejudices of Filipinos in high places. In an effort to 
magnify the development of education (‘‘Enrollment in these schools is 
nearly 1,250,000,’’ pp. 161-162), it is not made clear that the number cited 
is only about one-third of the child population and about ten per cent of 
the people of the Islands; and it may be remarked that sixty per cent 
literacy throughout the islands is low rather than high for purposes of 
estimating readiness to participate in democracy. 

Further inadequate arguments. for independence evade (p. 178) satis- 
fying discussion of the ‘‘ Japanese menace,” and on page 183 inconsistent 
emphasis is placed upon fundamental differences between Orientals and 
Occidentals. The Japanese aspect of the question is discussed further (pp. 
205-206) with an inaccurate description of Japanese interests and popula- 
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tion in the Islands. ‘‘Not able to work continuously in the fields”? is con- 
trary to fact. Also, ‘‘ Japanese do not intermarry with Filipinos’’ is ac- 
tually, though perhaps not always technically, false. ‘No significant in- 
crease in their numbers’’ likewise is misleading. ‘‘Our continued possession 
of the Islands makes us parties to the perilous problems of the Orient”? fails 
to recognize that American interests in China contribute‘ materially, if not 
definitely, to such entanglement. Strange inconsistency is disclosed in the 
statements (p. 218) that we ‘‘could not for any.considerable time halt an 
invasion of the Philippines by a first-class power of the Orient,’’ and (p. 
206) that a ‘‘Japanese invasion of the Philippines is negatived by the 
… facts.” “A Filipino republic’’ needs only ‘‘a service similar to the United 

States Coast Guard, supplemented possibly by some steamships for the: 
transportation of troops,” and ‘‘It should depend on the pledges given 
by the nations to recognize its independence, on its own neutrality agree- 
ments, and on the good-will of the world’? (p. 217), reveal a lack of ap- 
“preciation of realities in international politics. 

Taking into consideration Senator Hawes’ service in the government 
of the United States and of Missouri, it is surprising to find (p. 278): . 
‘The present government of the Philippines resembles Great Britain’s 
colonial system in ‘America during the seventeenth and eighteenth cen- 
turies”’ — perhaps true, but without adequate allowance for the length of 
time spent thereunder before independence was achieved. ‘“‘Tha Jones 
Law clothes the governor-general . . . with more power in the Islands 
than the President possesses in the on of the United States or 
the governor of any of our forty-eight commonwealths wields,’’ is inac- 
curate with respect to the President and without regard to the long cen- 
turies of political experience of the states. Just the reverse of tha asser- 
tion (p. 285) that Governor-General Wood ‘‘felt bound neither by the 
Jones Law nor President Harding’s promise’’ is the fact, as he deliber- 
_ ately and closely applied the letter of that law. On pages 302 to 305, there 
is further confusion of thought, and consequent misleading discussion, 
concerning British ‘‘colonies’’ and ‘‘dominions.’’ 

In conclusion (p. 311), we find an intolerant description of opponents 
of independence as ‘‘the few and unrepresentative Americans,” in which 
connection the author’s criticism of ‘‘ American officials or prominent per- 
sons who visit the Philippines . . . under official tutelage’’ is interesting. 
Recollections of Senator Hawes’ visit fit precisely into the latter category, 
although his ‘‘official tutelage’’ was almost exclusively that of Filipino 
politicians and agitators. With the independence movement so spontan- 
eous and so exuberant as the Senator would have us believe, the passage 
of the Hare Bill by the House of Representatives in Washington should 
“have been the occasion for demonstrations and popular enthusiasm in 
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Manila and throughout the Islands. On the contrary, no such acclaim was 
manifested, and general interest seemed dormant. 
| W. LEON GODSHALL. 
Union College. 


Studies in Law and Politics. By HarorD J. LAgkI (New Haven: Yale 
University Press. 1932. Pp. 299.) 


Mr. Laski has collected in this latest volume twelve essays published 
variously during the past seven years. Not being dated, they do not enable 
the reader to discover through them the progress of Mr. Laski’s political 
views in this exceptionally testing time; and covering, as they do, a variety 
of subjects—from intellectual changes in eighteenth-century France to 
a forward-looking analysis of the state’s authority, from Diderot to Mr. 
Justice Holmes—they do not lend themselves to close reviewing. But Mr. 
Laski is fully entitled to claim for them ‘‘something like unity by the 
fact that they express a general attitude in spite of their varying sub- 
ject-matter.’’ They are, indeed, welded together by his never faltering 
progressive outlook, as they are all solidly grounded upon his extensive 
scholarship. Even those of the essays which were obviously written for a 
wider public surrender in learning no more than they gain in stimulus. 

The American reader will find in this volame—dedicated to Mr. Justice 
Brandeis—many things of special interest. Above all, there is the Jearned 
and reverend essay on ‘‘The Political Philosophy of Mr. Justice Holmes,’’ 
` originally published elsewhere in this country. Recent incidents give point 
to the argument on ‘‘The Technique of Judicial Appointment,” in which 
Mr. Laski draws upon the experience of both England and America. He 
protests that executive or parliamentary appointment is apt to be weighted 
with political bias. The remedy, in his view, might be found, not in 
transferring to some other authority the prerogative of appointment, but 
rather in causing the claims of candidates to be first sifted by a representa- 
tive committee of legal experts. ‘‘A recommendation which came to the 
Senate with such authority would go far to make federal appointments 
to the bench non-political in character.’’ In ‘‘ Justice and the Law,’ he 
argues that ‘‘an attempt, to put it concretely, to make legal teaching in 
England emulate the spirit of Harvard would, on the basis of experience, 
built a better type of lawyer.’’ He goes on to plead for an inquiry into 
the whole problem of legal education in England; and it is a measure of 
the influence which he wields through his pen that such a committee of 
inquiry has just been appointed, with Mr. Laski among its members. Of 
a very different type is the essay on ‘‘The Personnel of the British Cabinet, 
1801-1924,’’ first published in this Revmw in February, 1928. It is a 
purely factual study on the basis of comparative statistics, showing how 
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heavily the social factor has weighed in the composition of English cabinets. 
Recent disclosures on the inner history of the collapse last year of the sec- 
‘ond Labor government make this study piquantly topical. They suggest 
that the predominance which Mr. Laski proves statistically was due, as 
de Tocqueville had shrewdly observed, to the fact that English aristocracy 
built its power, not like the French on exclusion, but rather on selection 
and assimilation. 

One might mention, finally, the two essays on “The State i in the New 
' Social Order” and ‘‘Law and the State,” the first more popular, the 
second closely argued. In them Mr. Laski expounds anew his pluralistic 
viewpoint, which in the latter essay brings him to identify himself in re- 
gard to the hierarchy of law with the Austrian school of Kelsen. Here 
Mr. Laski treads more speculative ground. But even where one might wish 
to join issue with him he remains impressive in the power of his argumen- 
tation and in his relentless championship of the cause of social progress. 

Davin MITRANY. 
Harvard Uniwersity. : 


Responsible Bureaucracy: A Study of the Swiss Civil Service. By CARL 
J. FRIEDRICH AND TAYLOR Corr. (Cambridge: HAE University Press. 
1932. Pp. xiii, 93.) 


In the words of its authors, this fendeeioh: is presented as the first of 
a series of case studies in ‘‘systematic political science’’ intended to con- 
tribute to the development of ‘‘more useful generalizations’’ concerning 
‘‘the important categories or concepts with which the work of compara- 
tive analysis has to be carried on.’’ The present study deals with the 
concept bureaucracy, federal Switzerland serving as its locus operandi. 

Following a suggestive disquisition on the réle of bureaucracy in a re- 
sponsible government, the authors develop what they consider to be the 
essential criteria of the concept: (1) a determinate distribution of offices 
or functions, (2) the hierarchy, and (3) the determinate qualifications 
required for the fulfillment of these functions. Political bureaucracy, they 
righly maintain, is but one species of the genus bureaucracy, whose pres- 
ence is inevitable, indeed indispensable, in all phases of large-scale, con- 
temporary social organization. So considered, bureaucracy is held to be 
in no wise incompatible with democratic institutions. 

Four closely packed chapters, forming the core of the study, ably survey 
the functions, organization, and personnel practices of the Swiss civil 
service. These chapters give a good working picture of how permanence 
of tenure in the administration of a small state grew out of the soil, not 
of monarchy or empire, but of local self-government. Those familiar with 
French or German experience, however, will note what strikingly similar 
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problems of personnel management have faced the Swiss—in particular, 
the insidious intrusion of partisan politics and the insistence of profes- 
sional staff groups upon the right to share in the elaboration of administra- 
tive policy and, as a last resort, to strike in defense of equitable stand- 
ards of employment. Not only the ideology, but the lines of cleavage in 
this movement are much the same as in France. 

As interpreted by Professors Friedrich and Cole in their coneluding 
chapter, these ‘‘impacts upon the hierarchy’’ call for frank recognition of 
the advisability of ‘‘ partial self-government’’ in the public service if the 
issue presented by threatened or actual use of the strike is ever to be solved. 
Governmental bureaucracy, that is, demands an institutional safeguard 
against inherent abuses of authority, the ultimate goal, perhaps, being 
a ‘‘federative commonwealth of mutual servants. ’’ 

Whether or not one accepts such an objective as either desirable or 
feasible, the factual substance of this study fills an important gap in the 
library of the student of European administration. It is unfortunate, how- 
ever, that it was not possible*to supplement the use of documentary ma- 
terials with direct inquiries sur place. If this had been done, the analysis 
might have penetrated more closely to the ‘‘human behavior’’ level in 
reference to the Swiss administrative set-up, instead of being largely re- 
stricted, necessarily, to its institutional externals. | 
WALTER R. SHARP. 
Umversity of Wisconsin. 


The French Revolution. By PIERRE Gaxorrs. Translated with an Intro- 
duction by Walter Alison Phillips. (New York: Charles Seribner’s Sons. 
1982. Pp. xiv, 416.) 

Siéyès: His Life and his Nationalism. By GLYNDON Q. VAN DEUSEN. (New 
York: Columbia University Press. Pp. 170.) 


The French Revolution is still less a subject for history than a warring 
ground for political theorists. M. Gaxotte, whose book has run through 
eighty-four editions in France, has certainly not contributed to the cause 
of peace among historians of the subject. His book, in keeping with the 
latest fashions in historiography, is hardly a narrative at all, but a long 
pamphlet in defense of what we may call modern French philosophical 
Toryism. It seeks frankly to ‘‘explain’’ the Revolution in sociological 
terms. M. Gaxotte has effected a clever synthesis of the ideas of Taine, 
Augustin Cochin, Funck-Brentano, and—miraculously enough—the late 
Albert Mathiez. 

The first chapters are devoted to praise of the old régime in France. 
That régime was a trifle unwieldy in its administrative organization, and 
the quality of its administrators was uneven. But the very clash of au- 
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thorities preserved much individual, and above all corporate, treedom; 
respect for custom gave further protection to the individual; tha temper 
of the rulers was generally tolerant; and their relations with the ruled 
were personal, not bureaucratic. The weakness of the king and the straits 
of the treasury—due less to maladministration than to such expenditures 
as those incurred in helping the American colonies—gave foothold for 
revolutionary agitation. Once the calling of the Estates let down the bar- 
riers, the old authority dissolved and the way was clear for the new. This 
new authority was formed by the philosophes; that is to say, it was based 
on utterly false notions as to human equality, the state of nature, the social 
contract, and so on. In the struggle to wield this new authority, the best 
’ organized, most fanatical minority (the Jacobins) came out on top through 
the use of typical ‘‘pressure group’’ methods. The short-lived Jacobin 
dictatorship gave place to a government more suited to the unheroie aver- 
age Frenchman. But the damage had been done. Frenchmen still wear 
the sears of that conflict. The Third Republie is still based on the false 
political theory of the Rights of Man. M. Gaxotte’s crowning touch is his 
insistence that this whole revolutionary process was an attempted dictator- 
ship of the proletariat. France, he concludes, has already gone through 
one futile communistic revolution, and ought not to be tempted into an- 
other. Throughout, M. Gaxotte seasons his history with phrases taken from 
contemporary polities such as ‘‘no enemies to the left’’ and ‘‘general 
strike.’ : 

It is idle to point out that this book is not history. M. Gaxotte has left 
Ranke’s modest ‘‘wie es eigentlich gewesen’’ far behind. His French Revo- 
lution, however, is an indispensable document for the student of contem- 
porary political thought in France. It is a complete statement of the posi- 

' tion of the school of ‘‘integral nationalism’’ on what must be the start- 
' ing point of any modern French political theorist. It is a neater, more 
definite condensation of the royalist-clerical mythology of the great Revo- 
lution than any we possess of the corresponding republican mythology. 

Mr. Van Deusen has made the most of an ungrateful subject. Siéyés was 
not a great original political thinker, nor has he the importance as a dis- 
seminator of ideas, as a link between the political theorist and the common 
man, of a writer like Thomas Paine. For one brief moment the famous 
pamphlet Qu’est-ce que le tiers-état did do the kind of work that Common 
Sense did. But Siéyés’ influence soon faded. Like so many of his contem- 
poraries, Siéyés evolved from a theoretical cosmopolitan to a reasonably 
practical Frenchman, and it is this evolution that Mr. Van Deusen has 
studied as Siéyés’ ‘‘nationalism.’’ The chapters devoted to this subject 
(V, VI, and VIL) form the most interesting and useful part of the book. 


CRANE BRINTON. 
Harvard University. 
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Canada, By ALEXANDER Brapy. The ‘‘Modern World’’ Series, edited by 
H. A. L. Fisher. (New York: Charles Seribner’s Sons. 1932. Pp. vii, 
374.) ` 


In this book, Professor Brady deals with all aspects of Canadian life— 
political, economic, and cultural. As a full-length portrait of a nation, 
it compares very favorably with the other volumes of the same series 
with which the reviewer is familiar. Professor Brady’s task was un- 
doubtedly more difficult than that of the authors who had more settled 
cultures to describe, but he has succeeded in producing a very readable 
and instructive account of a rapidly developing civilization in which 
many currents mingle. 

The part of the book which describes the political institutions of the 
country is a valuable contribution to the literature of the subject. No 
one has yet written the comprehensive treatise on Canadian government 
which would be welcome to students of comparative government, and 
Professor Brady does not pretend that his chapters fulfill the need, but 
they can serve very well as the outline for a more extended treatise. 
The chapters on associations and the press alone, in which the author 
shows in a very realistic way how economic and social groups influence 
the political parties, make the book noteworthy. 

The larger part of the volume, dealing with geographical, racial, eco- 
nomic, and cultural matters, may not have as much direct interest for 
readers of this Revirw..More of this kind of writing, however, giving a 
complete picture of the economic and social background against which 
political institutions should‘ be viewed, might make political scientists 
more conscious of the necessity of taking into account factors of national 
eharacter and environment. This broader view, for a more complete un- 
derstanding of politics,.is particularly important with reference to 
Canada, where geographical and other factors have played so large a 
part in molding political institutions and policies. 

JOSEPH R. STARR. 

University of Minnesota, | 


. The Makers of Modern Italy: Napoleon to Mussolini. By SR JOEN A. R. 
Marriott. (New York: Oxford University Press. 1931. Pp. xii, 228.) 


, This very readable book covers the whole period of the Italian Ris- 
orgimento from 1796 to the present day, and is one of the best primers 
of the history of Italy during a century which saw such heroic figures as 
Napoleon I, Mazzini, Cavour, Garibaldi, Victor Emanuel II, and Mus- 
solini. The present volume grew out of three lectures on Mazzini, Cavour, 
and Garibaldi which the author delivered at the summer meeting of uni- 
versity extension students held at Oxford in August, 1889, and published 
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the same year. Encouraged by the great popularity of what he calls his 
‘‘vouthful adventure,’’ and urged by his friends, Sir John, who has since 
attained fame as a scholar, has revised, enlarged, and almost entirely 
rewritten the original brochure. After tracing in a prologue of fifteen 
pages the history of Italy from the fall of the Roman Empire to Napoleon 
I, the book deals with the most significant events in the political history 
of modern Italy, with chapters on Napoleon’s contribution to Italian 
unity; restoration, reaction, and revolution; Italy and her neighbors; 
the war and the peace; post-war Italy ; church and state; and the Lateran 
Treaty. k 

The author assigns to Napoleon I a foremost position among the makers 
‘ of modern Italy. Mazzini, though admittedly not impeccable, is repre- 
sented as the prophet of the Risorgimento, and though endowed with the 
gift of a magnetic personality, is shown to have made less practical con- 
tribution to the achievement of Italian unity than, for example, Balbo, 
D’Azeglio, and Gioberti. Mazzini’s great work for Italy was, to quote Sir 
John, ‘‘as a teacher of ethics rather than of polities.’’ Cavour is credited 
with the possession of two qualities essential to a statesman—caution 
and rashness; Garibaldi with the possession of two qualities essential to 
the qualities of a true soldier—faith and audacity. Indeed, the idealism 
of Mazzini and the heroic courage of Garibaldi were quite as essential 
to the making of a united Italy as was the diplomacy of Cavour. Victor 
Emanuel’s great service in this work was derived from the lucidity of his 
vision, his common sense, his will power, his moral and physical courage, 
and, most of all, his sincere belief in the mission of the house of Savoy and 
the future of his country. 

The political, social, and economic unrest which followed Italy’s en- 
trance to Rome in 1870, and which continued uninterruptedly to the end 
of the World War, is skilfully analyzed. Fascism owes its birth to the 
general discontent with the social and economic conditions, disillusion- 
ment at the political results of unification, high taxation, disgust with 
parliamentary inefficiency and widespread corruption, the industrial and 
agrarian disturbances, the growth of socialism, and, most of al, Italy’s 
failure to achieve a prominent position in colonial expansion and inter- 
national politics. ‘‘Italy,’’ declares Sir John, ‘‘called aloud for a Saviour . 
of Society,’’ and Mussolini responded. ‘‘ With prophetic vision,’’ to quote 
from the author, ‘‘quickened by many hardships endured for Italy, he 
gaw arising on the ruins of war a new Italy purified as by fire, and 
purged of the corruption which, ever since 1870, had tainted the political 
. life of his country and clogged the wheels of administrative and economic 
progress. His was the idealism of Mazzini, combined with the practical 
statesmanship of Cavour, and the heroic temper of Garibaldi.” After 
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analyzing the Fascist program and the Fascist doctrine of state, the 
author deals with the reforms which Mussolini has been carrying out for 
nearly a decade ‘‘with unremitting energy, with rare self-devotion, and, 
go far as contemporaries can measure results, with amazing success,’’ and 
concludes the book with a discussion of the Lateran Treaty-—the one out- 
standing achievement of Mussolini which would by itself entitle the 
Italian Premier to a preéminent position in history. 
pe À | Howard R. Marraro. 
Columbia University. 


Italian Foreign Policy: 1918-1933. By Morte, Currey. (London: Nichol- 
son and Watson, Ltd. 1932. Pp. 330.) 


Students interested in foreign relations, and in contemporary history 
generally, will welcome Miss Currey’s contribution to the history of 
Italian foreign policy from 1918 to 1932. After devoting a chapter to 
Italy’s part in the World War and two chapters to the intricate ques- 
tions of the Peace Conference, the book takes up in strictly chronological 
order the many international problems which Italy has had to face since 
the advent of Fascism. The author very wisely allows Mussolini to explain 
and review his own policy, and in doing so she gives a verbatim transla- 
tion of the most important speeches-on foreign policy which the Italian 
Duce delivered during his seven years as foreign minister. With the per- 
. mission of the Italian Foreign Office, Miss Currey has published for the 
first time the full text of the official memorandum setting forth the 
Italian claims at the Peace Conference. 

While written with much fairness, the book is, as the author herself 
points out, superficial in its treatment of the subject, but this is due to 
the fact that the archives of the several foreign offices for this period are 
still unavailable. For this reason, one might suppose, the author avoids a 
discussion or analysis of the various problems at issue. The continuity of 
the narrative suffers a great deal as a result of the chronological method 
employed. There is no effort to separate important international ques- 
tions from relatively insignificant events. 

The chief merit of this study is the strikingly different picture it draws 
of Mussolini’s foreign policy when compared to that painted by men 
who, as Luigi Villari points out m the preface, through ignorance and 
willful misrepresentation, have created an atmosphere unfriendly to Italy. 
It is not denied that Italy’s foreign policy—like that of all other na- 
tions—has been prosecuted on the basis of what her government officials 
have considered to be the country’s best interests. But it is none the less 
true that Mussolini in his speeches has repeatedly, and with ever-increas- 
‘ing firmness, sought to make certain and safeguard the peace of Europe. 
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His speeches have not been idle talks, for throughout this study the reader 
finds numerous facts in support of his position. Not only was Italy one 
of the guarantors of the Locarno Treaty, but she has actually signed a 
greater number of international treaties than any other power since the 
war. These include the Kellogg Pact, the Optional Clause, the General 
Act for the Pacific Settlement of International Disputes, and sixteen 
bilateral treaties of arbitration and conciliation. In addition, Mussolini 
has faithfully supported the policy for a reduction of armaments, and 
has collaborated with the League of Nations in its efforts to facilitate the 
economic recovery of Europe. Italy, finally, was the first nation to accept 
unconditionally President Hoover’s proposal for a moratorium. 

It would seem, indeed—though this point is not dwelt on by Miss 
Currey—that, despite the aid which the Italians undoubtedly gave to the 
Allies during the World War—aid which meant not only great sacrifices 
in the hour of need, and even greater sacrifices in the hour of triumph, 
the Allies havé since regarded her vital interests as things unconnected 
with. their own. This is unfortunate. But it may be well to remember 
that if in the future Italy should succeed in adjusting her foreign policy 
to those interests which are far removed from those of her former Allies, 
they, and they alone, can be held responsible for her actions. | 

Howarp R. Marraro. 

Columbia University. 


The China Year Book, 1931-32. Eprrep sy H. G. W. Woopweap. (Shang- 
hai: The North China Daily News and Herald, Ltd. 1932. Pp. xvi, 831.) 


Since 1912, the China Year Book has occupied first place amorg refer- 
ence works on contemporary China. The present volume is the fourteenth 
in the series, and its editor, a British journalist, has put into its prepara- 
tion the same arduous effort thet has marked his work on the volumes 
previously published. The China Year Book, like other year booxs, is to. 
a considerable extent a compilation of statistics. As such, it disproves the 
familiar saying that ‘‘in China there are no facets.” Chapters which com- 
bine historical, descriptive, and statistical data are devoted to agriculture, 
industry, fisheries, trade, communications, and other topics.of general in- - 
terest: The ‘‘Who’s Who’’ section is useful in identifying recent arrivés. : 
_ But what distinguishes Mr. Woodhead’s volumes is, on the one hand, the 

contributions of authorities in various fields, e.g., public health, climate, 
geology, labor, flood control, finance, religion, ete., and, on the other, the 
attention given to political, constitutional, and diplomatic developments. 
One is pleased to find summaries of the Feetham report on Shanghai and 
the Kemmerer report on currency and banking; also a useful account of 
the Hulutao harbor project. The history of the Kuomintang and its strug- 
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gles to maintain control of the central government is brought down to 
February, 1932. The two 1931 revisions of the organic law are printed in 
English ; also the provisional constitution of Manchukuo, the new banking 
laws, and certain hitherto unavailable diplomatie documents. A full docu- 
mentary record of the Japanese intervention of 1931-32 and its interna- 
tional repercussions is included. 

In congratulating Mr. Woodhead and his readers upon this invaluable 
work of reference, which is attractively bound and well indexed, the re- 
viewer ventures to express the hope that subsequeut issues may be printed 
in somewhat larger and less crowded letter-press. 

HaroLD S. QUIGLEY. 

University of Minnesota. 


| BRIEFER NOTICES 
AMERICAN GOVERNMENT AND CONSTITUTIONAL LAW 


Confessions of the Power Trust (E. P. Dutton and Co., pp. xx, 670) is 
a voluminous summary by Carl D. Thompson of testimony given in the 
hearings of the Federal Trade Commission on utility corporations in 
pursuance of a resolution of the United States Senate approved February 
15, 1928. The full published report of the hearings numbered, up to last 
August, forty-four volumes, with the taking of testimony by no means 
completed. As secretary of the Public Ownership League of America, the 
compiler of the present summary naturally has a very definite point of 
view with regard to the whole matter, but one will not find difficulty in 
agreeing with him that the hearings constitute ‘‘one of the most im- 
portant’’—if also one of the most formidable—*‘public documents ever 
published by a commission of the American government.” Every effort 
has been made, we are told, to review the hearings in an impartial manner, 
and without bias, citing testimony, so far as possible, in the language of 
the witnesses themselves. Twenty chapters, however, on ‘‘propaganda meth- ` 
ods” and fourteen on ‘‘the war on publie ownership’’ lead one to won- 
der whether a definite slant has not been imparted to the work of selection, 
resulting in a picture rather different from that which would have resulted 
from a similar combing of the evidence by a person or group of persons 
approaching it with no preconceptions. Allowing for the high importance 
which the power question undoubtedly possesses, one may doubt also 
whether the compiler’s view can be sustained that the problem is one of 
‘greater magnitude and deeper significanee . . . than has ever before con- 
fronted this people.’’ Mr. Thompson’s volume will be useful as a guide to 
a labyrinth of significant materials, but will require to be checked up by 
any one desiring to study the subject dispassionately and objectively. 
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In bookkeeper’s slang, the expense account is known as the swindle 
sheet. Washington Swindle Sheet (Albert and Charles Boni, pp. 299), by 
William P. Helm, purports to tell the tale of ‘‘the world’s greatest swindle 
sheet’’—the expense account of the Senate of the United States. Taking 
the year 1931 as a sample, the author, who according to his own account 
presents the singular spectacle of a Washington correspondent of seven 
years’ standing who ‘‘has not a speaking acquaintance with a single mem- 
ber of Congress,’’ mercilessly lays bare the sums spent, at the taxpayer’s 
expense, by and for United States senators, singly and collectively, and 
tops off with an exhibit of mounting White House expenditures tnder the 
Hoover régime, with a final fling at the wastefulness and futility of ‘‘gov- 
ernment by commission.’’ Extravagant mileage allowances, ‘‘Roman’’ 
baths in the Capitol, free mineral waters of seven selected brands, franked 
campaign documents, clerk hire for relatives who sometimes do not even 
live in Washington, junkets to all manner of interesting and comfortable 
places—these and many other things, not omitting heavy outlays for public 
funerals, play startling parts in the record. Nothing is revealed that could 
not be ascertained by any one at any time who cared to peruse the annual 
report of the secretary of the Senate. Mr. Helm’s presentation, however, 
has a spectacular quality that a government document never possesses, and 
one may be permitted to hope that it will contribute to some amelioration 
of a state of things which, if not actually scandalous, seems at least inde- 
fensible in a period of penny-pinching in the government services. After 
so much is said, it must nevertheless be added that the author’s case is 
materially weakened by his almost complete failure to distinguish between 
legitimate and questionable expenditures. i 


High Low Washingion (J. B. Lippincott and Co., pp. 268), by two 
anonymous writers, ‘‘of unique experience both in Europe and America” 
—-80 the publishers assure us—is a chatty, good tempered, and more than 
ordinarily diverting cross-section view of men and manners in the na- 
‘ tional capital. The authors are not looking for scandal and their pens have 
not been dipped in gall. Rather, they write as amused, but tolerant, ob- 
servers on the sidelines of the great national game of politics, as specta- 
tors of the daily flow of business and pleasure in ‘‘the semi-negroid city 
whose principal industry and sole raison d’être is the government of the , 
second largest aggregation of the Caucasian race in the world.’’ The seri- 
ous student of government will find nothing very profound in the book, 
yet a good many turns and flashes that will be grist to his mill, especially 
if he is concerned with the challenging problem of the relation of person- 
ality and politics. 


In A Practical Program for America (Harcourt, Brace, and Co., pp. x, 
133), edited by Henry Hazlitt, are brought together ten short papers 
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originally appearing in the Nation and presenting courses of policy and 
action which each of the ten authors recommends for America in the next 
four years in the particular fleld of which he writes. Specially notable are 
the discussions of the tariff by Mr. Hazlitt, taxation by Professor E. R. A. 
Seligman, business and anti-trust laws'by Professor Walton H. Hamilton, 
and power by Mr. Morris Llewellyn Cooke. There is no attempt to articu- 
late the various proposals made, and numerous important fields of regu- 
lative action, e.g., labor problems, are left untouched. Individually, how- 
ever, most of the essays have permanent value. 


Making a President; A Footnote to the Saga of Democracy (Alfred A. 
Knopf, pp. xvi, 186) consists of a racy article by H. L. Mencken published 
in the American Mercury last.June, together with some twenty shorter— 
in some instances no less racy—articles depatched by Mr. Mencken to the 
Baltimore Evening Sun from the scene of the Republican and Democratic 

‘national conventions in Chicago in June and July. A preface gives inter- 

esting sidelights on how reporting is carried on at national conventions, 
.and the reprinted despatches, while marred by an air of super-sophistica- 
tion and by plenty of downright prejudice—should certainly not be ig- 
nored by any one interested in the amazing phenomena, attending Ameri- 
can presidential elections. 


Mr. George Rothwell Brown’s The Speaker of the House; The Romantic 
Story of John N. Garner (Brewer, Warren, and Putnam, pp. 162), is a 
gossipy campaign biography of the familiar type, except with somewhat 
more than the usual weakness for sentimentalism. There is but a single brief 
chapter on Mr. Garner’s speakership, and it consists almost entirely of a 
fervidly laudatory account of the speech of March 29, 1932, on the budget- 
ary situation following defeat of the manufacturers’ sales tax by the 
House of Representatives. Of the Speaker’s own somewhat dubious fiscal 
proposals, no word is said; nor is there any mention of the circumstances 
under which he became the Democratic vice-presidential nominee. 


The University of Oklahoma Press has published a small booklet by 
Harry N. Howard on Military Government in the Panama Canal Zone 
(pp. 62) which discusses the treaty basis for American jurisdiction in 
Panama, the organization of a government for the Canal Zone, and the 
effect of the World War. 


FOREIGN AND COMPARATIVE GOVERNMENT 


Arthur Herman’s Metternich (The Century Co., pp. 370) is the first 
real biography in English of the famous European statesman. The author’s 
interpretation should be of special interest to students of European di- 
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plomaey and of international government, although many will perhaps 
not agree with him. He concludes that Metternich’s ‘‘greatest claim to 
fame’’ lies in his rôle ‘‘as pacificator, as a technician of universal, supra- 
national peace,’’ and prophesies that it is in this rôle ‘‘that his name may 
some day be resurrected, to be placed with the names of those who have 
deserved greatly of mankind. The political thought of tomorrow thinks 
not in terms of nationalism, or even of internationalism, but of cosmo- 
politanism, of federalism. This aim is world peace, to be attained first 
by the federation of a few of the Great Powers, perhaps another Pent- 
archy, as in the time of Metternich. These Powers, by the might of their 
combined moral, military, and financial resources, are to impose peace 
upon the rest of the world in most realistic fashion. Among themselves, 
they are to take common counsel and have a common council. The move- 
ments that they make toward the enforcement of peace upon the world 
will be common rather than joint. They will sacrifice the concept of na- 
tionalism among themselves, and in consequence disdain it among the 
lesser states. ‘‘Compare this with Metternich’s pentarchic balance. The 
ideal was European peace. The Five Powers were to consult periodically. 
None of them was to be preponderant; they should be moral and, if pos- 
sible, physical equals. Nationalism, in the sense in which we now know it, 
had little meaning. Kighteenth-century Europe contained Powers rather 
than nations. ... If five Powers would not come, he endeavoured to. bring 
four together ; if that was not possible, he had to be content with three. 
Always, however, they were Great Powers:... If a World Federation ever 
comes to be among the human possibilia, it will most likely be based upon 
cosmopolitanism rather than upon internationalism, and perforce follow 
with a mature and practiced ‘ease the cruder technique of Metternich. His 
name should in that day be profoundly honored. He will have established a 
true claim to perpetual and grateful remembrance.’’ 


Professor J. Fred Rippy’s Historical Evolution of Hispanic America 
(Crofts, pp. 580) is the fourth recent effort to give the English-reading 
public a general survey of the rise and present condition of the Latin 
American states. The subject is so broad that no author, it may be sup- 
posed, is fully satisfied with what he can crowd into one volume. W. S. Rob- 
ertson, in the enlarged edition of his History of the Latin American Na- 
tions, has offered a compendium of facts accompanied by little interpreta- 
tion of the course of the development of which they form a part. James and 
Martin, in The Republics of Latin America, essayed to sketch the history 
of government and economic conditions of all the republics in less than 
five hundred pages. Miss M. W. Williams, in her People and Politics of 
Latin America, has sought to’ give an insight into the rise of the Latin 
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American peoples, their life in current years, and their problems. This 
volume has recommended itself to many as the best comprehensive survey 
yet available. Mr. Rippy’s book seeks to give a general survey, with less 
emphasis on developments in individual units than is found in the pre- 
ceding volumes. Freedom of interpretation of the general course of ad- 
` vance is secured by putting the discussion under periods rather than 
under countries. The argument proceeds with a better swing than is pos- 
sible when: it is departmentalized. On the other hand, there is occasion- 
ally loss of definiteness as to the course of national development in the 
various units. The last forty per cent of the volume traces the interna- 
tional relations of Latin American states and the rivalries of other states 
concerning them. These chapters, as the author points out, are in large 
part reprints, with slight modification, of material already available in 
his Latin America in World Politics. Dr. Rippy’s volume shares one short- 
coming with other surveys of the same field. The historical background 
of every country is essential to an estimate of its current life and pros- 
pects. In the southern republics, perhaps to greater degree than in any 
other part of the world, more history has been made in the last fifty years 
than ever before. The space given this dynamic period does not allow de- 
served emphasis on the forces which have made present-day Latin 
America.—C, L. JONES. 

Robert Bernays, a member of the British House of Commons, has writ- 
ten a book about Gandhi and India entitled The Naked Faquir (Henry 
Holt and Co., pp. xvi, 835), which is in the form of a diary setting forth 
the author’s ‘‘reaction to the Indian scene and the chief characters on its 
stage.” The volume deals largely with the controversy between Lord Ir- 
win and Gandhi, the Round Table meetings, and the Indian Congress, 
interspersed with numerous sketches of the various leading figures, de- 
scriptions of places and happenings, and keen observations regarding the 
significance of political events. Despite the title, the book is on the whole 
sympathetic in dealing with its central figure, although the author doubts 
whether Gandhi has the qualities ‘‘of constructive statesmanship.” He 
says, however, that Gandhi has the clearest mind of anyone he ever met. 
“But it is a subtle mind, and the British public, who rarely understand 
more than two points of view in any question, will be quite unable to fol- 
low the infinite shades and nuances, qualifications and reservations, in 
Gandhi’s simplest utterances.’’ Writing in January, 1932, the author ex- 
` pressed the opinion that there could be ‘‘no permanent settlement of 
Indian problems which does not receive the support of the Congress, whose 
plenipotentiary Gandhi was. The problem of constitution-building is like 
that of a jig-saw puzzle. ... But by far the most important piece is Con- 
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gress, which is the voice of Hindu political India.” The book is written 
in a vigorous and interesting style. 


À volume entitled The Finance of Government, by the Rt. Hon. John 
W. Hills, first published in 1925, has been brought out in revised and 
enlarged form under the title of British Government Finance (Philip 
Allan, pp. 218), and with Mr. E. A. Fellowes as a collaborator. The book 
contains easily the most convenient, informing, and trustworthy exposi- 
tion of British public finance now in print. Part I, in eight chapters, deals 
with revenue and administration; Part IT, in a single chapter, with the 
currency system; and Part III, in four chapters, with the national debt. 
The treatment is essentially factual, with but slight attention to problems 
of fiscal policy, or to procedural questions such as that of supplanting 
nominal by actual control by the House of Commons over appropriations. 
This is not remarked, however, by way of criticism, for the book purports 
to be nothing more than a description of the existing mechanism of finan- 
cial administration and of the way in which it works. The task thus 
chosen has been performed exceptionally well. 


Professor Nicole Iorga, former Roumanian prime minister, and rector 
` of the Bucharest University, delivered a series of addresses in the United 
States during 1929, which are now embodied in a well-edited and attrac- 
tively bound volume entitled My American Lectures (State Printing Office, 
Bucharest, pp. 192). Such lectures as ‘‘ Catholic Organizations and Propa- 
ganda in South-Eastern Europe,’’ ‘‘Present-day Problems of South-East- 
ern Europe,’’ ‘‘Democracy in South-Eastern Europe,” and ‘‘French In- 
fluence in South-Eastern Europe’’ are of great value, representing, as they 
do, the viewpoint of the outstanding historian of Roumania and the Bal- 
kans, They range from contemporary problems to disquisitions on an- 
tiquity, and each reveals Iorga as g profound historical scholar whose in- 
terest and knowledge ranges over the whole field of human activity. The 
volume should be read by those interested in the problems of the Bal- 
kans.—J. S. Rovcux. 


Madame Valentine Thomson, the daughter of a prominent member of 
the French Parliament, presents as the central theme of her popular and 
readable book, Young Europe (Doubleday, Doran and Co., pp. viji, 342), 
the idea that a new Europe is in the making as the result of economie, 
' political, and social problems following the War which have emphasized. 
the necessity of unified action among the states of Europe. ‘‘The discovery 
that internal politics have a limit, the common interests of nations; that 
the economie status of a people is not in proportion to the amount of 
cash it holds in its treasuries; that the markets are as important to indus- 


BOOK REVIEWS AND NOTICES 1133 


try as machinery and factories for production; these facts and their re- 
lated problems have been making for this strange and still bewildered new 
Europe.’’ The book includes, among other things, accounts of interviews 
with Briand, Laval, Brüning, Benes, and other statesmen who have played 
_ an active part in ‘‘lifting the face’’ of Europe. So rapidly do events trans- 
pire, however, that some of the leaders about whom the author writes have 
already disappeared from the stage. Madame Thomson’s estimate of Hit- 
ler agrees somewhat with that of Lengyel when she says: ‘‘ Hitler is no 
more than the noisy figurehead of, all the armies of discontent. He has 
nothing to lose and no real help to offer.’’ 


Liberty: The Story of Cuba.(pp. 447) was written by Mr. Horatio Ru- 
bens, who was the legal adviser of the Cuban revolutionary junta in New 
York. He later went with the American forces to Cuba and was active in 
various capacities during the period of American military occupation. 
His volume is an anecdotal memoir not untinged by a erusader’s enthu- 
siasms and antipathies. It gives interesting material on the collection of 
funds for the revolution, how filibustering expeditions were managed, 
the character of the revolutionary and Spanish campaigns, and the per- 
sonalities of the Cuban’and American leaders. 


INTERNATIONAL LAW AND RELATIONS 


American Foreign Policy in Mexican Relations (The Macmillan Co. pp. 
664), by James Morton Callahan, is a scholarly, well documented exposi- 
tion of a field in American foreign policy of primary interest to the Ameri- 
can people. The volume is based on a number of monographic studies by 
other authors, thorough research in the manuscript archives of the De- 
partment of State for the period previous to 1907, and for the subsequent 
years on publie documents, especially the Foreign Relations of the United 
States and newspaper reports. Mexican matérials, except as they form a 
part of the diplomatic correspondence, are not cited. There is little attempt 
at general interpretation; in fact, at times the diplomatic exchanges are 
followed with such detail that the discussion suggests a calendar. Though 
this is a limitation on the interest of the book for the general reader, the 
student will not complain because of its completeness. The result is the 
first ‘‘general historical view of American Mexican policy.’’ Dr. Calla- 
han’s review merits wide reading by Americans both north and south of 
the Rio Grande. It gives the long-range point of view which has been so 
conspicuously absent from most of the popular discussions of Mexican- 
American relations. But both to Mexicans and to citizens of the United 
States the facts presented will bring reasons to put bounds upon claims 
as to the national record. The impartial exposition of the relations be- 
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tween the two countries since 1900 especially deserves the study of that 
large number of our fellow citizens who have been disposed to think the 
position of the United States in the controversies of the period to be 
uniformly indefensible.—O. L. JONES. 


Years of Tumult: The World Since 1918 (W. W. Norton and Co., pp. 
ix, 345), by James H. Powers, foreign editor of the Boston Globe, is writ- 
ten ‘‘with the hope that some of the immense confusion created in the pub- 
lic mind by the pell mell of events during 1931 may be dispersed by a 
plain narrative, sketching the major developments of the world drama 
since the signing of the Treaty of Versailles.’’ The author, who approached 
his task well prepared by a scholarly understanding of history and a back- 
ground of ‘‘thirteen years given to day-by-day study and analysis of 
world affairs,’’ has accomplished his purpose in admirable fashion. The 
book does not merely set forth events; the author explains the trends in 
world affairs that have produced the complicated problems of today and 
constructs for the reader the chain of cause and effect. Mr. Powers is of 
the opinion that the Treaty of Versailles, by ignoring or dismissing ‘‘basic 
changes in world condition and attitude, especially in social thought,’’ is 
the ‘‘villain in the piece.” The elose of the war found the world, in his 
opinion, divided between three belts of policy. Russia of the Communist 
Revolution, with a distinct social attitude and goal, was entrenched in 
one. ‘‘In the second lay a Europe in which Social Democracy found itself 
embattled against right and left reaction, while it strove to work its way 
with a minimum of violence out of the dilemma created by both toward 
an order of society which would express the social revolution and demo- 
cratic ideals. In the third belt stood the United States... suspicious of a 
social movement in Europe which it did not understand ... and violently 
opposed to the whole conception of life embodied in the handiwork of 
the Russian Communists.’’ At the same time, Japan, China, India, Egypt, 
Turkey, and Africa were being moved by new forces. A contest ‘‘which 
grew from fundamental differences of view as to the social goal of man 
divided peoples, governments, and their international policies.’’ This di- 
vision and a description of the three contending ideas of life—Commn- 
nism, social democracy in Europe, and democratie individualism in the 
United States—are the central theme which gives unity. to Mr. Powers’ 
narrative. The book is well written and readable from beginning to end. It 
makes much clearer for the lay reader the confused world politics of to- 
day. 


Compulsory Arbitration of International Disputes, by Helen May Cory 
(Columbia University Press, pp. 239), is intended to be a study of ‘‘the. 
system of obligations whereby states have undertaken, in advance, to have 
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recourse to arbitration for the settlement of their disputes.’’ Using the 
criterion of ‘‘the manner in which the decisions of states to have recourse 
to arbitration are taken,’’ the author refers to this system as ‘‘compul- 
sory’’ arbitration to differentiate it from ‘‘voluntary’’ methods. In ex- 
amining the instruments by which states have bound themselves, in ad- 
vance of actual disputes, to employ arbitral methods of solution, a chrono- 
logical arrangement is generally followed. Certain chapters are based, 
however, on a distinction between general arbitration agreements and: 
compromissory clauses providing for arbitration of differences concerning 
the subject-matter of the particular treaty in which the clause appears, 
Two chapters are confined to the ‘‘practice’’ of compulsory arbitration. 
The study is useful for its convenient treaty lists, but it fails to explore, 
either analytically or critically, the possibilities of an important subject. 
The Geneva Protocol and the Locarno treaties are treated in a few sen- 
tences. Topics which are fundamental in any consideration of obligatory 
arbitration, such as the shortcomings of international law, procedural 
difficulties, and enforcement of awards, are barely mentioned. While the 
book may be found helpful as a perfunctory survey of the subject, it does 
not fill the need of a thorough examination of the existing network of 
treaties by which states are legally bound, in varying degrees of complete- 
ness, to submit disputes to arbitral methods before having recourse to 
armed force.—A. E. HINDMARSH. 


Japan and America, by Henry W. Taft (The Macmillan Co., pp. 359), 
- will prove disappointing even to such readers as have learned not to take 
publishers’ ‘‘blurbs’’ too seriously, The first hundred pages or so record 
the author’s three weeks’ visit to Japan in the summer of 1920, when, as 
a member of an unofficial ‘‘good will mission’’ of American business men, 
he was royally entertained by his Japanese hosts. Another hundred pages 
deal with some of the outstanding causes of friction between the two coun- 
tries; here, in the opinion of the reviewer, the immigration question has 
been given somewhat exaggerated importance. Pages 202-309, apparently 
included at the request of the publishers, contain ‘‘an up-to-the-minute 
discussion of the Manchurian controversy and the Shanghai incident.’’ 
It is difficult to believe that Mr. Taft would himself regard his visit to 
Japan as adequate qualification for writing on this last topic. But then 
it is almost equally difficult to understand why any part of the book 
should have been written. A forty-page appendix contains some useful 
material—G. NYE STEIGER. 


Published by the faculty of political science of the University of Pavia, 
Gli Stati Uniti dall’ Isolamento all’ Intervento vella Guerra Mondiale (pp. 
152), by Carlo Marchiori, deals, in its two parts, with the American policy 
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of isolation and the Monroe Doctrine to 1914 and with America’s partici- 
pation in the World War. The volume will have value for European read- 
ers, but Americans will find in it little or nothing that is new. Names of 
American authorities cited in the foot-notes and brief bibliographical lists 
are misspelled inexcusably. 


POLITICAL THEORY AND MISCELLANEOUS 


The publication of the sixth and seventh volumes of the Encyclopaedia 
of the Soctal Sciences (pp. xxv, 718; xxv, 722), edited by Edwin R. A. 
Seligman, Alvin Johnson and others, makes increasingly apparent the use- 
fulness of the work for students of government. To mention only a few 
of the leading articles, the subject of ‘‘Fascism’’ is treated by Edwin von 
Beckerath, of the University of Cologne; ‘‘Federalisin”’ is dealt with by 
Max H. Boehm; ‘‘The French Revolution” by Albert Mathiez; ‘‘The 
General Property Tax” by Harley L. Lutz; ‘‘Government Ownership’”’ 
by Stacy May ; “‘Grants in Aid’’ by Herman Finer ; ‘Guild Socialism’’ by 
G. D. H. Cole; ‘‘Individualism’’ by A. D. Lindsay. Thirty-two pages of 
the seventh volume are devoted to ‘‘ History and Historiography.” In this 
section, Henri Berr and Lucien Febvre discuss first the concept of his- 
tory and historical analysis, methodological progress, the materials of 
history, the problem of objectivity, and the concept of universal history. 
Their introductory analysis is followed by articles by various authori- 
ties on the historiography of antiquity, medieval Europe, modern Kurope, 
Islam, China and Japan, and the United States. Allan Nevins discusses 
the historiography of the United States. Of chief interest to students . 
of political science is the section of almost one hundred pages given over 
to the subject of ‘‘Government.’’ W. J. Shepard has contributed an ar-' 
ticle on the general history and theory of government, and Arthur W. 
Macmahon outlines the main features and trends of the government of the 
United States. Professor Shepard concludes that ‘‘if the transicion to a 
new political order is to be accomplished by processes of political evolu- 
tion rather than social revolution, the present democratic state must un- 
dergo such changes and adaptations as are necessary to meet the changing 
situation and to correct the defects which are becoming increasingly evi- 
dent.’’ He then proceeds to list a number of major changes which he thinks 
. are most important: a recognition of the fact that ‘‘the state is only one 
of many human societies which exist for the accomplishment of limited 
ends and purposes;’’ inclusion in the framework of government of some 
means of representing innumerable groups which are organized for eco- 
nomic, social, religious, and other purposes; the interpretation of the pur- 
poses of government in terms of service rather than protection; larger 
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provision for use of the expert in government; and a more pragmatie ap- 
proach to the problems of government. Harold J. Laski writes on Great 
Britain, Robert A. Mackay on Canada, Andrew E. Malone on the Irish 
Free State, and W. Y. Elliott on the British Commonwealth of Nations; 
while the other dominions are dealt with by various authorities. France 
and Belgium are treated by Maurice Claudel, Germany by A. Mendels- 
gohn-Bartholdy, Switzerland by William. E. Rappard, the Baltie states 
by Malbone W. Graham, Turkey by Albert H. Lybyer, Latin America 
by Herman G. James, China by A. N. Holcombe, and the other countries 
by different writers. The contributors to this section are to be congratu- 
lated on the skill which they have shown in condensing such a mass of 
material within the limits of a hundred pages. Naturally, all that ean be 
done is to discuss essential features, underlying principles, and impor- 
tant tendencies. In this section, as throughout the work, a most valuable 
feature is the detailed bibliography of the subjects dealt with. The only 
criticism which the writer has heard in regard to the Encyclopaedia is 
the question raised by some as to the value of many of the short biographi- 
cal sketches. 


Friedrich Inst. Grundlinien einer politischen Ökonomie und andere Bei- 
träge der Americanischen Zeit 1825-1832 (Berlin: Reimar Hobbing, pp. 
xiv, 5380), edited by William Notz, is the second volume of the new edition 
of Friedrich List’s works undertaken by the Friedrich List Gesellschaft. 
In line with the general revival of interest in List, the American reader, 
especially, will find in this volume many new points and stimuli in the ~ 
fields of American' economic history as well as of the history of economic 
thought. The volume contains an immensely industrious introductory in- 
vestigation of List’s activity in the United States, undertaken by Profes- 
sor Notz, who is the pioneer and authority on this problem. List’s own 
diary notes are annexed to the introduction. This part of the volume is 
an unusual contribution to the picture of the economic situation of the 
country at that time. The tariff problem, the formation of the ‘‘ Ameri- 
can system,’’ the problem of the ‘‘industrial or agricultural state,’’ are the 
background and the.topies of List’s studies. Unfortunately Professor 
Notz devotes less attention to the investigation of List’s relations to 
contemporary economic thought; his influence: in this country, and the 
American influence on him. However, the publication of the volume makes 
such a task now possible. The main part of the book is devoted to the 
famous Outlines of American Political Economy (1827-30) and various 
articles and speeches on tariffs, articles in the Readinger Adler (1826-30), 
fragments, letters, and reports. List’s reports in his capacity of American 
consul in Europe are reproduced in an appendix.—J. F. NORMANO. 
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À series of booklets prepared under the direction of the Institute of 
Law of the Johns Hopkins University in connection with its study of the 
administration of justice in New York, Maryland, and Ohio has been pub- 
lished by the Johns Hopkins Press: (1) The Kings Bench Masters and 
English Interlocutory Practice, by E. 8. Greenbaum (pp. xxiv, 106), deals 
with a method of relieving the courts which has received considerable at- 
‘tention; (2) Study of Civil Justice in New York (pp. 39) outlines the 
program which the Institute proposes to follow in its investigation of the 
administration of civil justice in New York and states the important prob- 
lems with which it will deal; (3) Expenditures of Public Funds in the 
Administration of Civil Justice in New York City, by Stuart Chase and 
Ida Claus (pp. 16) ; (4) A Study of Day Calendars, by H. Oliphant and 
'T. S. Hope, Jr. (pp. 38) ; (4) and two of the studies of specific problems, 
Comparative Judicial Criminal Statistics: Ohto and Maryland, by L. C. 
Marshall (pp. viii, 83,) and Uniform Classifications for Judicial Criminal 
Statistics, by W. L. Hotchkiss and C. E. Gehlke (pp. vii, 133). As a part of 
the same series there appears a thesis on The Justice of the Peace Courts of 
Hamilton County, Ohio (pp. 118), written by Paul F. Douglass, Taft fel- 
low in political science at, the University of Cincinnati. This study is of 
interest not only because of the light it throws on the working of a most 
important part of our judicial machinery, but also because of the author’s 
conclusion in which he favors as the most practicable solution of a diff- 
cult problem the retention of the justice of the peace courts in Hamilton 
county, completely reorganized, however, to make them function more 
satisfactorily. Although he recommends the abolition of the fes-system 
of compensation, the author is. not convinced that under the plan of 
reorganization proposed it is necessary to require the local justices to be 
lawyers. He believes that there is some advantage‘in providing for ‘‘the 
active participation of citizens in the work of governing,’’ and that the 
increasing centralization of government is not all to the good. The editors 
of the series are L. C. Marshall and H. E. Yntema. 


Professor Carleton J. H. Hayes has completed the first. volume of A 
Political and Cultural History of Modern Europe (The Maemillan Co., pp. 
xix, 863), which covers the period from 1500 to 1830, described as ‘‘three 
centuries of predominantly agricultural society.’’ The present work is 
based in part on the author’s earlier Political and Social History of Mod- 
` ern Europe, which has been so useful to students of government because of 
the attention paid to political development. The principal change, so far 
as subject-matter is concerned, is to be found in the greater emphasis on 
what Europe ‘‘has thought and achieved in science and philosophy, in 
literature and art.’’ The new work is enriched by about sixty full-page 
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illustrations by contemporary artists, a dozen or more maps from con- 
temporary atlases, and the reproduction of interesting initial letters and 
chapter tail-pieces. The reader will await with pleasure the appearance 
of the second volume, which will deal with the industrial society of the 
last century. 


Under the auspices of the International Industrial Relations Associa- 
tion, a ‘‘world social economic congress’’ was held at Amsterdam in Aug- 
ust, 1931, with Miss Mary van Kleeck, of the Russell Sage Foundation, as 
chairman of the program committee. The proceedings, which are by no 
means without interest for political scientists, are now available in a portly ` 
volume entitled World Social Economic Planning and a supplementary 
volume designated as an Addendum (International Industrial Relations 
Institute, The Hague, pp. lxiii, 1-585, 586-935). Miss van Kleeck con- 
tributes a sixty-five page analysis and review of the congress, and papers 
or discussions are included by Dr. H. S. Person, of the Taylor Society, 
New York City ; Dr. Lewis L, Lorwin, of the Brookings Institution, Wash- 
ington, D.C.; Professor Ernest M. Patterson, of the University of Penn- 
sylvania; and Professor J. P. Chamberlain, of Columbia University. As 
might be expected, much attention is given to various phases of the Rus- 
sian experiment. 


In The March of Democracy (Charles Scribner’s Sons, pp. xvi, 428), 
Mr. James Truslow Adams proposes to present a history of the United 
States which will hold the balance even between the factual and the inter- 
pretative, between the old ‘‘drum and trumpet’’ type and the newer type 
which concerns itself merely with the ‘‘voices and motives of the market 
place’’ or eventuates in only ‘‘a picturesque account of manners and arts 
and thought.’’ Volume I, bearing the sub-title ‘‘The Rise of the Union’’ 
and reaching the year 1860, promises successful performance of the task, 
although final judgment must be suspended until the second'and conelud- 
ing volume makes its appearance during the spring. The narrative has 
vividness and flows without interruption from footnotes or other ap- 
paratus of scholarship; and interest is heightened by a wealth of half- 
tones, cuts, and maps, including some never before published. 


In Herbert Hoover and American Individualism; A Modern Interpreta- 
tion of a National Ideal (The Macmillan Co., pp. x, 256), President Walter 
F. Dexter, of Whittier College, has contributed a study of Mr. Hoover as 
‘“the leading modern American exponent of the philosophy of individual- 
ism.’’ Following an interesting analysis of the social, mtellectual, and 
religious environment in which the President’s boyhood days were spent, 
the author in successive chapters discusses American individualism, chiefly 
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as illustrated by Mr. Hoover’s beliefs and attitudes, in relation to per- 
sonal liberty, the functions of government, economie progress, and the 
problem of war. Large use, naturally, is made of the little book, American 
Individualism, written by Mr. Hoover in 1923. The main value of the vol- 
ume lies in the discerning interpretation which it contains of the relation 
between individualism as a way of life and the social, economic, and cul- 
tural conditions existing in the newer parts of the country in the past fifty 
or sixty years.. 


The Development of American Commerce (D. Appleton and Co., pp. 
xx, 390), by John H. Frederick, professor of commerce and transports- 
tion at the University of Pennsylvania, is frankly a textbook. Following 
. a strictly chronological order, the author writes chiefly of the volume and 
forms of foreign and domestic trade, the relations of commerce ‘and in- 
dustry, the course of trade as affected by transportation developments, the 
bearings of tariffs, the merchant marine, and thé relation of American to 
world trade. All topics are treated briefly, and the student of government 
will find the volume useful rather for general background than for satisfy- 
ing discussions of the sources and effects of legislative or administrative 
policy. 


Christopher Dawson, in The Making of Europe: An Introduction to the 
History of European Umty (The Macmillan Co. pp. xxiv, 817), treats 
the history of the early Middle Ages in such a way as to emphasize the 
common culture of the peoples of Europe. In his opinion, nationalism with 
its evils has been so over-emphasized in recent times that it is well to look 
back to that distant age when there existed at least a unity of culture 
and traditions. ‘‘We must rewrite our history,’’ he states, ‘‘from the Eu- 
ropean point of view and take as much trouble to understand the unity of 
our common civilization as we have given hitherto to the study of our 
. national individuality.’” 


Two studies of the city and county government of San Diego, Cali- 
fornia, have been published during the present year. San Diego—Politt- 
cally Speaking (pp. 250), by Captain George F. Mott, Jr., professor of 
' political science in the San Diego Army and Navy Academy, is a study 
of the development of municipal government, with two chapters on the 
influence of newspapers on elections and government in San Diego. The 
California Taxpayers’ Association has published a substantial survey of 
the government of San Diego county, with recommendations for changes 
which might be incorporated in a new home-rule charter. 


Sales Taxes: General, Selective, and Retail (pp. ix, 79) has been pub- 
lished by the National Industrial Conference Board. The book analyzes 
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the results of various forms of sales taxes, with a chapter on the shifting and 
incidence of the general sales tax. The summary recapitulates the argu- 
ments for and objections to a general sales tax, and notes the present 
tendencies toward selective sales taxes, but considers it more probable 
that the future development of income taxes in the states will precede any 
widespread use of sales taxes. | 


A new edition of John B. Andrews’ booklet on Labor Problems and 
Labor Legislation (pp. 135), completely revised down to 1932, has been 
issued by the American Association for Labor Legislation. The subjects 
dealt with are employment, wages, hours of labor, safety, health, social in- 
surance, and enforcement of laws. The problems of unemployment are 
especially emphasized. The book is a model of condensation and provides 
a simple but excellent introduction to the subject.’ 


In these days when the whole question of tariffs is to the fore, much 
interest attaches to William James Ashley; A Life (P. S. King and Son, 
pp.vi, 176), by Anne Ashley, a daughter of the eminent and influential 
Harvard and Birmingham professor. One chapter is devoted especially to 
Ashley’s writings on the tariff (particularly The Tariff Problem, pub- 
lished in 1908) and his relations with political parties. 


Students of early government in the area now known as the Middle 
West will find three or four interesting chapters in Carl S. Driver’s John 
Sevier ; Pioneer of the Old Southwest (University of North Carolina Press, 
pp. ix; 240), particularly those dealing with Sevier as governor of the 
“state” of Franklin, as congressman, and as the first governor of Tennes- 
see. The volume is well written and the fruit of painstaking research. 


t 
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The Report of the British Committee on Ministers’ Powers! This 
document should be of great interest and value to American political sci- 
entists, The problems discussed are problems equally characteristic of our 
own system of government and of the present stage of development of 
political policy and administrative practice and procedure. Readers will 
indeed be struck by the fact that distinctions between the ‘‘parliamen- 
tary”? or ‘‘eabinet’’ system of government and that labeled ‘‘congres- 
sional’’ or ‘‘presidential’’ are for the most part superficial. 

There has developed in Britain, as in this country, considerable criti- 
cism of the widening discretion in legislation and adjudication extended 
to administrative agencies. As frequently happens in Great Britain, a 
single volume—that entitled The New Despotism, by Lord Hewart, the Lord : 
Chief Justice—dramatized and focussed the issue. The attack there raised 
against the civil service and the administrative agencies and procedures 
generally was echoed in Mr. Ramsay Muir’s How Britain is Governed. 
The professional outlook of the lawyer and judge, the interest of the 
reformer and the party advocate, coincided easily with a section of opinion 
that finds at all times a relief in attaching to so tangible and personal an 
object as an officer-holder the responsibility for the causes of cur dis- 
contents with government. | 
_- It is possible that the existence of these sentiments and a more serious 
and critical concern for the drift of legislation and administration were 
responsible for the appointment, by the late Labor government, through 
the Lord Chancellor, of a committee ‘‘to consider the powers exercised 
by or under the direction of (or by persons or bodies appointed especially 
by) Ministers of the Crown by way of (a) delegated legislation and (b) 
- judicial or quasi-judicial decision, and to report what safeguards are de- 
- sirable or necessary to secure the constitutional principles of the sov- 
ereignty of Parliament and the supremacy of the Law.’’ The. committee 
consisted of fifteen persons (changes in personnel and number took place 
during the life of the committee) under the chairmanship first o? Lord 
Donoughmore, and later, upon his resignation, of Sir Leslie Scott. Its 
membership included lawyers, civil servants, members of Parliament, and 
teachers of law and polities. Among the latter were Sir William Holds- 
worth and Professor Harold J. Laski. ' 

The report is arranged in three main sections. The first is a brief in- 


‘Committee on Mintsters’ Powers: Report Presented by the Lord High Fe 
to Parliament by Command of His Majesty. Omd. 4060 (1932). 

A valuable discussion of this report by Professor W. A. Robson will be fcund in 
the Political Quarterly, July-Sept., 1932, and another by Mr. W. Ivor Jennings in 
Publio Administration, Oct., 1932. 
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troduction containing certain general considerations; the second contains 
the discussion of the delegation of legislation; and the third an account 
of judicial or quasi-judical decisions of administrative authorities. 

Early in the report (p. 7), the ground is cleared by the following state- 
ment: ‘We see nothing to justify any lowering of the country’s high 
opinion of its civil service or any reflection on its sense of justice, or any 
ground for a belief that our constitutional machinery is developing in 
directions which are fundamentally wrong.’’ To be sure, this sentence is 
followed by a genial and temperate acknowledgement to critics such as 
Lord Hewart : ‘‘None the less, the public should be grateful for outspoken 
criticism, even if exaggerated; and we think that the critics whose warn- 
ings—and it may be attacks—led up to our investigations performed a 
useful service. ’’ 

The more valuable, and more extended, sections of the report are those 
on Delegated Legislation (pp. 8-70) and Judicial or Quasi-Judicial De- 
cision (pp. 71-118). Each concludes with recommendations presented by 
the committee. | 

The section on delegated legislation opens with about thirty pages of 
history and analysis of the delegation of legislation by Parliament to ad- 
| ministrative authorities or corporate societies, followed by ten pages con- 

taining a description of the safeguards against abuse of this power. Then 
follow, in turn, brief statements of the necessity for such delegation, the 
arguments advanced by critics of delegation, a few incidental comments 
on the interpretation of statutes, and finally twelve pages of conclusions 
and recommendations. A few general comments may be useful by way of 
indicating the possible value of this discussion to the American student. 

The history of delegation here presented is used to make clear the coinci- 
dence of the two periods of great expansion of delegation to administra- 
tive authorities—the Tudor period and the present—with profound social 
changes which place new and difficult tasks upon government. This fact, 
usefully and clearly stated by Professor Frankfurter in the first chapter 
of his The Public and Its Government, is highly important and explodes 
the claims of those who assign as a cause of the movement the inordinate 
greed for power and authority of the civil servant. 

It is also pointed out that the haphazard and planless nature of the 
growth of delegation has resulted in a great confusion in nomenclature 
(e.g., ‘‘regulation,’’ ‘‘order,’’ ‘‘rule,’’ used interchangeably) and in pro- 
cedure followed in legislating by administrative authorities. This gen- 
eralization is illustrated by several pages of valuable analysis of various 
statutes in which legislative power is delegated, and of procedures fol- 
lowed and terms employed under these statutes. | 

In the third place, it is brought out clearly that the work of legisla- 
tures requires increasingly the supplementary activity of professional 
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administrators, and that the Parliamentary Counsel himself has sup- 
ported the movement for delegation. 

Finally, the inadequacy of existing safeguards for implementmg par- 
liamentary control over the exercise of the delegated legislative power 
is stressed. Here it is interesting to note the reappearance of criticism of 
the operation of the parliamentary system which should be particularly in- 
teresting to American political scientists. Unquestionably, the influence 
of such writers as Bagehot and Mill has led us to over-rate the eifective- 
ness of parliamentary control; and readers of Professor Rogers’ The. 
American Senate will be interested to see among the recommendations of 
the present committee the suggestion that a parliamentary committee be 
given considerable powers of oversight concerning delegation of legisla- 
tion. Whether the British cabinet can function effectively alongside a 
powerful committee of control drawn from the Parliament remains to be 
seen. On this, the experience of the French parliamentary commissions is 
of interest. 

The recommendations suggested by the committee are based upon the 
view that the delegation of legislative power to administrative euthori- 
ties is ‘‘inevitable’’ and ‘‘legitimate,’’ although the development of this 
tendency has been ‘‘without system.’’ Again returning to the abuse of 
civil servants, they declare that ‘‘we dispose, in passing, of the suggestion, 
unsupported as-it is by the smallest shred of evidence, that the existence 
of such provisions in certain acts of Parliament is due directly or indirectly 
to any attempt or desire on the part of members of the permanent civil 
service to secure for themselves or their departments an arbitrary power’’ 
(p. 59). Conerete proposals include those for a more exact nomenclature 
and definition of terms (in statutes and otherwise) of reference in dele- 
gation of legislative power; use only in the most exceptional situations, 
and for the sole purpose of bringing an act into operation, of statutory 
grant to a minister of power to modify the terms of a statute; the re- 
taining of the right and duty of an appeal to a court of law to ‘‘decide in 
any particular case whether the minister has acted within the limits of his 
power ;’’ amendments to the Rules Publication Act to insure greater pub- 
licity concerning rules and regulations; extension of the practice of us- 
ing consultative committees composed of representatives of interests af- 
fected in the framing of rules and regulations; changes in the Stand- 
ing Orders of both houses to provide a small standing committee with 
the function of ‘‘(a) considering and reporting on every bill containing 
a proposal to confer law-making power on a minister; (b) considering 
and reporting on every regulation and rule made in the exercise cf dele- 
gated legislative power, and laid before the House in pursuance of statu- 
tory requirement ;’’ and a consideration of the possibility of requiring 
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the drafting of all delegated legislation in the office of the Parliamentary 
Counsel, 

The proposals for the standing committee are of most importance and 
interest (pp. 67-69), for they contain not only the suggestion of serutiny 
of bills containing grants of power to legislate (which is a function al- 
ready performed by the American legislative committee), but also the sug- 
gestion that this committee review. proposed regulations laid before the 
House prior to their taking effect. It is useful to compare this with the 
proposal made last year by Senator Cutting’s committee of the Confer- 
ence of Progressives that congressional supervision of the legislative 
powers delegated by Congress to executive agencies be given an institu- 
tional basis. What is most suggestive about the committee’s recommenda- 
tions to an American student is the frank recognition that, quite as much 
as in the presidential system, the system of parliamentary control does 
not control, _ 

The third section of the report opens with a brief discussion of the 
expansion of the meaning of the term ‘‘rule of law’’ to include, with the 
doctrine of the supremacy of Parliament, the law evolved by and through 
judicial decision and interpretation. Here again the American reader will 
be struck, in the discussion of ‘‘Natural Justice’’ which follows, by the 
close parallel between the American and British situations despite the 
absence in Britain of a written constitution. Perhaps this is one reason 
why the third section is much more difficult and complicated. 

The approach taken by the committee to the problem of administrative 
law is well summarized in the following sentence (p. 73) : ‘‘ Any encroach- 
ment on the jurisdiction of the courts, and any restriction on the subject’s 
unimpeded access to them, are bound to jeopardize his rights to a much 
greater degree than would be the case in a country like the United States 
where they are protected by the express terms of a written constitution ; 
for by any such encroachment the principal safeguard provided by the 
constitution for the maintenance of the subject’s rights is impaired.’’ Mr. 
Robson’s view (placed before the committee) that it is precisely this possi- 
bility of appeal to the courts that denies a “‘safeguard’’ because of the 
cost involved, or because of the assignment of responsibility for injuries 
due to the action of a governmental department to the individual civil ser- 
vant whe may be unable to provide adequate remedy, was rejected by 
the committee (pp. 110-112). The orthodox view that only the traditional 
courts are capable of safeguarding the individual and his rights—a funda- 
mental assumption which is being challenged increasingly—has prevailed 
with the committee in its treatment of judicial activities of administra- 
tive authorities. Nevertheless, as Mr. Robson points out in the article cited 
above, by its distinction between ‘‘judicial’’ and ‘‘quasi-judicial’’ func- 
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tions the committee makes it saai possible to continue the extension 
of administrative discretion in adjudication. ‘‘While we are of opinion 
. that there should be an absolute and universal right of appeal to the High 
Court on any point of law from the judicial decision of a minister or min- 
isterial tribunal, we are satisfied that there should as a rule be nc appeal 
to any court of law on issues of fact” (p. 108). 

Those who have followed the efforts of the Supreme Court of the United 
States to define ‘“judicial,’’ “executive,” ‘‘legislative,’’ and similar terms 

will find a certain melancholy pleasure in studying pages 73-82 and 92- 

_ 97 in which there is an effort to give precision to the terms ‘‘judicial”’ 
and ‘‘quasi-judicial.’’ As to the latter, the committee holds that the de- 
cision of the administrative authority is final, since he has complete free- 
dom to make a decision with full discretion and on the grounds of policy. 
With the former, appeal to the court of law is essential, since the admin- 
istrative authority is applying law to facts. Thus the ‘‘rule of law’* is pro- 
tected, while the advocate of administrative discretion can perhaps pull 
and poke his cases under the guise of ‘‘quasi-judicial’’ into the haven of 
finality of administrative decision. The Robson proposals were for a frank 
recognition of the development of administrative law by provision of 
special administrative tribunals, with the-supporting argument that the 
liberties and rights of the subject would thus be better protected and 
extendéd because of the resulting decrease in legal costs and the more in- 
' formed consideration of administrative action and policy which would be 
permitted. The articles by Professors Haines and Dimock in the October 
issue of this Review are of interest in this connection. l 

In the third section, as in the second, there is much valuable descrip- 
tive and historical material concerning the evolution of judicial func- 
tions assigned to administrative authorities, differences in procedure, and 
types of organization adopted. Too brief for summary here, one can only 
advise the reader to turn to the discussions of the principles of ‘‘natural 
justice’’ in the matter of procedure (pp. 75-80), specialized ‘‘courts of 
law” such as the Railway Rates Tribunal and the Special Commissioners 
of Income Tax (pp. 83-87), and ‘‘ministerial tribunals’? maintained by 
the administrative departments. 
= In its rejection of Mr. Robson’s proposals for a system of admiriistra- 

tive courts independent of ministers, the committee declared them ‘‘in- 
consistent with the sovereignty: of ‘Parliament and the supremacy of the 
law.” The assertion of Lord Hewart that droit administratif is ‘‘com- 
pletely opposed to the first principles of our constitution’’ was supported 
by the committee by an interpretation of the French system. The advan- 
tages of that system to the citizen in search of protection or damages from 
the wrongful-acts of the state are referred to courteously, but with the 
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observation that ‘‘this ... falls outside the scope of our reference.” A 
guarded reference is made to the Crown Proceedings Bill, which ‘‘would 
fill the lacuna’’ in the rule of law created by the failure to provide ade- 
quate remedies against certain acts of the state. 

The more concrete recommendations relating to judicial and quasi- 
judicial functions of administrative authorities include: the retaining 
of supervisory jurisdiction by the High Court of Justice over the exercise 
of such powers, with appeal to the Court on any questions of law; a 
simplification of the procedure relating to such appeals; the re- 
jecting of appeals on issues of fact; the suggestion that quasi-judi- 
cial functions assigned to departments be exercised by ministerial tri- 
bunals, that parties be given an opportunity to state their case and of 
knowing the case which they have to meet, that decisions be giver in a 
‘‘reasoned document,” that epitomes of leading cases be published for 
public guidance, that reports of subordinate officers concerning early 
stages of such inquiries be published except for the most exceptional cases — 
where the ‘‘strongest reasons of public policy should be- held to Justify 
a departure from this rule.’’ These are held minimum standards of pro- 
cedure in terms of ‘‘natural justice.” 

There are annexed to the report two notes by Professor Laski and Miss 
Ellen Wilkinson, M.P. Professor Laski presents a warning and protest 
concerning the dangers inherent in the judicial interpretation of statutes. 
Miss Wilkinson concurs in this note and adds another, stressing the value 
and importance, ‘‘in the conditions of the modern state,’’ of delegating 
legislative power and the necessity for more adequate procedure in Par- 
liament in considering the principles of legislative proposals. With the 
general tenor of this note, Professor Laski expresses agreement. 

The above summary does not do justice to the value of the analyses of 
the central problems of procedure and discretion inherent in modern ad- 
ministration. One should repeat that these analyses are most pertinent to 
American conditions, and that the very difficulties encountered in attempt- 
ing to define such categories as ‘‘executive’’ and ‘‘judicial’’ strikingly 
parallel similar difficulties on this side. The specific proposals are full of 
suggestion for own situation; while the fundamental assumptions regard- 
ing ‘‘the rule of law,’’ thanks in part perhaps to the influence of the 
same writer, A. V. Dicey, are also present here. And in both countries a 
questioning of those assumptions—or at least of their implications in 
institutional arrangements and procedure—may be discerned. 

| JOHN M. GAUS. 


University of Wisconsin. 
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The Lytton Report. The title is not only misleading but even ob- 
scures one of the most significant features of the report of the Commission 
of Enquiry of the League of Nations which was authorized by the Council 
on December 10, 1931, and the composition of which was approved on 
January 14 following. From the popular title which has been given to the 
report, it might be inferred that it is the work of one man, an Englishman,’ 
whereas it is the unanimous report and recommendation of five men of. 
five nationalities—Italian, French, English, American, and German. That 
five men of such diverse associations could have reached an agreement upon 
a report so incisive and upon recommendation so comprehensive and con- 
cise is a very remarkable characteristic of the document. 

The report comprises 148 pages, a series of maps, and a set of annexes - 
which are bound separately. As this is being written, neither the annexes 
nor the maps, for which a pocket is left in the cover of the volume first pub- 
lished, have arrived in the United States in quantity. The writer has, how- 
_ ever, been permitted to examine a set of the maps and can commend them 
as of importance. There is, for example, a series of maps showing the mili- 
tary positions of the Japanese and the Chinese forces on several dates se- 
lected with reference to the various actions of the League. From this series 
alone, one is left in no doubt as to the extent to which Japan ignored the 
League admonitions, and even its own engagements, in the autumn and 
winter of 1931-32. There is a railway map in colors which should be com- 
pared with the railway map in Document B of the Japanese White Paper, 
the publication of which preceded the Lytton report by a few weeks. In- 
deed, the two Japanese White Papers, ‘‘The Present Condition of China, 
Document A,” and ‘‘Relations of Japan with Manchuria and Mongolia, 
Document B,’’ are desirable companion volumes. Published without an 
imprint, they carry the legend that ‘‘the present revised edition is printed 
in July, 1932.” Presumably they are documents which were first prepared 
by. the Japanese government for submission to the Lytton Commission, the’ 
report of which is so often an effective and convincing reply as to facts. 

The Lytton report is a document which grows on. one. Easy to read be- 
cause of its pellucid style, it is annotated with side notes which are almost 
as good as an index. The report carries the conviction which is derived 
from conservative statement of facts, even from under-statement. Once 
read, the document invites rereading. For many years to come, it is likely 
to remain the best brief résumé of the facts which led up to the Japanese 
military excursion of September, 1931, and later. Indeed, the report, with 
the annexes, assuming that the latter are as carefully prepared, would 

1 League of Nations Publications. O. 663. M. 320. 1989, VIIL The Government Print- 
img Office in Washington promptly reprinted the report in a forty-cent edition, but with- 
out the maps and indexes. : 
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serve as a basic text for a short college course on contemporary politics in 
the Far East. 

The terms of reference under which the Commission acted were very 
broad: ‘‘To study on the spot and report to the Council on any circum- 
stances which, affecting international relations, threaten to disturb peace 
between China and Japan, or the good understanding between them upon 
which peace depends.”’ 

Arriving in the Far East, the Commission found two states waging un- 
declared war upon one another, one state by military measures, the other 
by pacific means, i.e., the boycott. If the reader objects to the foregoing : 
sentence, he may be reminded that the old, carefully wrought, vocabulary 
of international law has now become obsolete to describe the relations of 
states. We could spare ‘‘sovereignty,’’ but ‘‘war’’ was really useful. 
As for ‘‘self-defense,’’ which now becomes as important as ‘‘war’’ once 
was, the Commission evades definition except as it declares that, what- 
ever it may be, it does not include what the Japanese did in Manchuria on 
the night of September 18-19, 1931. ‘‘The military operations of the Jap- 
anese troops during this night ... cannot be regarded as measures of legiti- 
mate self-defense.’’ But the following sentence also should be quoted, for it 
is characteristic of the report: ‘‘In saying this, the Commission does not . 
exclude the hypothesis that the officers on the spot may have thought they 
were acting in self-defense.’’ As for the Chinese method of waging the 
war, the Commission reports that ‘‘the evidence at the disposal of the 
Commission does not bear out’’ the contention of the Chinese that ‘‘the 
boycott ... is pursued, generally speaking, in a legitimate manner.”’ 

The Commission interpreted the terms of reference in no narrow spirit 
and set out to uncover the underlying causes of the conflict. It is not that 
there existed in Manchuria a peculiar condition of disorder which re- 
quired intervention, for similar conditions exist in large areas of China 
proper. The difference between China proper and Manchuria, at this point, 
lies in the fact that Japan claims in the latter a special interest unlike that 
elsewhere in China. In an extremely well organized chapter, ‘‘ Manchurian 
Issues Between Japan and China,’’ the report traces the growth of the 
Japanese claims to a ‘‘special position’’ in Manchuria. The latter is an- 
other term in the vocabulary of the new international law which needs 
defining. Even Lord Lytton, with all his literary tradition, seems to have 
been mystified by the term, but the Commision reports that whatever the 
nature of this ‘‘special position”? it appears to be in conflict with China’s 
sovereign rights. The Commission rejects the assertion that Manchuria is, 
or ever has been in the last three centuries, not a part of China. 

Rejecting the suggestion of a mere restoration of the status quo ante, 
the Commission in Chapter [X puts forth certain principles and condi- 
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tions essential for an equitable and permanent settlement, and follows 
them with constructive recommendations. First it lays stress on the neces- 
sity, alike for Japan and for China, of the creation of ‘‘an atmosphere of 
external confidence and internal peace, very different from that now exist- 
ing in the Far East,’’ if the capital necessary for rapid economic develop- 
ment is to be fortheoming. ‘‘ Japan requires not only the Manchurian, but 
the whole Chinese, market.’’ The inference is that if Japan holds what she 
has grabbed in Manchuria, she is likely to lose the still more valuable asset 
of Chinese trade. Japan is advised that the present methods are of ques- — 
tionable efficacy to insure against an external danger [i.e., Russia], since 
there will be the danger that the disintegration of China would ‘‘lead, 
perhaps rapidly, to serious international rivalries’’ from which Japan 
might suffer much, as in fact she did in 1895. 

On the other hand, Japanese security is unattainable without a degree 
of reconstruction in China such as neither Japan, nor any power, nor any 
group of powers lacking Chinese coöperation, will ever be able to accom- 
plish. The Commission therefore proposes that there shall be a ‘‘tempo- 
rary international coöperation in the internal reconstruction of China, as 
suggested by the late Dr. Sun Yat-sen.’’ There is no further amplification 
- of what is contemplated for China, but one ventures the guess that any 
foreign coöperation in the reform of China which is positive enough to be 
effective will be in equal degree unacceptable to the Chinese peoples in 
their present mood. It would be easy enough for the Powers to gat into 
China, but it would be well nigh impossible, once in, to get out. Nor is it 
quite clear in what manner the League could make the necessary ccôpera- 
tion really effective. 

The concrete suggestions of the Commission are that Japan and China 
open direct negotiations in an advisory conference for a special régime for 
the administration of the Three Eastern Provinces. Jehol should be the 
object of a special agreement. In the advisory conference there should be 
two delegations representing the local population, one selected by Japan, 
. and the other by China. The Council of the League should become a board 
of reference and conciliation. Simultaneously, Japan and China should 
enter upon discussion of their respective rights and interests elsewhere. 
Out of these negotiations the Commission would have come treaties of com- 
merece, conciliation and arbitration, non-aggression and mutual assistance, 
a political treaty, and a unilateral declaration by China constituting & 
practically autonomous government for Manchuria. 

The principles to be incorporated in the settlement would inelude: free 
participation of Japan in the economic development of Manchurie, but 
without political or economie control; complete opening of Manchuria to 
settlement and leasing, but with some modification of the principle of 
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extraterritoriality ; and the conversion of the Japanese railways into pure- 
ly commercial concerns. By large use of the principle of conciliation and 
arbitration, and by the generous use of foreign advisers, it is believed that 
the rights of all could be adequately conserved. The accomplishment of 
such a program would give the League of Nations a prestige and influence 
in world affairs such as otherwise it might not attain in a long time. 

This 18 not the time, nor is it the place, to speculate upon what may come 
of the Lytton report. If, either sooner or later, it could be put into effect 
in substance, three objects would be accomplished. The peace of the Far 
East would be restored, the trade opportunities of this vast area would 
again become open, and the peace machinery of the society of nations 
would be measurably salvaged. If the report fails of accomplishment, it is 
difficult to see how any of these three objectives is likely to be realized. At 
the present moment, China‘ is more threatened from within than from 
Japan. Perhaps Japan is also more in danger from within than from the 
Chinese boycott, though both are serious. Furthermore, the League is not 
without its internal weakness, and, as for the Stimson non-aggression 
policy, we shall have to wait at least until there is a new secretary of state 
to be assured that it is, in fact, an American policy; as yet it is merely a 
declaration in many respects similar in character to the ‘‘open door’’ pol- 
icy of John Hay, which never meant to Hay’s successors in office quite 
what it seemed to mean fresh from the pen of its author. 

However, it is something just to have the Lytton report. Never before, 
except from the teachers and the preachers and the philanthropists, have 
we had so grand a plan of peace, and never from any source a plan so con- 
ceived in prudence as well as sympathy, so lofty in tone and yet so realistic 
as to action proposed. 

TYLER DENNETT. 

Princeton University. 
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Law Enforcement. The United States bureau of investigation i in relation to law 
enforcement. J. E. Hoover. Jour. Crim. Law and Crim. Sept.-Oct., 1932. 
. State department of justice needed. Anon. Jour. Am, Judicature Soc. 





Oct., 1982. 

Legal Philosophy. La filosofia del derecho en epicuro. Manuel Garcta-Pelayo. 
Rev. Gen. Legis. y Juris. June, 1932. 
. Das Privatrecht der Zukunst. Ernst Swoboda. Archiv Rechts Wirt- 
scheftéphilosophis, July, 1932, 
. Sources of law in the United States and their relation to each other. 
A. Koure Am. Bar Assoc. Jour. Oct., 1932. 
. La théorie de la cause à la lumière de la théorie du droit. Mircea Djuvara. 
Rev. Int. Théorie Droit. No. 2-4, 1932. 

Parole. Society and release of offenders. F. A. Moran. N. Y. Bar Assoc. Bull. 
Sept., 1932. 














. The Pennsylvania parole system in operation. L. W. Kolakoski and 
T. W. Broecker. Jour. Crim. Law and Crim. Sept.—Oct., 1932. 

Punishment. Una sentencia indeterminada, dnaiplida en España hasta 1924. 
F. Castejón. Rev. Gen. Legis. y Juris. June, 1932. | 
. On the nature of state action in punishment. C, De Boer. Monist. Oct., 





1932. | 
LOCAL GOVERNMENT 


Books | 

Anon. The regional plan of the Philadelphia tri-state district. Pp. 596. Phila- 
delphia: Regional Planning Federation of the Philadelphia Tri-State District. 

Bartholomew, H. Urban land uses. Cambridge (Mass.): Harvard Univ. Press. 

Dreysel, Helmut. Zwangseingemeindung und Selbstverwaltung. Fp. 100. Dres- 
den: Risse-Verl. 

Helfritz, Hans. Grundriss des preussischen Kommunalrechts. Pp. 178: Berlin: ` 
Vahlen. 

Marcus, Joseph. Die Poliseiverordnungen für den Regierungsberirk Düsseldorf. 
Pp. 360. Berlin: Weller. ` 

Meston, D. Town and country planning act, 1932. Pp. 186. London: Sweet & 
Maryel | 

- Schmid, Georg. Handbuch der hu. Verwaltung. 3 vols. Pp. 1266. 
Heidelberg: Emmerling. 

Thomas, Norman, and Blanshard, Paul. What’s the matter with New York? 
Pp. 364. N. Y.: Macmillan. 

Wright, F. L. The disappearing city. (Pamphlet.) N. Y.: W.F. Payson. 


Articles 
Administrative Organization. The administrative machinery of Cincinnati in 
operation. C. F. Sharpe. Administrative organization in Cincinnati. E. L. Bennett. 
Pub. Management. Oct., 1932. 
Building Codes. Buildine codes and their suforsemient. C. T.' Bissell. Minn. 
Municipalities. Sept., 1932. 


City Planning. City planning in the state of Ho H. B. Bleck. IL. Mun. Rev. 
Sept., 1932. 





. The development of city planning in Germany. John Nolen.. City 
Planning. Oct., 1982. 


~ 


p” 
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. To plan or not to plan. Henry Wright. Survey. Oct. 1, 1932. 
. Regional Planning. Cities built on sand. O. P. Starkey. Public tools for 
regional planning. C. S. Ascher. The planner’s five-foot shelf. C. Aronovict. Survey. 
Oct. 1, 1932. 
. The unemployed aid regional planning in Los Angeles county. C. H, 
Diggs. Planning the region of Hamburg, Germany, W. Baumgarten. City Planning. 
Oct., 1932. 

County Government. Virginia improves its county government. R. H. Tucker. 
Rev. of Revs. Sept., 1932. 
. The county as a public welfare unit. Ellen C. Potter and Others. Social 
Service Rev. Sept., 1932. i 
. Where does your county stand? Anon. Minn. Municipalities. Oet., 














1932, P 
. County-state relations in Virginia. Rowland Egger. Social Forces. Oct., 





1932. 

Employees. Saint Paul’s fair wage system. Carl P. Herbert. Nat. Mun. Rev. 
Oot., 1932. 

Finances, Delinquent taxes a blessing—believe it or not. Tracy B. Auger. Mich. 
Mun. Rev. Aug., 1932. | 

Germany. County consolidation in Germany. Roger H. Wells. Nat. Mun. Rev. 
Oct., 1982. 
. The financial position of German municipalities. Oskar Mulert. Amerika- 
Post. No. 7, 1932. | ` 

Home Rule. The exercise of home rule by Wisconsin cities and villages. F. N. 
MacMilin. The Municipality. Aug.—Sept. 7, 1982. 
. Nebrasks’s three home rule charters. J. P. Senning. What municipal 
home rule means in Wisconsin. F. N. MacMillin. Nat. Mun. Rev. Sept., Oct., 1932. 

Irish Free State. Local government in the Irish Free State. L. P. Byrne. Nat. 
Mun. Rev. Sept., 1982. | 

Municipal Functions. What activities for the city? William Anderson. Pub. 
Management. Oot., 1932. 

Municipal Powers. Control over nuisances by cities and villages in Illinois. 
T. A. Matthews. Ill. Mun. Rev. Oct., 1932. 

Police Administration. The scope and functions of local and central control in 
police administration. W. R. Jones. Police Jour. Oct., 1932. 
. Police reform. H. W. J. Stone. Nine. Cent. Oct., 1932. 

Public Welfare. Municipal departments of public welfare. F. K. Hoehler and 
Others. Social Service Rev. Sept., 1932. 

Research Bureaus. The relation of the research bureau to the city hall in Cin- 
cinnati. Calvin Skinner. Pub. Management. Oct., 1932. 

State Control. What local officers think of state financial control. M. L. Waller- 
stein. Nat. Mun. Rev. Sept., 1932. 

Street Railways. A year of street railway regulation. Ellsworth Nichols. Pub. 
Utilities Fort. Sept. 29, 1932. 

` Tammany Hall. Tammany Hall, Inc. H. F. Pringle. Atlan. Mo. Oct., 1932. 

Urbanization. An interpretation of urban ethnocentrism. Earl Muntz. So. 
Atlantic Quar. July, 1982. 
. Food and folks from the hinterland. O. E. Baker. Let the cities perish. 
Carol Aronovict. Climate and city growth. Æ. Huntington. The arisis in local govern- 
ment. H. P. Jones. Survey. Oct. 15, 1932. 

Village Government. Village and open county communities in Michigan. W. A. 
Terpenning. Mich. Hist. Mag. Autumn, 1932. 
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. Rural village, new model. W. A. Terpenning. Survey. Oct. 1, 1932. 
Zoning. Zoning in Illinois. Charles M. Kneter. DI. Mun. Rev. Sept., 1982. 





POLITICAL THEORY AND MISCELLANEOUS 


Books 


Bickart, Roger. Les parlements et la notion de souverainté nationale au xvrn® 
giècle, Pp. 282. Paris: Alcan. 
~ Boissier, L., and Others. Annuaire interparlementaire. Pp. 800. Paris: Delagrave. 
Boucke, O. F. Laissez faire and after. N. Y.: Crowell. 
Breithe de la Gressaye et Divers. Le syndicalisme moderne. Pp. 198. Paris: Sirey. 
Cole, G. D. H. Theories and forms of political organization. Pp. 160. London: 
Gollencs. 
Ermarth, Fritz, Theorie und Praxis des Faschistisch-Korporativen Staates. Pp. 
126. Heidelberg: Winter. 
Ernst, J. E. Roger Williams, New England firebrand. Pp. 552. N. Y.: Macmillan. 
Ghose, A. K., and Sen, S. Principles of civil government. 2 vols. Pp. 509. Lon- 
don: K. Paul. 
Heinrich, Walter. Der Faschismus. Pp. 195. München: Bruckmann. 
_ Int. Com. of Hast. Sci., eds. International bibliography of historical sciences. 
Pp. 480. London: Milford. 
Kayser, E. L. The grand social enterprise. N. Y.: Columbia Univ. Press. 
` Laidler, H. W., ed. Socialist planning and a socialist program, Pp. 268. N. Y.: 
Falcon Press. 
Lodge, Henry Cabot, Jr. The cult of weakness. Pp. 181. Boston: Houghton, 
Marz, K., and Engels, F. Manifesto of the communist party. (New ed.). Lon- 
don: Martin Lawrence. 
Mason, B. A. Masses vs. classes. Pp. 141. Los Angeles: California Univ. Press. 
O’ Brien, E. J. Sun of the morning. N. Y.: Brewer, Warren & Putnam. 
Ortega y Gasset, José. The revolt of the masses. Pp. 204. N. Y.: Norton. 
Pankhurst, E. Sylvia. The suffragette movement. Pp. 631. London: Longmans. 
Van Deusen, G. G. Siéyés; his life and his nationalism. Pp. 107. N. Y.: Columbia 
Univ. Press. 
Wolfenden, H. H. The real meaning of social insurance. Canada: Macmillan. 


Articles 


Bolshevism. The ieaiai of bolshevism. iad id Dawson. English Rev. 
Sept., 1932. 

Communism. The position end prospects of communism. Harold J. Laski. For. 
Affairs. Oct., 1932. 

: The communism of the Incas. A. H. Verrill. Fort. Rev. Oct., 1932. 

Democracy. Democracia y derecho electoral. Gerhard Leibholz. Rev. Gen. Legis. 
y Juris. Aug., 1932. 
. Is democracy a failure? Frank A. Vanderlip. Sat. Eve. Post. Sept. 24, 








1932. 
. Hitler. Hitler ou la faillité du surhomme. Nietzsche source de Hitler, J. Gaude- 
froy-Demombynes. Mercure de France. Aug. 1, 1932. 
Labour. The demand for labour. Edwin Cannan. Econ. Jour. Sept., 1932. 
Nationalism. Nationalismus und die Zukunft der Zivilisation. Harold J. Laski. 
Neu Rundschau. Aug., 1982. 
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. Die soziale Frage und der Katholizismus. Heinrick Herkner. Zeitschrift 
gesamte Staatawissenschaft. Aug., 1932. . 
. Nationalism and the church. J. M.-C. Wilson. Dalhousie Rev. Oct., 








1932. 
. The future of economic nationalism. Sir Arthur Salter. For. Affairs. 
Oct., 1982. 

Proletariat. Das Proletariat und seine Kritiker. Hans Speier. Neu Rundschau. 
Sept., 1932. 

Responsibility. La responsibilité en ses rapports avec les différentes formes de 
gouvernement. G. Rohatyn. Rev. Int. Théorie Droit. No. 2-4, 1932. | 

Revolution. Trotzaky’s world revolution. Louis Fischer. Current Hist. Sept., 
1932. 

Saint-Simon. Saint-Simon and America. J. F. Normano. Social Forces. Oct., 
1932. 
. Socialism, Expert state versus free state. G. E. G. Catlin. Pol. Quar. Oct —Dec., 
1982. 

Social Sciences. The social sciences. H. G. Moulton. Scientific Mo. Sept., 1932. 
. The comparable interests of the old moral philosophy and the modern 
social sciences, Gladys Bryson. Social Forces. Oct., 1932. 

Spinoza. Spinoza. Elisa Rtichie. Dalhousie Rev. Oct., 1932. 

State Monopoly. State monopoly as a method of taxing consumption. M. 
Kambe. Kyoto Univ. Econ. Rev. July, 1932. 

Theory of the State. Staat und Staategrundgesetz, Staatsverfassung und Staats- 
verfassungsgesots. Fr. Sander. Rev. Int. Théorie Droit. No. 2-4, 1932. 
. Autoritäre Staatsführung. Samuel Saenger. Neu Rundschau. Oct., 1932. 
Toryism. Toryism and property. Earl of Iddesletgh. English Rev. Oct., 1982. 











GOVERNMENT PUBLICATIONS 


MILES O. PRICE 
Law Library, Columbia University 


AMERICAN 
UNITED STATES 
Commerce department. State legislation for unemployment relief, Jan. 1,-May 31, 
1932, by Rowland Haynes; prepared for President’s organization on unemploy- 
ment relief. Washington: Govt. Ptg. Of., 1932. 74 p. 
. Bureau of foreign and domestic commerce. Balance of international pay- 
ments of United States in 1931, by Amos E. Taylor; with foreword by Julius 
Klein. Washington: Govt. Ptg. Office, 1932. 87 p. (Trade information bulletin 
803.) 


Congress. 
House of representatives, Committee on library. Services of Interstate legislative 
reference bureau; hearings, 72d Congress, lst session, on H. J. Res. 131, to make 
available to Congress services and dats of interstate legislative reference bureau, 
of American legislators’ association. Washington: Govt. Ptg. Ofi., 1932. 82 p. 
. House of representatives, Ways and means committees. Legalizing workers’ 
right to work and to share of available employment, hearings, 72d Congress, 1st 
session, on H., R. bill giving protection of law to worker’s right to work and 








Ÿ 
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guaranteeing him equal share of employment available, forming trade associa- 

tions . .. and to provide certain benefits for their employees, to wit: (a) Life and 

disability insurance, (b) Workmen’s accident compensation, (c) Workmen’s 
pensions, (d) Unemployment insurance, and imposing certain excise taxes, June 

9, 1932. Washington: Govt. Ptg. Of., 1932. 26 p. 

. Senate foreign relations committees. Hearings, 72d Congress, Ist session, 
relative to Executive A, 71st Congress, protocols concerning adherence of the 
United States to the Court of international justice, April 6 and May 7, 1932. 
Washington: Govt. Ptg. Off., 1932, 58 p. 

Intertor depariment, Education Office. History of the municipal university in the 
United States, by R. H. Eckelberry. Washington: Govt. Ptg. Office, 1932. 213 p. 
An interesting study of a rather unusual municipal activity. 

Labor department, Women’s bureau. Chronological development of labor legisla- 
tion for women in the. United States, by Florence P. Smith. Revised Dec. 1931. 

_ Washington: Govt. Ptg. Off., 1982. 176 p. (Bulletin 66-II.) ` 

State department. Text of the treaty between the United States and Canada, 
signed Washington, July 18, 1982, statements of the President and Department 
of state, and report of joint board of engineers, of April 9, 1932. Washington, 
Govt. Ptg. Off., 1982. 26 p. (The Great Lakes-St. Lawrence deep waterway 
treaty.) 








. The Pao? of Paris, Three years of development, address by Henry L. 
Stinson: Secretary of state, before the Council on foreign relations, New York 
City, Aug. 8, 1982. Washington: Govt. Ptg. Off., 1982. 12 p. 


STATE AND TERRITORIAL 


CONNEOTIOUT 


Historical society. The charter of Connecticut, a study, by Albert Carlos Bates, 
librarian of the Connecticut Historical society. Hartford, 1932. 72 p. 


GHORGTA 


University of Georgia, Athena. ese constitution for Georgia presented to the 
round table session of the Institute of publio affairs, University of Georgia, by its 
Committee on the constitution, Athens, 1931. 51 p. 

. Hearings on judicial revision before the Senate committee on judicial 
and Die reform at a-joint meeting with the Institute of publio affairs, 
University of Georgia, May 3-6, 1932. Athens, 1932. 97 p. 





HAW AIT 


Universtiy of Hawaii. The government of Hawaii, federal, territorial, and county: 
by William H. George... and Paul 8. Bachman. (Revised ed.) Honololu, 1982. 
45 p. . 


` ILLINOIS 


Secretary of state. Laws of Illinois relating to commission form of municipal gov- 
ernment, in force July 1, 1931 .. . Springfield, 1931. 79 p. 


INDIANA 
Board of accounts. Legal guide to public officials of Indiana, Indianapolis, 1932. 
252 p. (Compiled from opinions given to public officials by the department of 
inspection and supervision of publie offices.) 
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IOWA 


University of I ows, le owa City. British foreign policy since the world war. Iowa 
City, 1932. 157 p. (University of Iowa studies, New series, no. 227.) 


MICHIGAN 


Universtiy of Michigan, Ann Arbor. Bureau of government. Home rule charters 
in Michigan, by Paul Webbink and W. R. Maddox. Ann Arbor. 4p. 

. Tentative conclusions with respect to the position of the township in the 
governmental scheme... By Arthur W. Bromagé,... chairman of the Sub- 
committee on township government of the National municipal league committee 
on county government. Ann Arbor, 1932, 7 p. (mimeographed.) 


{ 





WISCONSIN 


Legislative reference library. The Wisconsin blue book, 1931. Madison, 1931. p.671. 
Secretary of state, Division of records and elections. Citizenship and election meth- 
ods in Wisconsin. A guide for election officials and students of state govern- 
ment... Third ed. Madison, 1931. 117 p. 


FOREIGN AND INTERNATIONAL 
GERMANY 


Reichsregierung. Vom Stein, Heinrich F. K. Freiherr von, Briefwechsel, denk- 
sobriften und aufseichnungen. Im auftr. d. Preusz. Regierung. . . bearbeitet von 
Erich Botzenhard. Bd. 3. Berlin, Heymann, 1982. LXX, 717 p. (Volume 1 bas 
been noted in an earlier issue; volume 2 has not yet appeared: ) 


GREAT BRITAIN 


India office. East India (constitutional reforms). Report of the Federal finance 
committee, 28th March, 1982... London: H. M.S. O., 1932. 61 p. (Cmd. 4069.) 
Joint select commtitee. Closer union in East Africa. Correspondence (1981-32) 
arising from the Report of the Joint select committee. Lond: H. M. 8. O., 1932. 
(Cmd. 4141). 


JAPAN 


Foreign office. The present condition in China. With reference to circumstances 
affecting international relations and the good understanding between nations 
upon which peace depends. Document A. July, 1932. various paging. 
. Relations of Japan with Manchuria and Mongolia. July, 1932. various 
paging. 
These two voluminous documents are evidently intended to constitute a Jap- 
anese white book of relations with China and Manchuria. No official imprint 
or place of publication appears on the title pages, but they are distributed by the 
Japanese embassy. There is exhaustive documentation, and a number of maps 
are included. 





LATVIA 
Latvia among the Baltic states, by E. Zolmanis. Riga, 1931. 148 p. 
' This document also bears no imprint, but is distributed by the Latvian diplo- 
matic representatives in this country. It is an account, historical, political, and 
economic, of Latvia today. 
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MEXICO 
Secretaria de relaciones exteriores de agosto de 1981 a Julio de 1982... Mexico, 
1932, Appendice ... 1108 p. ' 
Thia appendix, among much material of only administrative interest, contains a 
number of treaties and other documents o international interest. 


“LEAGUE DE NATIONS 


Appeal by the Chinese government, Report of the: commission of i inquiry. Gaia, 
1982. 148 p. maps. (C. 663.M.320. 1932. VII.) 
This is the famous Lytton report on Shanghai and Manchuria. The very im- 
portant annexes to this report, containing the original documentation, will be 
- published later in a er volume. / ` 


INDEX TO VOLUME XXVI 


COMPILED BY Jesse P. BOswELL 
Indiana Legislative Bureau 


Abbott, Wilbur O. Book reviews... 596 
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